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Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

3{rr 3lr{in/ {5tr qrTs/ grrg-6/ T-qrffi ing-s, q#q TrTri eld'fl +{rfrVqE qd+{rfi{,{r-q.+.r{ / mrffirT. / qifrurqr enr
srrftfud qrfr W 3fltq t {ftc /

Arising out of above mentioned OIO issued by Additional/JoinUDeputy/Assistant Commissioner, Central Excise/Sl
i GST, Rajkot / Jamnagar / Gandhidham :

qffi A qffi 6r nr{ \rii c-fr /NaEe & Address of the Appellant & Respondent :-

M/s. Aroma Hightech Ltd.,,Survey No. 578/2,580,,N. H. 15, Villag6: Lakadia,,Taluka: Bhachau, Dist.

Kutch.,

{s qacr(3rftq t aft( *t qf$ ffifua r0+ i u.r[tr rrlffi I yrftrc{vr } rqqr 3{fr{ 
"r{{ 

6{ qffir Ar/

$11 Person aggrieved by this Order-in-Appeal may file an appea.l to the approp ate authority in tie follorving
way.

{iq[ ,l--6-,1#tq rrrrE ,X4 g4 +{rfrr qfad'r{;qr{rfrlm.crr 6 sti 3Tqt{, ldm rsr< qJ-d 3rtdt+{r ,1944 6i llr.r 3sB 6 dTrfd
tri E-c lTfldF-{q, 1994 & flrr 86 + ri?ri? ffi{G? arB ff qr qrff * /

Appeal to Customs, Excise & SeNice Tax Appellate Tribunal under Section 35E} of CEA, 1944 / Under Section 86
of the Finance Act, 1994 arl appeal lies to:-

flft+,q {;qrr{ E qqF.}r{ qaft qrq-+ fi{r qJi6, Affi{ sarrrn rJt.6 rr'd, +{16-r erffiq =fiqrfi}rcrr ff Ar'rq ftd, t€ ais ;i 2,
arn" t. 5rq, Tg fr'dr, fr E qr$ flEq r/

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarll, New
Delhi in all matters relating to classilication aid valuation.

B{irm 'TH( I (a) t Efiq qq 3lffi + 3i-dr{r c}'r qS qfii .ftcr $6,+,+{ Eflr( ,-f6 \.a T+rfl grffiq ;,rErFtrr.,rr tffiz)ff
qlfq ffi{ fffr-6r,,88-q rE, r6fid r+a arqrqt 3{6cqTfiq- izo o ? 

q+ ff qrft sIBI rl

To the Wesl regional bench of Cusroms, Excise & Service Tax ApDellate Tflbunal (CESTATI at, 2"d l.loor,
Bhaumall Bhawxn, Asarwa Almedabad-38O0l6in case of appeals othai t}an as menrionid in para- lial above

3r{ffq;qr{rftr{..sr + qqer 3{fi-m n-Td 6d h ftq +*q G-.qr{ {6 (s{*-€)lM, 2001, * itTB 6 + ii tr ftEtftT G-,q.rA'
yrr EA-3 + qrt effi i rS Bqr qr+r qGq r t+* t +c t 6c rrs yft + m{, {6r sfirE ql"qi ff dm ,arr"r ff qfu ct{ .r.nqr
rrm gqt+r, trq s qlg fi eqt 6q,s Erq 6qI qr 50 qrq rqI T6 3rr{r 50 qrq Ecq t3Tftlfitdfrcar: 1,000i- F.{t, 5,000/-
t'ri 3T?rfl l0,ooo/- *ci 6r fruifra -{fl cF6 ff cfr {{fl 6{r frutFr cI-E +r qrr+r<, nqln+ ?rffiq =qrarfltr+.q #i ,nqr 6
q;rc+ 

'Fa-qr 
q qrq t Frff fi qr4ft-{{ fi + t+ am arfi kfta i'+ crE am fr{r rn qrBr',{qftr clE fi T,r r{. ++ {T

rq ryrer i ffi qrfrq rgr iqftl 3rffTq;qrflfiI+nr ff c-rqr Fm i rqfi nr?qr (+ srii?) * ftrr $riq{:qz + qrt 500/- ErE

6r fiaiftr eje qq 5{a1frq1 11

The aooeal to the AoDellate Tnbunal shall be filed in ouadruolicate irr form EA-3 / as Drescribed under Rule 6 of
Centri Excise lAd6eal) Rules. 2001 alrd shall bE accoi,noalied aearnsl onc w1rich at lcast should be
accomnaniert br; a fee o[ Rs- I.ooo/- Rs-500o/-. "Rs.10.000/- where arnount of
dutvddmand /inter'esl / Denaltv / relund is uDto 5 Lac..'5 Lac to 50 Lac ard above 50 Lac resDechvelv in the Iorm
of ciossed bank draft jn fav6ur of Asst. Reelstrar oI branch of anv nominated public sect6r barli of thc place
where the bench oI anv nominated Dublic sEctor bark of the Dlace'where the behr h oI the Tribunal is srluated.
Appticatron madc for gfant of stay shall be accompanied by a fte oI Rs. 500/-

3{ffia;{r{rFlr(nr fi qceT 3rft8, f+f, 3rf*F-{q-,199a ff ur{r 86(1) h3iafa t-Errr 1M, 1994, + lfuq 9(1) h irf,d
ftqtftn s.r, s.T.-s { qn cffi i ff qr sinft rg r<t err fte vr}n + E-rd BTfrq fr rfr A, rrff xft qr.r + Tiql {,r (r.ri t
\'tr xFi IrcrFrd +ff qrGI) 3ia rni' t {,q + 6q r|6 rfr * qrq, s-6r +Er6{ fr qtr ,arq ff qtq eiF T.nar,rrr tqhr,.c,- 5 Fnq

{l rqi +c,s FrrEr Frrr rrT 50 Trq FTr F6 3rrrr 50 qrq ftrrr + vfltr+ t fr rqry: 1,000/- 6".q. 5.000/- 6rA ,l-trdr 10,OOO/.-

#s?H#E'ffif,#-mr*#"#w+ H{
TAi T.rFtr{ ,rfrrq -crqfiI6,.,r fi ,rnsr Er+ i iorrq q*,r (+ i{f+r) + frr' ,ri+-'r* + +a 500i- }qI fi ftfllAa ,fa TFI
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(ii)

(c)

A-f, qitF-{q, r 99a ff ?rr,:r 86 ff s5-u-rl.r3ii (2) rtr (2F.)+ nrrt4 '{S ff 'rff:rfte, ilq.rqir F+qa"Tfi, 1994,hF-q.q 9(2) I'-{

9(2A) + 14 frqin( rqr s.T.-7 t ff qr qffr qri rsi sr'< :rqe;, H< sfir{ {6 qarfi 3rl{s (3{ftq), +frq rirr{ e];-6 er{]i

qrn-o **r, +,f+qt.i-o {t (Tflt t frd cit lrnFli -fr 3lfd') ti-. qr5tr Er{r rFrrr{ 3r5tr 3f++r sngo, idr< rcre .TF{/

+{r{. *r xffiia .{Pr[ltr+-'r q"'r r{r{{i <ri 6'i fi' ff+t t +ra ,na,l ff cfr ,tr qFr i d'fl 6-S ffi r i
The aloeaf under sub se.uon {21 and {2A} of the secuon 86 thP Fmarce Act 1994, shall be filed in For ST.7 as

"."scfibea 
under RuIe 9 i2t & g(2A) of the ServL.e Tax Rules, IC)94 and shall be accompsnied by a copy ol ordel

5i[;;;i".i;;a; CinL'al'6xcrsi oi Cotn*,sstoner, Central Excrse (Appeals) (one of \ituch shar be a certified
coDvl and coDv oI the order Dassed by t}le Commrsslonerauthorizing the Assistart Cofirmrsslonel or Deputy
crjminissrone'r'ot Central Excise/ Servir e Tar to frld tlne appeal berore the Appellate Tribunal. ,
ftn s;'6, ffi'r jqs rf.6 Ta i-{rq? n'ffitz vtrti+-q (rr*z) + rfi "ffi * fi{i } ffiq r--{rd 

'Jq 
qtdt+trc 1944 +i 'rr'I

35I].r h 3ind-d, *ff ffiq 3Tf*ft{c, 1994 ff rrrrr 83 h ffr if+r+< $f frqI{ff.Tq ?, iq:fttt} vft qffiq mls}6'(Tr l'
i{{rq 6G qrq r.nE eJq,/ii{r {r cirT + 10 rfie.m (10%), F,a {rrr r.,ri {qi{r ffi( t, qr grim, oa ++< rytn ffid e, 6r
.rrr*ra f*,rr arr. Ecri f+ aq trr'I s ji?.ia arr fi ar< zr{r {iflE\.i ;q rrPr eq drs 6c! q ',rfu+ i ftr

*=ff-q r.qE ofa 11{ i1aa5, + ,1riT -qr,r A:I rn1 ,l-r i E-s rffi-a e

{l) ur,r 11 i; jrTi4 'rchi) im+a lqr fr * rri rf;ra,llr)

iti,t ir++r'rrr iiiqqr{4r * F-rq 6 a ,r+h ez -rq
- qsrt T6 fi qq ERr + rmrra, fffra'(Ti. 2) 3{fBifirc 2O1a + i{l{q t E{ Frff 3Itrrq qrffi } g.ftT G-qr.rfr-{

c$rn {ff rfi 3r.ftn sil qq {ff iit /

For an aDoeal Lo be frled before dre CESTAT, under Section 35F ot the Centra] Excise Act, I944 which is also
made aoblrcable to Servrcc Tax under Se.tion 83 ol the Frnar)ce Act, 1994, an appea.l aga.Inst tfus order shall Ue

before G'e l'ribunal on Da\,"rnent of I Oolo of the duty demanded where duty or dury aid penalry are in dispute, or
penalty, where penalty'afone js in dispule, proviiled the afiount of pre deposit payable would be subject to a
cellinq of Rs. I0 Crores," Under Cpnlrai Excrse and Servi.e Tax, "Duty Demanded' shall include :

li) amount determined under Sectron I I D;
(ii) amounl ofeffoneous Celtvat Credll taken;
iriii amount oavable under RuIe 6 ofthe Cenvat Credit Rules

- provihed tulther that the- provisions of this Sectron shall not apply to the stay applicalion snd appeals
pendind before any appellate aulhbr ity onor I o U:re commen.emenl oI U]a Finance INo.2) Act. 20I4.

qrad sadr( *sTtsq qrifi:
Revision aDDlicatiorr to Govetnment of India:
r+ qri;i fl {frf eprqrF++r ffifu{ qr{n i, {rCr" T{lz ,f< {f!}F+{q,1994 ff Er.r 35EE * qqEr-{+ } 3iTt,ill-{, qFfi,
1Tr-1 q-sr{.-'ITfieTq 4T+fr{ ff. Br iur,rc. rlrq Arnrr +,fi qFfi, *++ fi'T lrfi, iT{ qFi, T{ H- I looo I , 6I ft{I
rmr qrF-nr l"
A revisioir 'appLcaUoo lles to the Under Secreta-ry- ro lie Covel_nmell 9[ Indi3, Eevision -Applic?-tion -Unit,Ministrv of F ian.e. DeDartment of Revenue. 4th Floor. Jeevan Deeo Buildine. Partiament Stre'el. New Delhr-
I 1000 f, under Section 35EE of the CDA I q44 irr respe( t of Lhe lollouing case. [bvemed by 6rst provrso to sub
sectron tll ofSectron-35B ibrd:

ql? qrq + ftfr r+sr+ h qrra q l-*i a-rsn iq;fi Tra sr ftfr {rr€lt t irgrt rrg 6 qrficn iq dRTa qr Ht r;q rre+rt q-r [s.{
Q;ff--n11rrdf 1r} irr., rlB.criirdn + +,E. fl Hl rr*r, rIi i cl #r,.rr ? q-ra * r,iqrq + di-rn B;tff rr:-ori rr fufi
lEF 116 { qr;T 6 {fiql{ S qFla qr/
In case of anv loss of goods, where the loss o( curs ln t ransit from a fa(.tory ro a warehouse or to another factory
or. from one 'qrarehouie to anol}r-er dunng ihe course of processing of th"e goods in a warehouse or in .forasc
whether in a factory or in a wa-rehouse

qF? + ard, Ffr ,rq ar 4rr +t fua rr ri qrc t fifiqfq i rf+ +,? qrq ,ta TE ]rt iffiq rqr( ,f-fi + Eld (F.id) t cr[+ q,

,h qrq k err, ffi 'rq 
qr Jr* rr F-qir ff ,rfr 7r /

In case of rebate of dutv of excise on poods exoorted !o aJtv countrv or teritorv outside India of on excisable
material used in the mahufacture of thE goods *lxch are exdorted to-any countai or teritory outside lndia.

qfr r..rr< rr*+ s rFrrrc l+r, fu+r qr.d s fld, . rcr{ ,fi llarn lrn cll Fiqie Bqr .r+r tsr r
In rase ofgoods ix?orted outsrde Indra eiporl Io Nlpal or Bhutan, wrdlour payment ot duty.

qflFrr s=,rrE + -Fcr+r epa a, qrrn r Frn ar 'q& ir{re fl dFIftTq.,"i E*4 Gfird rrsuni * ;T qr.q 6t.rt i st tn'i{E,r
n qrTm (3l,t*) +ar,rErqfifiq'c(a.2),IgqsAerr''109+Er-rfiqaff#arfteffiflqcrfifrts.r'qr{rd+.lTFdfrrr
$1Er/
Credrt ot any duty allowed lo be utilized lo\,[ar ds paymen( o[ excjse duty on frnal products under the Drovisions
of this Act oi thc-Rules made there under such drd?r is passed by theCommrsslbner (Appealsl on o/ aJter, the
dateappornled underSec. I09of the Fmance (No.2l Act,l998.

TTn-{3{r+.{ff+yR-{iy,T{}ilqrEA-8it,q'iffqdqr-rra{,-fq(Tft{)1M,2oot,}ft{q9}:tr-{-dRftEct,{q
3{rier + d}qsr + 3 {E+ 3id{d fr qr& qrBr r:'rir+ qi+cr + qrr {q rrtqr z:rffrl ertcrffdl qft-{i {nff ff qt* qrBrr qra

f r.ffi rt'= Ta f"IF4{c. 1944 ft ur4 3tEE} =rfir fiuiftr,l"F# rerrrft t qrez ++, @ TR 6 fl aFi ,iqn ft Trff
srB!'r f
The atiove aDDliaatron sha.ll be made in dupLcate rn Form No. EA-8 as sDecified under Rule. 9 of Cent-ral ExLrse
(Appea.ls) Rttes, 200I witllin 3 months from lhe dale on whrch the drder sousht to be aopealed aeainst ,s
iohimunicaled and shall be a( companied by fwo copies each of Oe OIO and OrdFr-ln ADDeal.'lt should also be
accompanied by a .opy ot 1'R-6 Ctiallan f'videncing'pa),rnent of prescribed fee as prescri6ed under Secuon 35-
EE of CEA, Iq44, under Major Head ofAc.ount.

.rrieror 3rF<{ * qra ffiF{d fr'"rifta rr-q tr r<nrfr fr r$ qrB 
r-fu q+r -rq rr+ {ry *.rq qr-rrq {c *r'.ir Fqrl 200/. {r'{fin f+{r nrn lis ffi {;rq r5q rr5 qre sci i ,+rfl * ir *Tc

1000 -/ 6r {'I{rn f{4i rrrrl
The revlslon apDlcauon shall be accompanred by a fee of Rs. 200/ where the amounl involved ln Ruoces One
La. or less antl Rs. I000/ where the amou nt involved rs rnore thah Rupees One Lac.

zft.rt3{r}rr t Fe {c 3fl+r Tr {qr;r{ t  9"+fi q;T xtdrr + ftq rF, q;r rrr+n.:q{-+aq*ftqr-rr+qrftirrqrrT**tEI
'fI 4 Aqr.rfr6rt+{sqh -tqn a-+rFqfr vfrirq rflfer{,.'rT q} rr+ }+i h 4.{rq r.+r, rr r'fi 3{rtfi frqi -rrdr } I / ln.ase!l the ordei covers various irmbers oforder in Oriplna.l. Iee [or each O.l.O. shduld be oaid rI tLe'ai;iaa;ni
DanneJ, llotwithstqnding the fa(l thal the one appeel to the Appellanr Tnbunal or the ohe aDDlication to thc
Central Cov( As dre cas;e may be, ls f led lo av6ia scriptoria wbrk lJ exclsrng Rs. I Iakh fee'cif Rs. 100/ Ior

qrnqrirFtr ;qrqr+q ,I"tr qFJR{c, 1975, i 3r{q+i I i *tqn rq qrtrr rni *r'r< qrtsr ft xFt w fiqtftd 6.s0 ?rct 5r
;qr{rFrq ?FiF ttFiid rf.n ET{r ?rllr't /
One i-opv o[ appllcatron or O LO. as the case may be, aJtd the order o[ the ad]udlcatinp authontv shalt bear a
cou r t fdd sr arnp of Rs.6.50 as prescn bed u nder Schedir le, I r n iarmaaf ]hae ouTr-F;a-Aii1075:;J'am;ndea. 

*

,ftqr:l-6. +n&q r.'rre r,fq. r-<-i-+r+r && -,n:rf*f..s' (arf Alft fl:ffi. 1982 i {Fn mi ++ neF}r qrrrir qi
{flIFi? fir+ {r;i F+{+i ft ,r' qr rqrr {r+ffia ltcr rr i r I
Atteqtion is also i4vite! tp the ryles cQverilrjg these abd other related matters contained in tie Customs, Excise
a,nd Service Appellate fnbunal (Procedure) Rules, 1q82.
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Appeal No V2y319/RAJ/2010.
v2107 IRAJ12011

M/s Aroma High-Tech Ltd, Kutch (hereinafter referred to as "Appettant")

has fited present appeats against Re-credit Orders mentioned betow

(hereinafter referred to as "impugned orders") passed by the Deputy

Commissioner, erstwhi[e CentraI Excise Division, Gandhidham (hereinafter

referred to as "sanctioning authority") :

1.1 Since issue involved in above mentioned appeats is common, I take up

both appeats together for decision vide this common order.

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisabte goods fatling under Chapter Nos. 84, 74, 39 and 85 of

the Central Excise Tariff Act, 1985 and was holding Central Excise Registration

No. AABCA2943GXM001 . The Appettant was availing benefit of exemption under

Notification No. 39/2001 -CE dated 3'l .07.2001 , as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utilize all Cenvat credit avaitable to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay onty the balance amount in cash. The said

notification was subsequentty amended vide Notification No. 16l2008-CE dated

27.03.2008 and Notification No. 33i2008-CE dated 10.06.2008, which attered

the method of calcutation of refund by taking into consideration the duty

payabte on vatue addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

The Appettant had opted for availing the facitity of re-credit, in terms of para

2C(a) of the said notification.

z 'r-,T*te [[ant had fited Re-credit apptications for the period as

5t.

No.

Appeat
No.

Refund

Order No.

& Date

Period Re-credit
Apptication
amount

(in Rs. )

Re-credit
amount
sanctioned

(in Rs. )

Re-Credit
amount
rejected
(in Rs. )

,1

4 5 6 7

1 319 t
2010

535-541t
2009-10

dated
23.3.2010

Juty, 2009 to
January, 2010

55,14,705/ - 42,80,434/ - 12,34,271t -

2 107 t
2010

253-758t
2010-11

dated
?.o.1.2011

Aprit, 2010 to
Oct, 2010
(except
August,2010)

73,38,174t - 14,92,708t - 7,82,878t -

.r.
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Appeal No: v2319/RAJ/2010,
v2l107|RAJt2A11

mentioned in cotumn No. 4 of Tabte above for re-credit of Central Excise Duty,

Education Cess and Secondary and Higher Education Cess paid from PLA as

detaited in column No. 5 of Tabte above in terms of notification supro on

ctearance of finished goods manufactured by them.

2.2 On scrutiny of re-credit apptications, it was observed by the sanctioning

authority that,

(i) the Appettant was etigible for exemption onty at the rates

prescribed vide Notification No. 16l2008-CE dated 27.03.2008 and

Notification No. 33/2008-CE dated 10.06.2008 and the Appettant was not

entitted to refund of full amount paid through PLA.

(ii) exemption under the said notification was avaitabte onty to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary &. Higher Education Cess and hence, the appeltant

was not entitled for refund of Education Cess and 5.H.E. Cess.

3. The sanctioning authority vide the impugned order determined correct

eLigibte re-credit amount as mentioned in column No. 6 of Tabte above and

rejected excess claimed amount as mentioned in column No. 7 of Table above.

4. Being aggrieved, the appettant has preferred the present appeats, inter-

olio, on the grounds that,

(i) They had made investment on the basis of Notification No.

39/2001-CE dated 31 .07.2001; that they are aggrieved by the

amendment made vide Notification No. '16l2008-CE dated 77.3.2008.

The Central Government had promised by way of notification for futl

exemption from payment of duty from PLA and cannot reduce / restrict

refund on the basis of vatue addition. Any amendment in Notification

No. 39/2001-CE dated 31.07.2001 is against the spirit of the original

notification and viotation of principtes of promissory estoppels; that the

Hon'bte Gujarat High Court vide Order dated 18.3.2010 in SCA No.

6299/2008 fited by M/s SAL Steet Ltd has quashed the Notification No.

16/2008-CE dated 27.3.2008. However, the adjudicating authority has

not fottowed the said decision and hence, the impugned order is bad in

law.

(ii) the sanctioning authority has erred in catcutating re-credit

amount by taking into consideration onty Basic Excise Duty and ignored

Education Cess and SHE Cess; that as per Section 93(3) of the Finance

D
i-i

n.
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Appeal No: V2J319/FIAJ/2010,
v2t107 tRAJt201',l

-5-

Act, 2004 and Section 138 of the Finance Act, 2007, atl provision of

Central Excise Act, inctuding those retating to refund, exemption witl

atso appty to Education Cess and SHE Cess; that this declaration in the

section leaves no room for doubt that Education Cess is a duty of excise

for the purpose of exemption notification, Thus, contention of the

adjudicating authority that Education Cess is outside the purview of

exemption notification No. 39/2001-CE dated 31.7.2001 is clearty iltegal

and impugned order is liabte to be quashed and set aside and retied upon

case laws of Bharat Box Factory Ltd - 2007(214) ELT 534 (Tri. Dethi) and

Sun Pharmaceuticats Ltd - 2007 (207) ELT 673.

5. The Appeats were transferred to caltbook in view of pendency of

appeals fited by the Department against the orders of Hon'ble High Court

of Gujarat in the case of VVF Ltd & others in simitar matters before the

Hon'ble Supreme Court. The said appeals were retrieved from catlbook in

view of the judgement dated 22.4.7020 passed by the Hon'bte Supreme

Court and have been taken up for disposal.

5.1 Hearing in the matter was scheduled in virtual mode on 13.4.2021 ,

18.5.2021 and 25.5.2021 and communicated to the Appetlant by Speed Post at

the address mentioned in appeat memorandum. However, no consent was

received from the Appettant nor any request for adjournment was received. l,

therefore, take up the appeals for decision on merits on the basis of avaitabte

records and grounds raised in Appeal Memorandum.

6. I have carefulty gone through the facts of the case, impugned orders and

submissions made by the appellant in appeal memoranda. The issues to be

decided in the present appeats is whether,

(i) the Appeltant is etigibte for refund of Central Excise duty at fut[

rate of duty or at the rates prescribed vide Notification No. 16l2008-CE

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(ii) The appetlant is etigibte for refund of Education Cess

Secondary & Higher Education Cess under the provisions of

Notification No. 39/2001-CE dated 31.07.2001, as amended?

and

the

7. On perusal of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001'CE dated 31 .7.2001,

per scheme of the said Notification, exemption was granted by

Central Excise duty paid in cash through PLA as per rates

T
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prescribed vide Notification No. 16l2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevalent at the retevant time. I find that

the Appetlant had opted for availing the facitity of re-credit, in terms of para

2C(a) of the said notification. The appetlant had fited re-credit apptications for

the period from Juty,2009 to January,2010 and Aprit,2010 to October,2010

(except August, 20'10) for re-credit of Central Excise Duty, Education Cess and

Secondary and Higher Education Cess paid from PLA on ctearance of finished

goods manufactured by them. The sanctioning authority, after determination,

partially restricted the re-credit amount and ordered for its recovery vide the

impugned orders on various counts mentioned in the impugned orders.

7.1 The Appetlant has contended that the Central Government had promised

by way of notification for full exemption from payment of duty and hence, any

amendment in Notification No. 39/2001-CE dated 31 .07.2001 is against the

spirit of the original notification and viotation of principtes of promissory

estoppets and retied upon Order dated 18.3.2010 passed by the Hon'bte Gujarat

High Court in SCA No. 6299/7008 fited by M/s SAL Steel Ltd.

8. I find that Notification No. 39/2001-CE dated 3'l .7.2001 was amended

vide Notification No. 16l2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which altered the method of catcutation of

refund by taking into consideration the duty payabte on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer

was eligible for refund of Central Excise duty only at the rates prescribed in the

said notifications. I find that the Hon'ble Gujarat High Court in the case of SAL

Steet Ltd & Others- 2010 (260) E.L.T. 185 (Guj.), hetd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'bte Gujarat High Court has been reversed by the

Hon'bte Supreme Court of lndia in the case of Union of lndia Vs. WF Ltd &

Others as reported in 2020 (372) E.L.T. 495 (S.C.). The Hon'bte Apex Court has

in this case held as under:

"14.3 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifrcations/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the aew undertakings shall be continue to

get the refirnd of the excise duty. However, it is clarified by the subsequent

notifications that the refund of the excise duty shall be on the actual excise

6

D
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manufactudng activities. Therefore, it cannot be said that subsequent

notifrcationsi industrial policies are hit by the doctrine of promissory estoppel.

The respective High Courts have committed grave error in holding that the

subsequent notifications/industrial policies impugned before the respective

High Courts werc hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/indushial policies which were

impugned before the respective High Court can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

otherwise the object and purpose and the intention of the Govemment to

provide excise duty exemption only in respect of genuine manufacturing

activities carried out in the concemed areas shall be frustrated. As the

subsequent notifications/industrial policies are "to explain" the earlier

notifications/industrial policies, it would be without object unless construed

retrospectively. The subsequent notifications impugned before the respective

High Courts as such provide the manner and method of calculating the amount

of refund of excise duty paid on actual manufacturing of goods. The

notifications impugned before the respective High Courts can be said to be

providing mode on determination of the refund of excise duty to achieve the

object and pqpose of providing incentive/exemption. As observed

hereinabove, they do not take away any vested right conferred under the earlier

notifications. The subsequent notifications therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

manufacturing of goods and not on the duty paid on the goods manufactured

only on paper and without undertaking any manufacturing activities of such

goods.

15. In view of the above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clarificatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

persons to make investment on establishing the new undertakings and they do

not take away any vested rights conferred under the earlier

notifications/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.

the circumstances, the respective High Courts have committed a

Ei
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grave error in quashing and setting aside the subsequent notifications/industrial

policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not retroactive. Consequently, all these appeals are ALLOWED. T\e

impugned Judgments and Orders passed by the respective High Courts, which

are impugned in the present appeals, quashing and setting aside the subsequent

notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

8.1 By respectfutty foltowing the above judgement passed by the Hon'bte

Supreme Court in the case of Union of lndia Vs WF Ltd & others, I hotd that the

Appettant is etigibte for refund of duty onty at the rates prescribed under

Notification No. 16l2008-CE dated 77.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 and fottowing the terms prescribed therein. l, therefore,

uphotd the impugned orders to that extent.

9. As regards the second issue, I find that the sanctioning authority had

sanctioned refund of Central Excise duty under Notification No. 391200'l-CE

dated 31.7.2001, as amended, but had not sanctioned refund of Education Cess

and Secondary & Higher Education Cess on the ground that exemption under

the said notification was availabte only to Central Excise Duty and the said

notification did not cover Education Cess and Secondary & Higher Education

Cess and hence, the appeltant was not entitted for re-credit of Education Cess

and S.H.E Cess. On the other hand, the Appettant has pteaded that as per

Section 93(3) of the Finance Act, 2004 and Section 138 of the Finance Act,

2007, att provisions of Central Excise Act, inctuding those retating to refund,

exemption witt atso appty to Education Cess and SHE Cess; that this dectaration

in the section leaves no room for doubt that Education Cess is a duty of excise

for the purpose of exemption notification.

only under the Acts referred to therein. There is no referen

8
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9.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'bte Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5A of the Act of 1944, concerning

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the grormd that it provided for limited

L
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9.2 ln view of the above, I hotd that the appettant is not eligibte for refund

of Education Cess and Secondary &. Higher Education Cess. l, uphotd the

impugned orders to that extent.

10. ln view of above, I uphotd the impugned orders and reject the appeats.

*

11.

11.
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The appeats fited by the Appettant are disposed off as above.
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Finance Act,2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of 2004 and 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 9l of the Act of 2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they carrrot be said to

have been exempted. The High Court was right ir relyhg upon the decision of

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). "
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To,

M/s Aroma High-Tech Ltd,
Survey No. 578/7,58O,
National Highway No. 15,

Vitlage Lakdia, Tatuka Bhachau,

District - Kutch.
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