
.ffi:
::sEs (qff-sq) fi 6rqfd.q,{< q{ tqr {{3iffiq sfi|{ llE6::
O/O THE COMMISSIONER (APPEALS), GST &CENTRAL f,XCISE

Bfi-q efi,ff CE- & r+q I 2nd Floor, GST Bhavan

tq +H ta,.T +s / Race Course Ring Road

{IcrdiE / Ra kot 360 001

Tele Fax No. 0281 2477952t2441142 Ernail: commra ppl3-cexamd lc.ltl

DIN- 202 1066,1SX00006 l26CA

Tq .aPer ri /
o.t.o. No.

217t2010-tt

tfrs€ sr6 q.fi.ar<r:-

+

y2t71/ld.AJ/20tt

FfiiF/

Datc

21.12.2010

:rfi-c a{dgl frrqr(Order-ln-Appeal No.):

KCH-EXCUS-000-APP- 1 6 9 -2021

intqr 6r fr{ie l
Datc ofOrder: 3l .05.2021 09_06.2021

ff <fRer gwr<, 3{r{-fi (3r+q), rrs-sie Ertr q-rR-d /

Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot.

3{tr{ 3ngs/ ri1-s 3{r{s/ 3crgsi 116Iz16, ai5+, id-+ Esiq {s/ ifEr+r/+q fit-+rr<,<rq#e / qrT{rr. / qifrerrql arfl
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M/s. Aroma Hightech Ltd.,,Suvey No. 578/2, 580,,National Highway No. 15,,Village: Lakadiya,

Taluka: Bhachau,Dist. Kutch.,

<t aG,t1a{lq t afta +t qft ffifua r,1-+ + rqm fi|,ffi i *rFrflq 6 rqs :{.ftd arrr rr q+ar trl
Anv pelson aggueved by Lhjs Order-in nppeal may fde arl appeal to the appropnale authonly in t}lc follo\r,lng
way.

+iEr rys ,+diq i];qr" eJ;+ rF +{|dF. 3rqHtq;qErtd-fivr + qh 3TqF, Hiq racra iJF6 3{lati{F ,1944 +l rm.r 358 s 3iirt{
rra ffi lTDR-{q, 't994 + qFr 86 + n ta ffifdn nrrT & Tr ffi41 ri

Appeal to Cu stoms, Excise & Service Tax Appellate Tribuna-l uflder Section 35E} of CEA, 1944 / Under Section 86
of the Finan.e Afl, 1994 an appeal Les ro:-

{,ft6'r-lr {tqi6{ n {qFtrd efi qrrt *qr eI"6, +fiq rrrrfi s];6 q{ tfl6{ srffiq ;rrcrfo{,{ur fi Ai,q .f-r, +€ atr;t 2,
qr<" i" rrq, rt ftr-d, +}fr qr{i qrFc r/

The special bench of Customs, Excise & Service Tax Appellate T bunal of West Block No. 2, R.K. Purarn, New
Delhi in a.ll matters relatjng to classilication arrd valuation.

I'Frm TF-ai? I (a) i ?-{r, rr. lr{Fti 6 rqrfl dF{ qafi ffia drcl ,fq,r*+rq TsrE slq r,"i +{rfrr 3T.SFfi-,{ .qrarfu+'"r tfiiztff
'rfldc ffiq frF,6r,,8+,r'r"r, +6qrfr r+< :rqrqi nrrr"FrFl- r z 

" " l rdt ff ?r+ qrRI r/

To the wesr resional bench o[ Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2'J Floor,
Bhaumal r BhawSh, Asarwa Almedabad -380016 in ca sc of appeals othei thai as merrLionad rn para- I (a) above

rTffftq ;{mrfufiq } {ceT 3rft{ T{d 6d h ftq Adq Ecrra {fs (3iftq)M, 2ool, h ft{q 6 + 3ir.td ftaifud f+.' .rq

!-q? EA-3 6r qr. ,fi-Iii i Ei t6qr rr{r flB' r tr{+ iT 6q i ei1T '.r efi 4\ qrq, n-ii rirrrE ,fq fi qtT ,ar.q 6 qi.r }t {tnql

'm lciTr, ",fl S qrq {r .,qt 
6q,5 arla E rr qr 50 TrqrqrrT{ lrlr{r 50 Trs rcq q xfufi * iT fiqrr: 1,000i- 5ci. 5,000/-

Tlrir s{Er l0.ooo/- Frir 6r fiam-4 ,rcrurq ff eii rifl a7r Bulft er;6 ar qrFrrr. ,idi}rr qffiq arPnlfrrq 6r ryr,er *
qer++ .Frer' + crc q Rfr fr qrriG-++ dr-i + ++ ar.l rrt 'qi1+" ++ grE arr fr'{r rr{r qlfi,l I 6';fila ?.s 6r qr66, }a {t
rq,nrrrt *+r ?Gr l.ti riiB{ {ffiq;qrfiftrr,-q ff,fil*r Prd } rnmq {ArI (* rii+) + f+rr qr*in:rz n qrq 500/- Errr

6r Rqtft{ ,Jt6 qFr F{"r arrfi r/

The aDDeal ro the ADDellate Triburlal shall be hled rn ouadruDlicali' in form EA-J / as prescribed undel Rule 6 of
iinri;f -r'-iisi lAiirieiif--Bulili 2drll anil sh;li bE ,ccamDa ed asainsr one uhrch at least should be
actbmoaniiii-- bv"-;' 'ibt ' ni Ra. 1.0001- Rs.5000/ . -Rs.10.000/. where amounr of
du tvddmand / ntertst / Denaltv /refund is uDto 5 La(.. 5 Lac to 50 Lac and above 50 Lac respecuve,y m thP Iqrm
oj drossed b6nk draJ( in Iav6ur of Asst. Ree6trar of branch of anv nominaled oublic secl6r bank ol the place
where- ie b-fiah;l-ailv- nriiirinateil oulitii sFiloi bank of the place'where the behch of *rc Tribunal Is srruhted.
Applicauon made for giant of stay sfiall be accompanied by a l?e of Rs. 500/

qffftc qf{rB6r,r + qca 3Tff6, fia 3rldftTc,1994 ff L.r{r s6(1) :F 3idf-d t{rfi ffii, 19%, h F-m 9(1) t lEd
flstRrav"rrs.T.-Sic-REffittfrqrqinftr"isslqrqflg3n?qrttr-€.ffiqff.r'ffa,iq"$lnfrqrT tdTtrfi(Tfrcq
qr sA sqtFrf, +-ft srG-) 

"ir t<{ t +c * 6c G cFd } mq, q6r t{rfl .ft qlrl ,qrs ff qi T- e{t{ q'.lqr rfi-{qt{r,-'{q 5 .{Fq

qr rqi aq.s qrq 
"qrr fl 50 {rq rqq rs rrl{r 50 {ps t'{rr i Tfltr+ I +l Fqrr: 1,0!0/- EIi, 5,000/- E'ril 1r?Er 10.000/.

".ri +r F+,rif'e arr cr{ ff cfi iTfl #r ftuffr( ,rq +r qrr+n. tiftl r{'ft{rq.rrqrf'rr."l fi rnrqr *:rrq-+ rfr3= + rr1;
Eifi fi qrtiFr++ eir h ++ rr,r Trri ',{ifa-a i-{, fri{ 7r4 Fii,n qr{r ?rtPq Fiatf}4 qrE 6I q.r{rr, dE. fi 'iq er,q[-q ar{l ---rBn

rri :irfh rtrr,r -{r{rG.'r ft cnq.r Fra i iq,ri na,r (+ }ii, ) '+ frI .,r#-qr a qPr 500r {'r, l\l fi,rif,? ,!- qIrr

{.{r frm r/
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f{ qft}F-rq,1994 frEIrl.J86 ff sc-lrrl.lfr (2) rfi (2A) fi i4l-i -l ff rrft qftq, +{ffi{ fts{{rn, 1994, +Fiq{9(2) nri

9(2A) ai Tr( frqin ( sr? s.T. 7 t fr "n rtift n-4 eeh m,r w-4rr, .r,*r+ s'err< tEF q-?fir qrgs (qfq), ir+'{ 3-(cl< cl"6 gr{I

crAn qr?sr ff rffi nq{ +} (eait i D-.{ Tf+ c':qrtrrirdrl'arr-:I) .rt, :ngo arn r5rr+ erSo 3rr{r 3qrg$, }-*4 sacr< tffi/
it<r+r, fr 3rffi{ =fiqrflerrfivr 6r qri-r rd E:,-a +;r frirr ti -+r,t ,riri ft ctd fr qr?T q n{* ,f Et,L r /
The aDDeal under sub se(uon {21 and l2Al ol dre sr("ron 36 l}re Finan(e Acl 1994, shatl be filed in For ST.7 as
oresciibed under RLrle q 

{21 &9l2Al ol lhe Servx.'ld)i Rules, 1994 and shall be accompanred by acopy of order
bf Commissroner Central Excisi oi Commissron(r. Cenlral Excise (Appeals) (one of wh,(h shall be a certified
(oDvl and coov of the order Dassed by lhe Cornmrssror rer artthorizing the Assislanl Commrssioner oI ljepufy
Ccimh rssronei-ot Cen tr al Excise/ Serlice Tax to lile thP appeal before-[he Appellale Tnbunal.
{rqpJq, ir4rq rsn l1-q rr{ #. 3{trrq crf,r+.rr (n+4 + ffi qffnii + qrrA t iffiq ennz rF+ qfuF-{q 1944 fr srr
35qs+ 3iTd(, i + ffirq qflG-{q, lg94 ff EEr 83 + 3i.Tia +{Fr 6i fi cqff.Iii, rq qaert cfr 3rftd-{ c[fu{{"r i
erft{ fiA {!rq T.cr? el-di{r Er ciT h 10 cfrerfr (10%), d{ {rq ri gim ffiof,, tr {qiar, T{ h-{q gqtfl ffid e,6r
rnnrn ftzr arn avri B rc urrr + ffi,ir Tqr Ft rr+ qrd lrirfar iq r'fr] Tq 6rrg rqrr i jlfiI+ q ir' ffiq -r,r" eFa, ns r+r+, + ialia "qFr ft' .rn ,Fq- + fis ,nfla ;

(i) ur'I I | {r }, ia':k -{c
(r i) +di? Tqr ff 'ff rrg lr{a 'f,I(ur) i,?az aql F qrq+ ir Fna 6 * rr- :q -'rq
- aqrfr q-d fh fl $I{r B *rqsrrn ffiq (n. 2) 3rBrfuc 2014 h 3rrq t T{ Gdt qffiq crfo-sfi h rrqt{ A-qrftft{
orm rff G :ifte +i <r,1rf,r iitrl

For an appeal to be filed belore the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
made apilrcable to Servlce Tax under Sectioo 83 of the Finance Act, 1994, an appeal against this order shall lie
before [ha Tnbuna] on pa].rnent ol lopl" o( the dury demandpd where duty or dury and penalry are in dispule. or
penalw, where penaltv alone ls in drspute, provided lhe amount of pre-deposit payable would be subject ro a
iertrndrir ns. lo Crore3.- Under Cenlral Excrse and Servr(e Ta-<. Dury Demanded" shall rn< lude :

rrl amounl determmed urlder Se( lion I I Di
iiir amount of erroneous Cenvar Credrt taken:
i,,it amount payablr Lrndel Rule 6 ol the Crrrvat Credil Rules

- provrded further rhar rhe provrsrons of thrs Se, tion shall nol apply to the stav applcation ard apppals
pendmp before any appellare allthoriry prior lo the ccmmencement of t}le Finance (No.2) Acr,20l4.

lTrad {a{r{;F}E{ftsrr Bfitfi :

Revision aDDllication to Governoent of India:
* ,rn,r .R'f'iffcrw,nftsr Frefffu{ qrE+ i, ,t{rc r{rd ,16 ',rfufi{q,1994 + rr4 35EE + cqqr-fd * rT'tnJr{'qft-a.
qri {,i6r', .rd-ftErsr rr{ { ff, kq rrrrrq, rr.rq Errm, n"n qF.ffr, f,r+q ffq rr+a, ire qrf, Tt frd- t looo1, d E qr
nl{r qrBrr /-
A revision aDDlicalion lies to the Under Secretarv. to the Covernment of lndia Revrston ADDlicatron t-lnr!
iifiirisiri,-iif l56ance -Deoar rrneni of 

-Rivinue.-'4irr 
F1o'or. -.-tGev-an Daeii-Eniiain;. Firiiiniiliii-st-feii--t'rew'niin-i:

I 1000 f, unqe-r Sectio!_3-5 PE.of the CEA ) 944 rn respeci o[ the follov,ing case. -govemed by fusr pr6vrso to sub.
section (l ) of Sectron-3sB ibid:

qrq qt{ { T6qI Tffir;r T qrrq q. .T <6414 f6fl qT{ FI FrT sr.EFr q qcTr rrg s q-lTrmn + Ertrq qt i+'ir croq 6ra€Tn {r rsi
F;41 rm r* rf i fp: r<r, ry'"-;TrE.q; t.n, ,r Ef TBrr {; q ,r dgr.vrt erq * rqq.or } et r<. G;ff +r-on n H
!t=II rld c cFr d 1?Frnn + qrrq qti
In qase of anv loss of goods. whpre the loss oc( urs rn translt from a fac.torv to a wa,rehouse or lo another factory
or from one warehouse. Io another drrrlng the ( ourse of processlng of lht goods in a waJehouse or rn storage
whether in a factory or in a warehouse

qr.4 + {I;", ft.rff.r} n en d] fui-{rr zqrr+ ffiq d rr+ +i qI{,r'rrl1ir+ffiq-r{rEsJq*gz (ftaz) + qrrl{ q,

,ir rrpa + Er.' Ef rrg qr irz # ftqia fi ,r,ft /
ln case of rebate of duw of excise on qoods exDorted to aov countrv or lerrilory outside lDdia of on exosable
marerial used in the mahufaclure of l-hF goods \i,hich are exporlFd ro-anr countr.i or renrlory uulside India.

,TI{ r?Tr< 
'FF ST rr.rdr{ r+ri rfir qr'r + Tl7 . tfl;T Tr rcTn 6r qrq iTaia fr,qr rrq'f ar /

ln case of'goods ixported oulside India export to Nepal or Bhutar, u4thout pa]Tnent of du ry.

qtrFar r.vr o r.nza rrq i.- qlr{lT:r ftrr n qfr iflT rq ',Tfle}iffc nri rq+ f4f,rr rrqu-l+ } rfi crq ff.r{ t rft, rrn {req
it.rrqF13Tff{1 * rrr E-q +rijF-qq (n.2i,1qob fr ur,r i09 } errr Fil.a fi rt <r,tra 3r.Er qrrmB r qr {rd t crFr Brr
itT eri
Credil of anv dutv allowed lo be utilized towards oavment of excrse dulv on 6nal Droducts Llnder the orovrsrons
o,'this Acl oi Lhe'Rules made *lere under such otd'er is passed by the "Commissibner (Appealsl on oi aJter, the
dare apporDted under Sec. l09of lie Finan(e (No.2) Act,'1998

rr+s {r€{fi n rft{iy.r{ q!,qr EA-8 i, ;ft ff ffir:zrr<+ tq (3T+{)1M,200r, hftf,I 9 + 3iE{-( BfrEse, {q
qrtE h dlcq h 3 qe t eiditdfiqr+rrfrl'r rs'r+ iri {rsqrq r{ 3rr?q q {+a qtqrfficft[iianffqrfrqrf*qrqrq
fi dra r.rr< gf,c rFrftm. 1944 6r,rr.r 35-EE; r7r F'"rifta vfaff rrrrlft + {re-q }ah T,rn-offyRqqrfiarff
?rl*rrr /
The above appllcauon shall be made rn duphcale in Form No. EA.8 as sDecified under Rule. 9 of Cenual Excrse
(Appeals) Rules, 2001 wlfiin 3 monrhs fiom the date on whrch the drder souqht to be aDDealed apatnst is
coirimunicated and shal be acr ompanted by two copies each ot the OIO and OrdFrJn-ADDeal.'h shoula also br
a( companied by a copy ot TR 6 Challan evrdencmg'pa)rnent of prescrjbed lee as prescribed under SecLion 35-
EE ofCEA, 1944, under Major Head ofAccount.

"r,rftuq ffir 6,nq ffiFad iitrilia rr-q fi raqrfr ff arf,r Er r

i=r' qqc ,6q nE {Fa -Tt qr rqi rq it't s.rq 200/ sn Tqrr{ fusr arq rir, 
"R 

ir{, rrq 116 {r,a Frt i;qrar 7l 'ir 
Frq

I ooo -/ 6I irrriird B,Tr 6flr,
Jhe reyisiori applrcaLon shall be a(companied by a fee of Rs. 2OOl- where t}le amount mvolved in Ruoees One
LacorlessandRs l0OO/ where the ariloLtnl in';olved rs more thair RupecsOne Lac

,rf?Eq rrzrl t +s.tl fli,i ! {rrq!.1A jn .raT 5-{ rlptrr + fto ,F+ {l qrr-{F- l.Fi=E a.l-q fuqr E;ar arfttr {q r.q + ;r4 rrrfifi f,ifl'r-dt {r4-4 fin + rtn qqrRrH JrtHtr rqrh}d,,rr m ni, r{i{"fi 4,f,r Ri{r- +r q6 3rEa{ fu trmr * r I In cas"e
,l the order covers var_ious umbers of order- in Original, fee for each O.l.O. should be paia ln rhe'ajo_risar?
qranne-r. jnotwthstanding the lact that-the one appe?J to the Appellanr Tribuna] oi ihC ohe arjijLiiaiion io-G.( enlral (iovt As rhe .rs? mrv he rs lrlled tu avoid s.riploria i/6rk rf excisLng Rs. I laki fee'df Rs. 100/ Ior
each.

q'.rr{,ifetn naqq ,IiT rrErQrq. 1975, h 3r15fr-I h rqvrz qo :nlrr rg e+.r< qr?qr ff *id 'rr ftcrlftfr 6.50 rc+ 6r
zTqFr4 ,lFr5lZFfrz {fi ET{r qrellt /
One .opy of appl,cquo-n-or O.l.O. as t}lq case may be, and the order of the adludicaLlns authontv sha.l-l bear a(oun lee stamp ol KS.O.5U as prescnbed under Sahedule I m terms ofthe Coui Fee ActJ975, as amended.

4lqr:fi{, ii+,{ T'fl" Ts rFi^ ffir{, 3r.try =,'qfil-4,"r ({.Fi AFr) Firqrq-4. 1982 t 4flr4 rni r:q rsBfi cl{{t sir
qlEri,{4 4:'{ EIi tqqFr +r qr' ltl,qrr }rf,Flr t$-{r Trdr il /
Atteqtion is also i{tvitej! t! tie rules cevermg lhese ahd orher related matters contained in the Customs, Excise
and Service Appellate Tnbunal {Procedurel gules, lgB2.

qrr6, GTd qt ;r{I;l{q y-rcl]rfi - FC, 3rftqr,ff ft{Ffu i{ffria
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Appeal No: V2l74lRAJ/2011

-J-

M/s Aroma High-Tech Ltd, Kutch (hereinafter referred to as "Appetlant")

has fited Appeat No. V2/74/R J/2011 against Re-credit Order No. 247/2010:11

dated 71 ,12,2010 (hereinafter referred to as "impugned order") passed by the

Deputy Commissioner, erstwhite Central Excise Division, Gandhidham

(hereinafter referred to as "sanctioning authority").

2. The facts of the case, in brief, are that the Appeltant was engaged in the

manufacture of exc'isable goods fatling under Chapter Nos. 84, 74, 39 and 85 of

the Centrat Excise Tariff Act, '1985 and was hotding Central Excise Registration

No. AABCA2943GXM001 . The Appettant was availing benefit of exemption under

Notification No. 39/2001 -CE dated 31 .07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utilize atl Cenvat credit avaitable to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. 16l2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 't0.06.2008, which attered

the method of catculation of refund by taking into consideration the duty

payabte on vatue addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

The Appettant had opted for avaiting the facitity of re'credit, in terms of para

2C(a) of the said notification.

?.1 The appellant had fited annuat ctaim of re-credit amounting to Rs.

20,07,033/- for the year 2008-09 for the differential duty paid on ctearance of

goods in terms of Para2.2 of the said Notification. The Appettant subsequently

corrected the claimed amount of re-credit as Rs. 30,12,877l-.

3. The sanctioning authority vide the impugned order held that exemption

under the said notification was avaitabte onty to Central Excise Duty and the

said notification did not cover Education Cess and Secondary & Higher

Education Cess and hence, the appe[ant was not entitled for refund of

Education cess and s.H.E. cess and determined re-credit amount considering

onty Central Excise duty. The sanctioning authority vide the impugned order

etigibLe differential re-credit amount as Rs. 20,01,727 /'

ctaimed amount.
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Appeal No: V2r4lRAJ/2011

-4-

4. Being aggrieved, the appettant has preferred the present appeat, inter-

olia, on the grounds that,

(i) They had made investment on the basis of Notification No.

39/2001-CE dated 31 .07.2001; that they are aggrieved by the

amendment made vide Notification No. 16l2008-CE dated 27.3.2008-

The Centrat Government had promised by way of notification for futl

exemption from payment of duty from PLA and cannot reduce / restrict

refund on the basis of vatue addition. Any amendment in Notification

No. 39/2001-CE dated 31.07.2001 is against the spirit of the original

notification and violation of principles of promissory estoppets; that the

Hon'ble Gujarat High Court vide Order dated'18.3.2010 in SCA No.

6299/7008 fited by M/s SAL Steet Ltd has quashed the Notification No.

16/2008-CE dated 27.3.2008. However, the adjudicating authority has

not fottowed the said decision and hence, the impugned order is bad in

taw.

(ii) the sanctioning authority has erred in catcutating re-credit

amount by taking 'into consideration onty Basic Excise Duty and ignored

Education Cess and SHE Cess; that as per Section 93(3) of the Finance

Act, 2004 and Section138 of the Finance Act,2007, atl provision of

Central Excise Act, including those retating to refund, exemption witt

also appty to Education Cess and SHE Cess; that this dectaration in the

section leaves no room for doubt that Education Cess is a duty of excise

for the purpose of exemption notification. Thus, contention of the

adjudicating authority that Education Cess is outside the purv'iew of

exemption notification No. 39/2001 -CE dated 31 .7.7001 is ctearty ittegal

and impugned order is [iabte to be quashed and set aside and retied upon

case laws of Bharat Box Factory Lld - 2007(214) ELT 534 (Tri. Dethi) and

Sun Pharmaceuticals Ltd - 2007 (707) ELT 673.

5. The Appeat was transferred to catlbook in view of pendency of

appeals fited by the Department against the orders of Hon'ble High Court

of Gujarat in the case of VVF Ltd &. others in similar matters before the

Hon'ble Supreme Court. The said appea[ was retrieved from cattbook in

view of the judgement dated 22.4.2020 passed by the Hon'bte Supreme

Court and have been taken up for disposat.

5.1 Hearing in the matter was scheduted in virtual mode on 13.4.2021 ,

18.5.202 a 25.5.2071 and communicated to the Appellant by Speed Post at1 dn

\
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Appeal No: V2174IRAJ/201 1

the address mentioned in appeal memorandum. However, no consent was

received from the Appettant nor any request for adjournment was received. l,

therefore, take up the appeal for decision on merits on the basis of avaitabte

records and grounds raised in Appeat Memorandum.

6. I have carefulty gone through the facts of the case, impugned order and

submissions made by the appeltant in appeal memorandum. The issues to be

decided in the present appeal is whether,

(i) the Appetlant is etigible for refund of Central Excise duty at ful.[

rate of duty or at the rates prescribed vide Notification No. 16/2008-CE

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(ii) The appetlant is etigibte for refund of Education Cess

Secondary &. Higher Education Cess under the provisions of

Notification No. 39/2001-CE dated 31 .07.2001 , as amended?

and

the

7.1 The Appettant has contended that the Central Government had promised

by way of notification for futl exemption from payment of duty and hence, any

amendment in Notification No. 39/2001-CE dated 31.07.2001 is against the

spirit of the original notification and viotation of principtes of promissory

estoppets and retied upon Order dated 18.3.2010 passed by the Hon'ble Gujarat

High Court in SCA No. 629912008 fited by M/s SAL Steet Ltd.

d that Notification No. 39/2001-CE dated 31.7.2001 was amended

No. 16l2008-CE dated 27.03.2008 and Notification No.vid5, Notii

*r<\
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7. On perusa[ of the records, I find that the Appettant was availing the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001 ,

as amended. As per scheme of the said Notification, exemption was granted by

.way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16l2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevalent at the relevant time. I find that

the Appetlant had opted for avaiting the facitity of re-credit, in terms of para

2C(a) of the said notification. The appeltant had fited annual re-credit

apptication for the years 2008-09 for differentiat duty paid on clearance of

goods in terms of Para 2.2 of the said Notification. The sanctioning authority

determined correct differential re-credit amount as Rs. 20,01,227 and rejected

excess amount ctaimed vide the impugned order on various counts mentioned

in the impugned order.

:e



Appeal Nol VZ74IRAJ/201 1

33/2008-cE dated 10.06.2008, which altered the method of catcutation of

refund by taking into consideration the duty payable on vatue addition

undertaken in the manufacturing process, by fixing Percentage of refund

ranging from'157o to 75% depending upon the commodity. Thus, a manufacturer

was etigible for refund of Central Excise duty onty at the rates prescribed in the

said notifications. I find that the Hon'ble Gujarat High Court in the case of SAL

Steet Ltd & Others- 2010 (260) E.L.T. 185 (Guj.), hetd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'bte Gujarat High Court has been reversed by the

Hon'bte Supreme Court of lndia in the case of Union of lndia Vs. WF Ltd &.

Others as reported in 2020 (372) E.L.T. 495 (S.C.). The Hon'bte Apex Court has

in this case hetd as under:

*14.3 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the refund of the excise duty. However, it is clarihed by the subsequent

notifications that the refund of the excise duty shall be on the actual excise

duty paid on actual value addition made by the manufacturers undertaking

manufacturing activities. Therefore, it cannot be said that subsequent

notifications/industrial policies are hit by the doctrine of promissory estoppel.

The respective High Courts have committed grave error in holding that the

subsequent notifications/industrial policies impugned before the respective

High Courts were hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notificationsiindustrial policies which were

impugned before the respective High Court can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

otherwise the object and purpose and the intention of the Govemment to

provide excise duty exemption only in respect of genuine manufacturing

activities carried out in the concemed areas shall be frustrated. As the

subsequent notifications/industrial policies are "to explain" the earlier

notifications/industrial policies, it would be without object unless construed

retrospectively. The subsequent notifications impugned before the respective

High Courts as such provide the mamer and method of calculating the amount

of refund of excise duty paid on actual manufacturing of goods. The

notifications impugned before the respective High Courts can be said to be

providing mode on determination of the refund of excise duty to achieve the

object and purpose of providing incentive/exemption. As observed

6
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9. As regards the second issue, I find that

sanctioned refund of Central Excise duty unde

dated 31.7.2001 , as amended, but had not sanct
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the sanctioning authority had

r Notification No. 39/2001 -CE

ioned refund of Education Cess

ground that exemption under
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hereinabove, they do not take away any vested right conferred under the earlier

notifications. The subsequent notifications therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

manufacturing of goods and not on the duty paid on the goods manufactured

only on paper and without undertaking any manufacturing activities of such

goods.

15. ln view of the above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clarificatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

persons to make investment on establishing the new undertakings and they do

not take away any vested rights conferred under the earlier

notifications/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.

16. Under the circumstances, the respective High Courts have committed a

grave error in quashing and setting aside the subsequent notifications/industrial

policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not retroactive. Consequently, all these appeals are ALLOIYED. The

impugned Judgments and Orders passed by the respective High Courts, which

are impugned in the present appeals, quashing and setting aside the subsequent

notifrcations/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

8.1 By respectfully fotlowing the above judgement passed by the Hon'bte

Supreme Court in the case of Union of lndia Vs WF Ltd & others, I hotd that the

Appettant is etigibte for refund of duty onty at the rates prescribed under

Notification No. 1612008-CE dated 27.03.2008 and Notification No' 33/2008'CE

dated 10.06.2008 and fottowing the terms prescribed therein. l, therefore,

uphotd the impugned order to that extent.

&. Higher Education Cess on the
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the said not'ification was available onty to Central Excise Duty and the said

notification did not cover Education Cess and Secondary & Higher Education

Cess and hence, the appeltant was not entitled for re-credit of Education Cess

and S.H.E Cess. On the other hand, the Appetlant has pteaded that as per

Section 93(3) of the Finance Act, 2004 and Section 138 of the Finance Act,

2007, att provisions of Central Excise Act, including those retating to refund,

exemption witl also appty to Education Cess and SHE Cess; that this dectaration

in the section teaves no room for doubt that Education Cess is a duty of excise

for the purpose of exemption notification.

9.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5A of the Act of 1944, conceming

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts refened to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not in vogue. The notification was questioned on the

gound that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of 2004 Ntd 200'l in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 9l of the Act of2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

three-Judge Bench ol this Court in Modi Rubber Limited (supra), which has
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been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). "

9.2 ln view of the above, I hotd that the appettant is not etigibte for refund

of Education Cess and Secondary & Higher Education Cess. l, uphotd the

impugned order to that extent.

'10. ln view of above, I uphotd the impugned order and reject the appeal.

Brffle-fidt drr <-S fi € BTfi-d fl frq-.nT srt.ffi ilt* t ftqT qril t r

The appeat fited by the Appettant is disposed off as above.

11.

11.
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btd
hitesh Kumar)

Commissioner (Appeats)

(V.T.SHAH)

Superintendent(Appeats)

To,
M/s Aroma High-Tech Ltd,
Survey No. 57812,580,
Nationat Highway No. 15,

Vittage Lakdia, Tatuka Bhachau,

District - Kutch.
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