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qraa qP.cr ff cfi-qi 'iqr +i (r<t n r'<; xfi rrrFtm eia srfu) ,t, 31116 rrrr { rTfi 3{rls ar+r:vrgo, ida r<ra g"el
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The aDDeal uflder sub sectron {21 and l2Al clth( ieclron 8b dre Finance Act 1994. shall be liled,n ForST.Tas
prescnbed under Rule 9 (2) & 9(2A) ofthe Senlce T: L'i Rulcs, I994 and shall be aciompanred by a copy otorder
bf Commlssroner CenEal Excrse or Comlnrssroflr'r. C.nu'al Exclse (Appeals) (one of wl ch shall be a certified
copy) ard copy ofthe order passed by the ('omrnrssionerau thonzing tl}e Assrslant Commissioner or Deputy
Commrssloncr of Cenrral Excise/ Servrce Ta-r to lilc lhe app( al befor" the Appellale Tribunal.
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For an appeal lo be filcd belore the CESTAT, under Seclion 35F of the Central Excrse Act, I944 which rs also
made apilrcable to Servlce Tax under Sectroo 83 of the Flnance Acl, 1994, an appeal agalnst thls order sha-Ll he
bcfor e t}e Tnbunal on Daymmt of I07o of the dutv demanded where dutv or duiv and o'enaltv are rn drsDute. or
penalry. vhere penalty alone is in dispure, pruvrded the amount of preideposit-payatile wollld be subl'ect rir a
ceilinA of Rs. 10 Crores,

Under Central Excise and Service Ta\, "Dutv Demanded" shall include :

(i) amounl determined under Sectiol I I D;
{iij arnounl o[erroneous Cenvar Credit la*Fn;
0n) amount payable under Rule 6 ofthe Cenvat Credit Rules
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T;+crrr ,rE<{ + qrq mfur F+rifti sr-a 61 3rdlrfr 6r rr{r l.rB r

tr7T {:'{q -fi rrd qrq Frrq qr rqs 6c ;n'i7 Fq4 200/ {r '{rF.rr;r h{r flT Xt' 're {T{ -6C rr+ Tps Frq Lqra 6} .ir rrr}l0O0 , {r {,T r{ fr-fl Tr"l
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:: ORDER-IN-APPEAL ::

M/s Anchor Electricals Pvt Ltd, Kutch (hereinafter referred to as

"Appetl.ant") has fited foltowing appeals against Re-credit Order Nos. 58 to

76/2010-11 dated 6.5.2010 (hereinafter referred to as "impugned order")

passed by the Deputy Commissioner, erstwhite Central Excise Division,

Gandhidham (hereinafter referred to as "sanctioning authority") :

st.
No.

Appeat No. Period Re-credit
Application
amount

(in Rs. )

Re-credit
amount
sanctioned

(in Rs. )

Re-Credit
amount
rejected
(in Rs. )

1 7 3 5 6

424t2010 November,2008 33,28,169t - 28,67,880/ - 4,60,289/ -

2 476/2010 January,2009 34,65,949t - 70,87,729t - 13,83,770/ -

3 427 t2010 February,2009 48,07,347 t- 22,07,546/ - 25,99,801 I -

478/7010 March, 2009 34,72,113t - 20,60,592t - 14,11,521t-
5 434t2010 November,2009 25,33,348/ - 24,20,239 t - 1,13,109t -

1.1 Since issue invotved in above mentioned appeats is common, I take up atl

appeals together for decision vide this common order.

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of Wires & Cabtes, Ceiting Fan, Switch Gear etc. fatting under

Chapter Nos. 84 and 85 of the Central Excise Tariff Act, 1985 and was hotding

Centrat Excise Registration No. AAECA2190CXM003. The Appettant was avaiting

benefit of exemption under Notification No' 3912001-CE dated 31 .07.2001 , as

amended (hereinafter referred to as 'said notification'). As per scheme of the

said Notification, exemption was granted by way of refund of centra[ Excise

duty paid in cash through PLA as per prescribed rates and refund was subject to

condition that the manufacturer has to first utitize atl cenvat credit avaitabte

to them on the tast day of month under consideration for payment of duty on

goods cteared during such month and pay onty the balance amount in cash. The

said notification was subsequentty amended vide Notification No. 16l2008-CE

dated 27.03.2008 and Notification No. 33/2008-cE dated 10.06.2008, which

attered the method of catcutation of refund by taking into consideration the

dutypayabteonvatueadditionundertakeninthemanufacturingprocess,by

fixing percentage of refund ranging from 15% to 75% depending upon the

commodity'TheAppettanthadoptedforavaitingthefacitityofre-credit,in

terms of para 2C(a) of the said notification'

2.1 The appettant had fited Re-credit apptications for the period as

and Secondary and Higher Education Cess paid from PLA as

4.

1.

4.

in cotumn No. 4 of Tabte above for re-credit of Central Excise Duty'

I

Jlry-
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detailed in cotumn No. 5 of Tabte above in terms of notification supro on

ctearance of finished goods manufactured by them.

2.2 On scrutiny of re-credit apptications, it was observed by the sanctioning

authority that,

(i) the Appettant was etigible for exemption onty at the rates

prescribed vide Notification No. 16l2008-CE dated 27.03.2008 and

Notification No. 33/2008-CE dated 10.06.2008 and the Appettant was not

entitled to refund of futl amount paid through PLA.

(ii) exemption under the said notification was avaitabte only to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary &. Higher Education Cess and hence, the appetlant

was not entitled for refund of Education Cess and 5.H.E. Cess.

3. The sanctioning authority vide the impugned order determined correct

etigible re-credit amount as mentioned in cotumn No. 6 of Tabte above and

rejected excess claimed amount as mentioned in column No. 7 of Table above.

4. Being aggrieved, the appettant has preferred the present appeals, inter-

alio, on the grounds that,

(i) The Hon'bte Gujarat High Court vide Order dated 18.3.2010 in SCA

No. 629912008 fited by M/s SAL Steei Ltd has ruted out the amendment

made in Notification No. 39i2001-CE dated 31 .7.7001 vide Notification

No. 16l2008-CE dated 27.3.2008, by which the refund was restricted to

the extent of value addition, as bad in [aw. Hence, the Appettant is

etigibte for re-credit of futl amount of duty which they had paid in PLA.

The impugned order partialty rejecting the refund amount is not tegal

and sustainabte.

(ii) The sanctioning authority has erred in reject.ing re-credit of

Education Cess and SHE Cess; that as per Sect.ion 93(3) of the Finance

4ct,2004 and Section138 of the Finance Act, 2007, Education Cess is

nothing but Excise duty att provisions of Central Excise Act, inctuding

those relating to refund, exemption witt atso appty to Education Cess and

SHE Cess. Thus, it is clear that exemption provisions of Notification No.

39/2001-CE dated 31.7.2001 is also appticabte to Education Cess and SHE

Cess. The impugned order rejecting re-credit of Education Cess and SHE

cess is not [ega[ and sustainabte and tiabte to be set aside and retied

upon case [aws of Bharat Box Factory Ltd - 2oo7(214) ELT 534 (Tri. Dethi)

\
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and Sun Pharmaceuticats Ltd - 2007 (207) ELT 673.

5. The Appeats were transferred to caltbook in view of pendency of

appeals fited by the Department against the orders of Hon'ble High Court

of Gujarat in the case of VVF Ltd & others in simitar matters before the

Hon'bte Supreme Court. The said appeats were retrieved from caltbook in

view of the judgement dated 22.4.2020 passed by the Hon'ble Supreme

Court and have been taken up for disposat.

5.2 lfind that the Appettant had fited totat 19 appeats against impugned Re-

credit Order No. 58 to 7617010-11 dated 6.5.2010. Out of these 19 appeals, 14

appeals were decided by the then Commissioner (Appeats), Rajkot vide Order-

in-Appeat No. KCH-EXCUS-000-APP'092'105'201 8-1 9 dated 3.8.201 8, however,

five appeats bearing No. Y21424,426-428,4341RAJ/2010 remained to be

decided. These five appeats are now decided vide this order.

6, I have carefutty gone through the facts of the case, impugned order and

subm.issions made by the appettant in appea[ memoranda. The issues to be

decided in the present appeats is whether,

(i) the Appettant is etigibte for refund of Centrat Excise duty at fu[[

rate of duty or at the rates prescribed vide Notification No. 16/2008-CE

dated27.03.2008andNotificationNo.33/2008-CEdatedl0'06'2008?

(ii) The appetl.ant is etigibte for refund of Education Cess

Secondary & Higher Education Cess under the provisions of

Notification No. 39/2001-CE dated 31 '07'2001 , as amended?

and

the

7. On perusat of the records, I find that the Appettant was avaiting the

benefitofareabasedExemptionNotificationNo.3gl2001.CEdated31.7.2001,

as amended. As per scheme of the said Notification' exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No' 16/2008'CE dated 27.03.2008 and Notification

No.,
! .,", ,.'

3/Z-0.0Q:c E dated 10.06.2008 prevatent at the retevant time' l:find that

I:, I I

I4i/ I tE

5.1 Hearing in the matter was scheduted in virtual mode on 13.4.7021,

18.5.7021 and75.5.2021 and communicated to the Appetlant by Speed Post at

the address mentioned in appeal memorandum. However, no consent was

received from the Appettant nor any request for adjournment was received. l,

therefore, take up the appeats for decision on merits on the basis of availabte

records and grounds raised in Appea[ Memorandum.

b
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the Appetlant had opted for avaiting the facitity of re-credit, in terms of para

2C(a) of the said notification. The appettant had fited re-credit applications for

the months of November, 2008, January, 2009 to March, 2009 and November,

2009 for re-credit of Central Excise Duty, Education Cess and Secondary and

Higher Education Cess paid from PLA on clearance of finished goods

manufactured by them. The sanctioning authority, after determination,

partiatly restricted the re-credit amount and ordered for its recovery vide the

impugned order on various counts mentioned in the impugned order.

7.1 The Appetlant has contended that the Hon'bte Gujarat High Court vide

Order dated 18.3.2010 in SCA No. 629912008 fited by M/s SAL Steel Ltd has

ruted out the amendment made in Notification No. 39/2001-CE dated 31.7.2001

vide Notification No. 16l2008-CE dated 27.3.2008, by which the refund was

restricted to the extent of value addition, as bad in taw. Hence, the Appettant

is etigibte for re-credit of futt amount of duty which they had paid in PLA. The

impugned order partiatty rejecting the refund amount is not [ega[ and

sustainabte.

g activities. Therefore, it cannot be said that subsequent
ufacturinman

Page No. 6 of 1O

8. I find that Notification No. 39/2001-CE dated 31.7.2001 was amended

vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which attered the method of catcutation of

refund by taking into consideration the duty payable on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 15/o to 75% depending upon the commodity. Thus, a manufacturer

was etigibte for refund of central Excise duty onty at the rates prescribed in the

said notifications. I find that the Hon'bte Gujarat High Court in the case of sAL

Steet Ltd & Others- 70't0 (260) E.L.T. 185 (Guj.), hetd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'bte Gujarat High court has been reversed by the

Hon'ble supreme court of lndia in the case of Union of lndia Vs. wF Ltd &.

others as reported in2020 (372) E.1.T.495 (s.c.). The Hon'bte Apex court has

in this case hetd as under:

"14.3 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the refund of the excise duty. However, it is clarified by the subsequent

notifications that the refund of the excise duty shall be on the actuar excise

duty paid on actuar varue addition made by the manufacturers undertaking



7

Appoat No: V2l 424.426424 434 I RAJl2Ol a

notif,tcations/industrial policies are hit by the doctrine of promissory estoppel.

The respective High Courts have committed grave eror in holding that the

subsequent notifications/industrial policies impugned before the respective

High Courts were hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/industrial policies which were

impugned before the respective High Court can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

otherwise the object and purpose and the intention of the Govemment to

provide excise duty exemption only in respect of genuine manufacturing

activities carried out in the concemed areas shall be frustrated. As the

subsequent notifications/industrial policies are "to explain" the earlier

notifications/industrial policies, it would be without object unless construed

retrospectively. The subsequent notifications impugned before the respective

High Courts as such provide the manner and method of calculating the amount

of refund of excise duty paid on actual manufacturing of goods. The

notifications impugned before the respective High Courts can be said to be

providing mode on determination of the refund of excise duty to achieve the

object and purpose of providing incentive/exemption. As observed

hereinabove, they do not take away any vested right conferred under the earlier

notifications. The subsequent notiflcations therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

manufacturing of goods and not on the duty paid on the goods manufactured

only on paper and without undertaking any manufacturing activities of such

goods.

15. In view of the above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clarificatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

persons to make investment on establishing the new undertakings and they do

not take away any vested rights conferred under the earlier

notifications/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be inational and/or arbitrary'

Under the circumstances, the respective High Courts have committed a

quashing and setting aside the subsequent notifications/industrial

16
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policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not retroactive. Consequently, all these appeals are ALLOWED. The

impugned Judgments and Orders passed by the respective High Couds, which

are impugned in the present appeals, quashing and setting aside the subsequent

notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

8.1 By respectfutly foltowing the above judgement passed by the Hon'bte

Supreme Court in the case of Union of lndia Vs WF Ltd & others, I hotd that the

Appettant is etigibte for refund of duty onty at the rates prescribed under

Notification No. 16/2008-CE dated 77.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 and fottowing the terms prescribed therein. l, therefore,

uphold the impugned order to that extent.

9. As regards the second issue, I find that the sanctioning authority had

sanctioned refund of Centrat Excise duty under Notification No. 3917001-CE

dated 31.7.2001 , as amended, but had not sanctioned refund of Education Cess

and Secondary & Higher Education Cess on the ground that exemption under

the said notification was avaitabte onty to Central Excise Duty and the said

notification did not cover Education Cess and Secondary &. Higher Education

Cess and hence, the appetlant was not entitted for re-credit of Education Cess

and S.H.E Cess. On the other hand, the Appettant has pleaded that as per

Section 93(3) of the Finance Act, 2004 and Section 138 of the Finance Act,

2007, att provisions of Central Excise Act, inctuding those retating to refund,

exemption wi[[ also appty to Education Cess and SHE Cess; that the impugned

order rejecting re-credit of Education Cess and SHE Cess is not tegat and

sustainabte and liabte to be set aside.

8

I \
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9.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'bte Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notif,rcation dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5A of the Act of 1944, conceming

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

il
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2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of2004 and 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 91 of the Act of 2004

aad Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in futa Textiles

Private Limited (supra). "

9.2 ln view of the above, I hotd that the appettant is not etigible for refund

of Education Cess and Secondary & Higher Education Cess. l, uphotd the

impugned order to that extent.

10. ln view of above, I uphotd the impugned order and reject the appeals'

11.

11.

erffffi-fi-dt HRr t$ff qt 3rffi+lfrqzRTsqtt'a-t+t ftqrwmrt I

The appeats fited by the Appel'tant are disposed off as above'

(AKHILESH KUMAR)

Commissioner (APPeats)

Attested

F-\n, \Du "

(V.T.SHAH)

rintendent(APUS pe peats)

9r
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R.P.A.D.

To,
M/s Anchor Electricals Pvt Ltd
Survey No. 234-236,
Viltage Lakhond,
Bhuj- Bhachau Road,

Tatuka Bhuj,
District - Kutch.
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