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Eq qfterta{fftt tqftfr#qftffifu<r{r+qs.rrd cIffi z crft+'q h qcrr 3{dF ar+{ 6' q{fl ell
liny peison dggrieved by this Order-in-Appeal roay fle an appeal to the appropnate authonty lr) the lollowmg

ffqr rr.a . ir*q rsra lr.+ lri +{16"{ Brffrq qrqrft-fi"T s cft 3ffl{.Hrq rsrE rr+ qfuftTq , 1944 ff tIr.I 35B +
ii?.ln'G fin 3ifuftqq, isqq ffuEreo h da{-+ ffiGrr wr{ffqr qtfi t tz -

AoDeal to Customs. Excise & Service Tax Appetlale Tribunal under SectioD 35B of CEA, 1944 / Under Se(tron
86'ofthe Finance Act, 1994 an appeal lies16:-
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\T i t{lqi{ 3r{ff{ qlqrB-{i{'r fr Be'lq ft6, a-€ <i6 n 2,

qrr" 6. Trc, Tg fd- . 6T +T qFlT qnFq t/
The sDecial bench of Customs. Excise & Service Tax Appellate Tribunal of West Block No. 2' R.K PUIaJD, New
Delhi'rn all matters relatrng to classi.ficauon and valuatt*on.

r,r+6 cfri+{ Ita1 d {f,rq.rq 3{ftii } 3r{r{r !r,{ Tff {fi fffl rfq,iitq lr.-[rd-rF6_qd t+r+' sTffiTq qr{Iiu6{'I tft+.iff
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qffrs arrfi)rror * {Eer sfta s-{ d 6G 6 ftr' iffiq rffrE {16 1af1q1M, 2001. +ft{q 6;r jiT{h Fliit? ftq
di qi-; iA-i+} +r( siffii t E:i ffir -rr+r qrft rrc{'* 6c + 4c ('{ vfi+qnT, TEr rrrE {E6$i qirr- ,qrn +t qiir 3itr
qrrr{r rrfi yCfir. tcq 5 {rs qT Tq+ s'c,s {rq Fcq-cr 50 llq 55q 11' a-fir 5-0 A€,$q q .,Ilir6 

ts ;r ,FceT;- I '0*11-

*,a+$?.#,#+ffi s,*99{**TtrHffie flgJffighwffi+Hffi #ffi
riifta srw +r qrr<nq. i'+ fi fi ,rer i fr{r qrl?q ii-6i ritittrn i{qHfq ;qr(Itifr.q +t ,n6: lEzrn E I Errr{ 3iideT i € -{ri7 , ;E

ftq nr+i-c-{ t TrFT 5oou - "q\ 
qr ftulE< {-i ri qrr{r frfl tz

The aoDesl ro rhe ADDeUare Tribunal shall be EIed in quadruplicate i4 form EA-3 / as prescribed under Rqle 6
6i"cE[&]t- b"rc-iii' lni'p?-dtl iiul;s:26dfaft-s}-a[ uE-acco'mpanied asainlt -o-qe wliich at least should be
;;.;;;-";.4" -5'''"a -'f;ii'--dr---Rs. --1:o00/r- -Ra.s000l-. R4.10,000/- where arnounr - of
duwddmand / inteiest / Denaltv/ refund is upto 5 l-ac.', 5 l,ac to 50 I-ac and above 5q l:ac respeqhvqly Ur the l9rE
of c"rossed bdnk dra-ft'iI favoirr of Asst. Risjsuar ofbranch ol any noE$ateO puDllc seclqr paik-qt tle plac!
where rhe bench oI ajlv nominated Dublic Sector banl< ol the Dlacd where the bench oI the l nbunal ls sltuated.
Applliation maat foi grant of stay ShaI be acco@panied by d fee ofRs. 500/ .

rffrq qr{rfuf.qr * IIcn xfr{ G.t qfuF-{c- l9gq6l enn ae rrr + dr,h i-+r+r lM. rsse.6h{cgrrr 6Tfi
Fuifta q'r+ s t -sit qn cft-dt t ff Tr qffi lri rsi qnr fts j{rarr 6 f+€d r{+c ft 'rff n. Tqff cfr:n r i nqr +t rr<{ q
(16 vft ncrFn ffi qGqr :rtr rc{'t 6ci 6cC+vfr+m+. r6r.iapz & ctrr ,qrn+ctrxt Trnar rr{r {qr{I.Eqq 5
arcr rrr 3lr{l rFrr 5;rrcrFqEqr 50 ;rrGr ErR' trs qrro 50 qre tq[ € qTurF ts 3T frrlel: 1.000/- trrq. 5.000/- nq:r 3IwrT

ro,ooor - -qq- t fts-tftt act ltF € Tft ri{{ +-rL furil sF6 6I {Jr{r{, c-ifu{ tfi'+rq gr{res,rr' 6r sIFer + qiT{+
{trtrert + {r{ 4 lrhdi rtr m{tiirF er{ 6 as ar(r qrti talFF-d d sFE r(r FFn nInT qlrgq r qstuiT srE fl wr rl. +F +t Tq
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kl srl66qq.199a6 trr.I 86 6r rq. sr.r,ri rz (s r..Ar 4 f,r.in ?ri &.r& sfF, +{rf, lMI, 1994,6fi{c a(2)
rr4 9 (2Al6 +rd Fiuitad qy{ S T.-7 ii qft Tr qhft rri'T{{, qrrr 3{r{fr. {dJq -r;qrE er6 3nrfl 3{r{fr trrftqr, Hrq rgrs ef-T

ar.r qrtri r?rr fi yffi q+c at rs{i h !r+ cF rrirfta ir{r qrFdql 3{t ?rrrr+ (fi rtrrr+ 'rd+ 
strr+r .:,r.{fi, i*q ri+r.

rr+z t<rfl. qir q{-frc {rfifurrur + 3nn{i 
""i 

r'q +r ffiq it ar,i qri,r fi cFT fr qlrr t Ffl drft BFfI r /
fhe aooeat irnder sub section {21 and l2A) ol l}re se(troD 8b the Finance Act 1994, shall be Eled in For ST.7 as
oresciibed under Rule 9 l2l &9{ZAl of &e Servi.e Tax Rules, 1994 and shall be acaompafted by a copy of order
bf Commissioner Central Eicise or Commissioner, Central Excrse (Appeals) (one of which shall be a ceriified copy)
and coDv of the order Dassed bv the Commissioncr aLlthorizinq lhe Assistanl Comrrlissroner or Deputy
Comrniiiioner of Central Exclse/ Service Tax lo [de the appea] befori Ore Appeltate Tribunal.

{rfi rrq. {Aq rcra r5q q-{ +{.r' r#rq Trfurrur iir+.) fich}S=ii+qrr++qdrqr{rdst63rftft{qr944 & ?rr.I

35qs} Hd. i+r fffrc !r&ft+q. rssa fftrRr8l 4 inh t+rw d rfi qrq ff.rg i, <-q 3ns;t * cFr rtrrq yrfu+,lr d
3nTFt rF{iI rrrFl TitIT< {EF/(FIT.F( qT{ $ r0 grleFr r I J L , . T{ Tfiq rrE {qFIT lrHri-d ts. qT tqF.rr. Tq +,Tq Eqr+r r{{rr<n E, 6I
qrrrn Rqr rrq. esfi h gq urrr 

'+ 
daria lm ft qra Erfr 3rqE{ e-q ,rfd <q ril.: 

"cc h 3[ftfi q 
dTr

++a riTr{-rfq q?i +{rfr 6 ,rfr+d "qiT Bq 'ro 
,I,6" t fts ryft-{ t

lil Er'I r 1 BT 6 xiFliT 7frc
iii) im+e ;rm 6r fi m.rr+.rFrl
i.ijf +raz,re.r lM+F-l.c 6 + ai<ila }c -6q
- Esrt T6 ft {s uRr + yrqamffic (d" 2) 3{ft}ft{q 201{ h 3{ri\F t T4 Fffi 3T+{ic vrffi h qqtl ffit
pr.ra 4-fi r,ri rt{n qi {r{ =rfi dtrlrz

For an aDDeal ro be filed beford the CES'[AT. under Section 35F of t}le Cenral Excise Act. 1944 wtDch rs also
made apirlicable lo Service Tax under Sectiori 83 of the Finance Act, | 994, an appeal aEainst this order shall he
before th'e Tribunal on payrnent of I oolo of the duty demanded where duty or duti and denatty are in dispute, or
penalB, where penalty'alone is in dispute. protrded the arnount of pre: deposit' payatile would be subject to a
ceiling of Rs. 10 Crores,

Under Cenua.l Exclse and Service Tax. "Duw Demanded' shall include :

ljl aEount delermined under Sectiori I I D;
(ii) amount ofeFoneous Cenvat Credit laken;
liiil amount Davable under Rule 6 of the Cenvat Credit Rules

' proviileil fu rther that thd provisions of this Section sha.ll nol aDDlv to the stav application and appeals
pendinj before any appellate au*rbriry prior to the corDrnencement oft6i' Finance lNo:21 A'ct, 2014.

qrad{r{dRffis{ETqr+<n:
Revtston aDD_lication to Government of India:
sq rreeT 6I,i+trrqqrft-6r ffifua qrr+ t.'+fm sffrq rrq 3rifft{c- 1994 ff urfl rrEE6cqcq\id6+i i ffi( qft{.
sr'1 q=nrr, "r+rrqsr 3fi+fi ff,G-{ !?r{q, 'rfq GrFr; qhir cFfi, ;ir+< f,rq wrq, Irq-d qrf , {6 ftd. I I ooo I , +f frqi

A revisiori dpplication lies lo *le Under Secrelarv, ro the Government of tndja, Revlsion AppLcauon Urut, Ministry
of Fmance.'DeDartment of Revenue. 4th Flooi- Jeevan Deeo Bu dins. Paihament Street. New Delhi l1000I
uhitei3ii'tion3s-eE oii*ra ibA-i9-44 ti iisp?? bi*ilouoiirig;;se. s8i,emad-biiilst 

-pi6visd tit s-u-b-aeaxo;l ij
of Section 35R ibid:

qftqrqaEififfisrn+qrsit-TsiTfsr{Frfiqr{qilHr6r{qTitri31-trrglcR"rc.n+<t(r4Trffirqqrcqmfift-(
ffiq6!3rrI6qEri5<n'59-vrd'+++nz,lrFfr$=rrrElarqsr,.rrEqrt+eEq?q*et'n,fu4trrrerqflfrff
qqr. rIE { qr;I + TFfrr{ fi qFr4 dtl
ln CaSe of anv lois of goods. whgre the loss occurs m trafrs( from a fac-torr|/ lo a txarehouse qr to another laclory
or from one -warehouse lo another during the course of processing of ti"e goods m a warehouse or rn storage
whether in a factory or in a warehouse

T-ri + {rf,. ffi p lr ert5t ffir +. 1lert + Bfuut r5++}rrrw rft,rt +.dru T.qtz T-6+ gz {ft{d) + rmi i,
fi srr-{ + artr, rfifl 7rg ql g-{ {t rlqFr 6l rI4T Et /
In case of rebate olauN of excise on gootls exooned lo anv country or lerritorv outside tndia of on exc,sable
,Dalena.l used in the mairufacture of thE goods '.i,hich are ex6oned to-any countii or temtory outside India.

qft v4-1q s14 51 q,1614 f+r] km qrr+ + srfl. tcr{ qr f.rl d qr{ Mr fu{r r[{r lt /
In case ofgoods_exported outside Indra erport ro Nepa-I or BhuLan, withou t paymenl of dury.

qfrka rqrd 6 T"rr{{ or-+ + qrr{r{ 6 ftq ril s{E;F+c Eq arF}ftrq a?i iq-s fiRq y|Eurit + r*r qrq ff.rl I at{ tt qrE{T

i qrT+ ,3rft-rr * rm"flq 3rfuf+{q (.r.2),IE98#ur{ 10q + ara qfi ff rr€ arPt-e q{fl ffift q{ tI drE } crfta
FfiI TTq tsIl
Cridil of anv dutv allowed to be utilized lowards oavmenr of exclse durv on frnal Droducts under the Dro\,1slons
of this Acl dr the'Rules made there under such otdtr is passed bv the'Commissibner (Appeals) on oi aJter, the
date appoin ted under Sec. 109 of the Finance (No.2) Acl , 

'1998.

Tr(rm 3rr{ { {r n cfu yc? €@r EA-8 t. 
"iT 

6r-rdrq rsrrq or+ r r{rq, ftqrr{fi.zoor. + ftqc a s ft,i ftfrEEl.r{
qrt,I6 iiJqq B: r's'* rrir,ia ff -rrfi q&q r:rir+ jras-fi6qfurt arrcrr q qft{ qis,rftiryfu{"fl ff Tr+ qrftui'sFT

6.{.{rq rqrq t--q 3rfuFffq, iq44 ffrnr r5-Ee *16r ftrtF-a i-a ff rarqzfi q qrs r+."r,TR.6finfrdqr*lqrf,r
slltsr-1r /
The above aoolcation shall be made in duDlicale irl ForrD No. EA-8 as sDecfied under Rule. 9 of Central Excise
IAooealsl Rules. 200I within 3 montis from the date on wtlich the drder soueit to be aDoea]ed aeainst is
aoin-@uriicated and sha.[ be accomoarred bv two coDies each of Lhe OIO and OrdEr-ln-ADDeal'lt shoulil also be
accompanied bv a ( opy of TR-6 Challar eviden( ing dalTnenl o[ prescribed fee as prescrib6d under Section 35-EE
ofCEA, 1944, Inder'Ilalor Head olAccount.

cTtrersr qrE.fi + {Iq ffirfud funfu* crq ft 3rasfr 6l -rrfl qrEE 
r-ffi q+s -siq r.d Rrq -cir ur Tq+ {q Rri 6qt 2OOl- 6r \rrTrrr Ri{r qrq yt' qR dTs '6q \r+ Tnq sqt t rq?r tltr rqt

1 ooo - ,i +T EIrdT{ hqr qrqr
The revision-aDDlication Sha.ll be accompanied bv a fee o[ Rs. 200/- where t}Ie amount involved in RuDees One
Lac or less antl Rs. I 000 / . where the adounl inrolved is more thah Rupees One Lac.

qr< ss rn?rr i rs {q xr?eir 6r ssra{r i dr Ear{ q{ 3{rqer + rqE {rq 6r qrrdr+ :rri$ arr iT fuqr 
.nr{r qrffir Es dq + fr EE

fi ff ftsr sfr6r{} {s-{ hftq ryrpqft x$=fIq'}i{rft-drq qi tS jrfrq {r +fi-q {arr + t.+ qn-c< ft-cr rrdl i r / In c.ase-.i,t
the order covers variousnuEibers of order- in Orieinal. fee for each O.LO. should be Daid in the aJoresaid mennei.
not wrthstandmp the fact that the one aooeal to the ADDeIIant Tnbunal or the one arioLcation to the Central Covt.
As l}re case may_be, rs filled to avoid sch"ptona work ifexcismg Rs. I lal$ fee of Rsi. lOO/. for each.

r+rcQffi <rr5ar e1Fl qERcq, rg:s, * 3rfi*-l + 3r{q[r {{ 3{Asr f,?i Ffirn 3fltcr ff eft r( Butftd 6.50 -ct6r qr{rdq
erq taFF-E fi Et{T frBqr /
One coov of aipolication or O.I.O. as the case mav be. and the order of the adiudicatins authoritv shall bear a
( ourl fid slamii of Rs.6.50 as prescribed under Schedule-l m lerms of the Court Fee Acr;1975, as lmended.

{rqr srq, :F*q rirr< {tEfi rEi +{Fr grffita qrqrft-r'',r rar',i Rfu, lM, 1982 i EFt{ q?i 3rq +{FtF qrq"ii fi
qfiqf( 4FA qrq ft{tii # 3i-r fr sqn 3{r6fi-d ffifl Trdr I
Attention is also invited to the rules covenrlq tiese_ aid other related matters contained in the Custorrs, Excise
and Sewice Appellate Tribunal (Procedure) Rules, 1982.

rg xffim ffi S q{t{. qrfu{ fr{i t ftft-d qrrfi, frqd 3i={ T+ffiq crftrrn } ftq, sIffi ffiq t{srrc
w*w.cbec-eov-in sl ttl tr+? i r /
For the ela5orate, deraled_drd Iatest pr_ovisjons relating to f,ling of appeal lo t}re higher appellale authonry, the
aDpellant may reler to the Uepartmenlal weosrle www.cDec.gov.Ln
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Appeat No: V2 / 29 / GDM / 2020

M/s Gujarat State Etectricity Corporation, District: Kulch {hereinafter

referred to os 'Appetlant') has fited Appeat No. Y2/29/GDM/2020 against Order-

in-Origina[ No. 1/Asst. Commr./2020 dated 8.5.2020 (hereinofter referred to as

'impugned order') passed by the Assistant Commissioner, CGST Division, Bhuj

(hereinafter referred to as 'adjudicating authority').

2. The facts of the case, in brief, which are relevant for the purpose of the

present proceedings, are that the Appettant was engaged in generation of

etectricity and was registered with Service Tax department. lnvestigation carried

out by the Officers of Directorate General of Goods and Service Tax lnteltigence

(DGGSTI) reveated that whenever there was detay in suppty of materiats/ services

by their suppliers/contractors, certain amount was deducted by the appettant

from the payment toward 'penatties' as per terms and conditions of

agreement/ contract. lt was further observed that the Appellant had booked such

'penatties' under the head 'Other income' in their annua[ financial records. lt

was found by the officers of DGGSTI that the Appettant had recovered Rs.

1,81,29,660/- during the period from October, 2013 to June, 2017. lt appeared

to the investigating officers that said penatty was collected by the Appeltant for

toterating the act of their suppliers/ contractors in terms of agreement/contract

and such penatty was consideration for providing 'Dectared Service' under

Section 66(e) of the Finance Act, 1994 (hereinafter referred to as 'Act') and the

Appettant was liabte to pay service tax on such penalty amount.

2.1 Show Cause Notice No. DGGllSZUl36-2212019-20 dated 16.4.2019 was

issued to the Appettant, inter alio, catting them to show cause as to why service

tax amount of Rs. 24,75,197l- shoutd not be demanded and recovered under

proviso to Section 73(1) of the Act, along with interest, under Section 75 of the

Act and proposing imposition of penatty under Sections 76, 77 and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who, inter alia, confirmed demand of service

tax of Rs.24,25,197/- under proviso to Section 73(1) of the Act, atong with

interest, under Section 75 of the Act and imposed penatty of Rs.24,25,197/-

under Section 78 and Rs. 5,000/- under Section 77 of the Act.

3. Being aggrieved, the Appellant has fited the present appeal contending,

inter olio, as below: -

q

drift.,
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:: ORDER-IN-APPEAL::
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Appeat No: V2l29lGDM/2020

(i) That the impugned order is bad in law in as much as the same is

passed contrary to the facts of the case.

(ii) That the penalty coltected from the supptiers/ contractors by them

'is not covered under the definition of Declared Services. That to get

covered under dectared service defined under section 66E(e), it has to be

a standalone transaction. However, penalties are recovered by them from

supptiers/ contractors as per the terms of the performance contract and

are purely financial in nature. No separate contract as wetl as no varied

service has been provided by the setter with respect to such charges.

Since there is no service, appticabiLity of service tax is out of purview.

(iii) The appellant has not entered in to any specific contract to

toterate an act or situation. They had entered in to agreements onty for

performance. The ctause related to penatty/ tiquidated damages had been

incorporated onty for the purpose of ensuring the performance of the

contract. This cannot be considered as an agreement for non-performance

of the transaction.

(iv) The company is not allowing to reduce the cost of materiat/

service, in the invo'ice of the supplier/ contractor and the supptier/

contractor is charging futl rate / contracted rate i.e. basic vatue ptus

excise duty ptus VAT / CST etc. Hence, the transaction .ratue for the

company is onty agreed / contracted vatue and not the reduced value.

(v) Further, deduction of penatty is not a separate transaction but it's

a kind of original transaction since excise/ service tax has been paid in

toto on original transaction then levying tax once again would amount to

doub[e taxation.

(vi) That for invoking extended period of limitation & imposition of

penatty E is submitted that the issue invotved is that of substantial

interpretation of the statutory provisions Every non-payment/non-levy of

tax doesn't attract extended period & penatty - There must be some

positive action which betrays a negative intention of wilful default - For

operation of extended period of timitation intention to deliberatety

defautt is a mandatory prerequisite and inadvertent non-payment doesn't

attract extended period of [imitation.

4
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Appeat No: V7/29 /GoM/2020

4.1 ln written submission dated 12.2.2021 , the Appettant, inter alia,

contended that,

(i) They paid Central Excise duty / VAT on the penatty amount

recovered. This penatty has been emerged from the transaction pertaining

to suppty on which Excise/ VAT had atready been charged by the supptier.

They are not attowing to reduce the cost of material/ service, in the

invoice of the supptier/ contractor and the supptier/ contractor is

charging futl rate / contracted rate i.e. basic vatue ptus excise duty ptus

VAT / CST etc. Hence, it is clear that the transaction vatue for the

company is onty agreed / contracted vatue and not the reduced vatue.

Hence, service tax is not applicabte where service tax is applicabte.

(ii) That there is no specific agreement to toterate an act or situation.

They had not entered into any agreement with the contractor agreeing to

an obligation to toterate the delay in the performance of the contract on

the part of the contractor. They had entered in to agreements onty for

the performance of the said agreements. Merety inclusion of penatty

ctause in the agreement cannot be considered as an agreement to

toterate the detay. The purpose of agreeing to payment of penalty/

tiquidated damages is to ensure performance. lt cannot be said to be a

consideration for toterating non-performance Payment of damages or the

forfeiture of deposit does not restitute the person to whom loss or

damage is caused. Penatty/ Liquidated damages are in nature of a

measure of damages to which parties agree, rather than a remedy. By

charging damages or forfeiture, one party does not accept or permit the

deviation of the other party. lt is an expression of displeasure. Liquidated

damages/ penatty cannot be said to be the desired income or resutt of the

contract. By no stretch of imagination can these pena[ charges, deducted

by the appeltant from the contractor's bitl on account of poor quatity of

work, detay in supply/ execution of work be termed as consideration.

ted damages are recovered for compensating the loss suffered by

\

da
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4. Personal hearing was conducted in virtual mode through video

conferencing on '11.2.2021. Ms. Neeta Ladha, C.A. appeared on behalf of the

Appettant. He reiterated the submission made in Appeat Memorandum. He

further stated that the parties in question were not attowed to deduct the VAT/

Central Excise duty and hence, appticabte tax was already paid on amount in

question. She stated that she woutd submit written submission as we[[ as case

[aws in support of her contentions based on which the case may be decided.

I
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the recipient. Hence, charging service tax on tiquidated damages/ penatty

once again woutd amount to doubte taxation and retied upon fotlowing

case [aws:

(a) South Eastern Coalfietds Ltd. - 2020-TIOL-1711-CESTAT-DEL
(b) MP Poorva Kshetra Vidyut Vitran Company Ltd - 2021-TIOL-105'

CESTAT-DEL.

5. I have carefulty gone through the facts of the case, the impugned order,

grounds of appeal in the appeal memorandum and orat as wetl as written

submissions made by the Appetlant. The issue to be decided in the present case

is whether the Appettant is [iabte to pay service tax on the incomes booked

under the heads 'Other Income' under Section 66E of the Act and whether the

Appetlant is liabte to penatty under Sections 77 and 78 of the Act or otherwise.

6. On going through the records, I find that the Appettant had booked

income under the head 'Other lncome', which was recovered from their

su pptiers/contractors whenever there was delay in supply of materiats/services

as per terms and conditions of agreement/contract. The adjudicating authority

hetd that said penatty was collected by the Appettant for tolerating the act of

their supptiers/contractors in terms of agreement/contract and such penalty was

consideration for providing 'Declared Service' under Section 66(e) of the Act and

the Appetlant was liabte to pay service tax on such penatty amount.

7. lt woutd be pertinent to examine the [ega[ provisions covering the issue

on hand, which are detaited betow.

7.1 The term "service" is defined under ctause (44) of Section 658 of the

Finance Act, 1994 as under:

"(44) 'service' means any activity carried out by a person for another for

consideration and includes a declared service."

7.2 lfind that 'Dectared Service' has been defined under Section 66E of the

Act. The ctause (e) thereof, which is retevant in the present case, reads as

under:

"SECTION 66E. Declared services. - The following shall constitute declared
services, namely :-
(a) .. . ...

(e) Agreeing to the obligation to refrain from an act, or to tolerate an act or a

situation, or to do an act."

a?5..

i:

nlq

t':!
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7.3 Further, to satisfy the definition of service defined in Section 65Bga) of

the Act ibid, the activity shoutd be carried out by a person for another for a

consideration. Though the term'consideration'has not been specificatty defined

under the Act but Exptanation (a) to Section 67 of the Act provides that

"consideration" includes any amount that is payab[e for the taxable services

provided or to be provided.

(Emphasis supptied)

8.1 From the above [ega[ provision, it is ampty ctear that what is provided

therein is the entittement of a compensation to the party who was prevented

from performing the contract for any loss which he may sustain as a

consequence of the non-performance of the contract. Merely because there is a

mutual consent on the amount of compensation receivable in the event of a

breach of promise/agreement, the compensation does not take the color of

consideration as hetd by the adjudicating authority. What is to be understood is

the fine distinction between the terms "consideration" and "compensation,,. As

per the lndian Contracl Act, 1872 consideration means a promise made by the

promisee in reciprocation. Whereas the compensation is something which is

sufferer on account of breach of the contract/ promises by the

Page7ofl1

8. On examining the present case in backdrop of the above tegal provisions, I

find that the first point to be decided in the instant case is as to whether the

amount deducted by the Appettant from the payment made to the supptiers for

detay in suppty of materiats/ services woutd amount to a consideration as

envisaged in the service tax taw or not and then onty the question of taxabitity

arises in the matter. The adjudicating authority has observed that the said

amount is nothing but a consideration for tolerating an act of delay in suppty of

materiats/ services by their contractors. lt is undisputed that there was an

agreement between the appeltant and their contractors, as per which, the

contractors were [iabte to penalty in the event of detay in suppty of materials /

services. Thus, both parties had agreed for compensation in the event of breach

of contract in terms of Section 53 of the lndian Contract Act. The retevant

Section 53 of the lndian Contract Act reads as under:

"When a contract contains reciprocal promises and one party to the contract

prevents the other from performing his promise, the contract becomes

voidable at the option of the party so prevented; and he is entitled to

compensation from the other party for any loss which he may sustain in

consequence of the non-Derformance of the contract."

J"
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other party. Needtess to mention that the consideration invotves desire of the

promisor whereas compensation invotves breach. lt is not disputed that

definition of the term 'seryice" as given in Section 658(44) of the Act envisages

"consideration" and not "compensation". lt is not the case of the Department

in the present case that the amount agreed to pay to the appellant is not in the

nature of a compensation. When that being so, such a transaction is ctearly in

the nature as envisaged in Section 53 of the lndian Contract Act, 1872 and hence

the amount so retained by the Appettant woutd definitety amount to a

compensation. Mere receipt of money which is in the nature of a compensation

cannot be treated as consideration for any activity.

8.2 An agreement has to be read as a whole so as to gather the intention of

the parties. The intention of the appeltant and their contractors was for suppty

of materials / service. The consideration contemptated under the agreements

would have been for suppty of such materials/ services. The intention of the

part'ies certainty woutd not for flouting the terms of the agreement so that the

penal ctauses get attracted. The penal ctauses are in the nature of providing a

safeguard to the commercial interest of the appe[tant and it cannot, by any

stretch of imagination, be said that recovering any sum by invoking the penatty

ctauses is the reason behind the execution of the contract for an agreed

consideration. lt cannot be the intentron of the appettant tb impose any penatty

upon the other party nor woutd it be the intention of the other party to get

penatized.

8.3 ln view thereof, I am of the considered view that the amount deducted by

the Appettant, in the form of penatty, from the payment made to their suppliers

for breach of contract was in the nature of a compensation as envisaged in

Section 53 of the lndian Contract Act, 1872 and such penalty does not per se

amount to a consideration and consequentty such transaction does not per se

constitute any service or 'Dectared Service' as envisaged under Section 658(44)

and Section 66E(e) of the Act, respectively. When there is no consideration,

there is no element of service as defined under the Act and consequently there

cannot be any question of levying service tax in the matter.

9. I rety on the Order passed by the Hon'bte CESTAT, New Dethi in the case

of South Eastern Coatfietds Ltd Vs CCE, Raipur reported as 2020-TIOL-1711-

CESTAT-DEL, wherein it has been hetd that,

.i'

.Ji

*
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"24. Mrat follows from the aforesaid decisions of the Suprerne Court in
Bhayana Builders and Intercontinental Consultants, and the decision of the

Larger Bench ofthe Tribunal in Bhayana Builders is that "consideration" must

flow from the service recipient to the service provider and should accrue to the

benefit of the service provider and that thc amount charged has necessarily to

be a consideration for the taxable service provided turder the Finance Act. Ar.ry

amount charged which has no nexus lvith the taxable service and is not a

consideration for the service provided does not become parl ofthe value which

is taxable. It should also be remembered that there is marked distinction

between "conditions to a contract" and "considerations for the contract". A
service recipient may be required to fulfil certain conditions contained in the

contract but that would not necessarily mean that this value would fbrm part of
the valne oftaxable seruices that are provided.

25. It is in the light of what has been stated above that the provisions of
section 66E(e) have to be aualyzed. Section 658(44) defines service to mean

any activity carried out by a person for another for consideration and includes a

declared service. One of the declared services contemplated Lrnder section 66E

is a service contemplated under clause (e) which service is agreeing to the

obligation to refiain from an act, or to tolerate an act or a situation. or to do an

act. There has, therefore, to be a flow of consideration from one person to

another when one person agrees to the obligation to refrain from an act, or to

tolerate al act. or a situation, or to do an act. In other words, the agreement

should not only specify the activity to be carried out by a person for another

person but should specifr the:

(i) consideration for agreeing to the obligation to refiain from an acU or
(ii) consideration for agreeing to tolerate an act or a situation; or

1iii.1 consideration to do an act.

26. Thus, a service conceived in an agreement where one person, for a

consideration, agrees to an obligation to refrain from an act, would be a

'declared service'under section 66E(e) read with section 658 (44) and would

be taxable under section 68 at the rate specified in section 668. Likewise, there

can be services conceived in agreements in relation to the other two activities

referred to in section 66E(e).

27. lt is trite that an agreement has to be read as a whole so as to gather the

intention of the pafties. The intention of the appellant and the parties was for
sLrpply of coal; for supply of goods; and lbr availing various types of services.

The consideration contemplated under the agreements was for such supply of
coal, materials or for availing various types of seryices. The intention of the

parties certainly was not for flouting the tenns of the agreement so that the

penal clauses get attracted. The penal clauses are in the nature of providing a

safeguard to the commercial interest of the appellant and it cannot, by any

stretch of imagination, be said that recovering any sum by invoking the penalty

clauses is the reason behind the execution of the contract for an agreed

consideration. It is not the intention of the appellant to impose any penalty

upon the other party nor is it the intention of the other party to get penalized.-.

\
28. It also needs to be noted that section 658(44) defines "service" to mean

arry activity can'ied out by a person for another for consideration. Explanation

(a) to section 67 provides that "consideration" inclrtdes any amount that is
payable for the taxable serwices provided or to be provided. The recovery of

uidated damages/penalty from other pafiy cannot be said to be towards any
, ..: 

,
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service per se, since neither the appellanl is carrying on any activity to receive

compensation nor can there be any intenlion of the other party to breach or

violate thc contract and sufllr a loss. The purpose of imposing compensation

or penalty is to ensuro that the defaulting act is not undertaken or repeated and

the same cannot be said to be towards toleration of the defaulting party. The

expectation of the appellant is that the other parry complies with the tenns of
the contract and a penalty is imposed only ifthere is non-compliance.

29. The situation would have been dif'lerent if the party purchasing coal had

an option to purchase coal liom'A'or from'B'and if in such a situation'A'and
'B' enter into an agreement that 'A' would not supply coal to the appellant

provided'B' paid some amount to it. then in such a case, it can be said that the

activity may result in a deemed service contemplated under section 668 (e).

30. The activities, therefbre, thal are contemplated under section 66E (e),

when one pafly agrees to refiain liom an act, or to tolerate an act or a situation.

or to do an act, are activities where the agreement specifically refers to such an

activity and there is a flow ofconsideration for this activity.

31. In this connection, it will be useful to refer to a decision of the Supreme

Conrt in Food Corporalion of lndia vs. Swana Commercial Co. and others
(2003) 8 SCC 636. The Supreme Court pointed out that if a party prornises to

abstain fiom doing something, it can be regarded as a consideration, but such

abstinence has to be specitically mentioned in the agreement. . . . . . . "

32. In thc present case, the agreements do not specify what precise obligation
has been cast upon the appellant 1o reliain from an act or tolerate an act or a
situation. It is no doubt tme that the contracts may provide for penal clauses for
breach of the terms of thc contract but, as noted above, there is a marked
distinction between 'conditions to a contract' and 'considerations for a contract'.

35. Reference can also be made to a decision of the Tribrural in Lemon Tree

Hotel. The issue that arose fbr consideration was whether forfeiture of the
arnount received by a hotel liom a customer on cancellation of the booking
would be leviable to service tari under section 66E(e). The Tribunal held that
the retention of the amount on cancellation would not attract service tax under
section 668 (e) ..."

43. It is, therefore, not possit.rle to sustain the view taken by the Principal
Commissioner that penaity amount. forf'eiture of eamest money deposit and

liquidated damages have been received by the appellant towards

"consideration" 1br "toleratiug an act" leviable to service tax under section

66E(e) of the Finance Act.

44. The impugned order dated December 18. 2018 passed by the
Commissioner, therefore, cannot be sustained and is set aside. The appeal is,

accordingly, allowed."

,E

E
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9.1 I atso rety on the Order passed by the Hon'ble CESTAT, New Delhi in the

case of MP Poorva Kshetra Vidyut Vitran Company Ltd reported as 2021-TIOL-

105-CESTAT-DEL.

10. ln view of the above, I hotd that the AppelLant is not liabte to pay service

tax on the income booked under the head 'Other lncome'. l, therefore, set aside

the confirmation of demand of Rs.24,25,197l-. Since, the demand is set aside,

recovery of interest and imposition of penatty of Rs. 24,25,197l- under Section

78 and penalty of Rs. 5,000/- under Section 77 are atso required to be set aside

and I order accordingty.

11. I set aside the impugned order and attow the appeat.

qfm6-df gRr cd of G qfid or Fq-cRr sqrtdd att t frq qrot B r12.

12. The appeat fiLed by the Appettant is disposed off as bove.

esh Kumar)
Commissioner (Appeats)

(V.T.SHAH)

Superintendent (Appeats)

To,

M/s Gujarat State Etectricity
Corporation,

Kutch Thermal Power Station,
Pandhro, SKV Nagar,
District Kutch.
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