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penalty, where penally alone is in dispute, provided tJre amount of pre:dePosii pavable woirld be subl?ct lo a
ieihnp-of Rs !t CroreS." Under Central Excise and Service Tax, "Duty Demanded' shall include:

lil amount delermined under Section J I D;
iiil emount of errcneous Cenvat Credit taken:
liil aaounl Davable under Rule 6 oflhe Cenvat Credit Rules

Droqdea funher that ttd provisioDs of this Section sha-tl not apply to the stay applicatron arld appeals
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Appeal No: V2l31 7/RAJ/2009,
7- 3,1 42-1 44,507 / RAJI 201 0

:: ORDER.IN-APPEAL::

M/s New Tech Forge & Foundry Ltd, District Kutch (hereinafter referred

to as "Appe[tant") had fited Appeat Nos. V2l317lRAJ/2009., V2/2-3,142-

144,507 lRN/2010 against Refund Orders, as per detaits given below

(hereinafter referred to as "impugned orders"), passed by the Deputy

Commissioner, erstwhite CentraI Excise Division, Gandhidham (hereinafter

referred to as "sanctioning authority"):

1.1 Since issues invotved in above mentioned appeats are common, I take up

a[[ appeats together for decision vide this common order.

Z. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisable goods falting under Chapter Nos. 72 and 73 of the

Central Excise Tariff Act, 1985 and was hotding Centra[ Excise Registration No.

AABCN5826BXMO01 . The Appettant was avaiting benefit of exemption under

Notification No. 39/2001-CE dated 31 .07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

,/

,4

manufacturer has to first utilize att Cenvat credit avaitable to them on the

day of month under consideration for payment of duty on goods cteared

ing such month and pay onty the batance amount in cash. The said

tification was subsequentty amended vide Notification No. 1612008'CE dated

27.O3.ZOOB and Notification No.33/2008-CE dated 10.06'2008, which attered

Appeat
Nos.

Refund

Order No.

& Date

Period Refund ctaim
amount
(in Rs. )

Refund

Sanctioned
(in Rs. )

Refund

rejected (in

Rs. )

1 7 l 4 5

317 t2009 176-179 /
2009-10 dtd
72.12.2009

Juty,2009 to
Oct,2009

1,35,95,827 1 ,08,93,491 77,07,336

z 2t2010 159-161t
2009-10 dtd
9.11 .7009

Aprit, 2009

to June,2009
1,04,98,349 89,93,293 15,05,056

3 3/2010 118-127 /
2009-10 dtd
24.8.2009

Feb,2008 to
March, 2009

11 ,65,64,571 9,29,01,262 2,36,63,759

4 147-143

/2010
23s-236/
2009-10 dtd
25.2.2010

Nov,2009 to
Dec, 2009

86,47,025t - 64,23,915 5,24,777

144t2010 766 t7009-
10 dtd
25.3.2010

January,
2010

50,52,498 41,00,929 9,51 ,569

6 507 /7010 49 t2010-11

dtd
26.5.2010

Feb,2010 41 ,87,287 76,87,028 15,00,259
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Appeal No: V2317lRA.,/2009,

7-1,1 42-1 44,507 / RAJ201 0

the method of catcutation of refund by taking into consideration the duty

payabte on vatue addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

7.1 The appettant had fited Refund applications for the period as mentioned

in cotumn No. 4 of Tabte above for refund of Central Excise Duty, Education

Cess and Secondary and Higher Education Cess paid from PLA as detaited in

cotumn No. 5 of Tabte above in terms of notification supra on clearance of

finished goods manufactured by them.

2.2 On scrutiny of refund apptications, it was observed by the sanctioning

authority that,

(i) the Appetlant was etigibte for exemption onty at the rates

prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and

Notification No. 33/2008-CE dated 10.06.2008 and the Appe[lant was not

entitled to refund of futl amount paid through PLA.

(ii) exemption under the said notification was avaitable only to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary & Higher Education Cess and hence, the appettant

was not entitled for refund of Education Cess and S.H.E. Cess.

(iii) the Appetlant is etigibte for refund @75% only on those goods

which were manufactured out of specified input i.e. lron Ore and the

Appettant is eligibte for refund @39% on those goods which were

manufactured out of non-specified input i.e. bought out Sponge lron in

terms of Notification No. 16l2008-CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008.

3. The sanctioning authority vide the impugned order sanctioned refund

amount as mentioned in column No. 6 of Tabte above and rejected remaining

claimed amount as mentioned in column No. 7 of Table above.

4, Being aggrieved, the appettant has preferred the present appeals, inter-

alia, on the grounds that,

(i) The adjudicating authority has erred in restricting the refund

claim on the ground as mentioned in the impugned order; that the

impugned order passed by the adjudicating authority is without foltowing

the principtes of natural justice and the same is therefore tiabte to be

set aside.

. . l-:.
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(ii) That the adjudicating authority has erred in restricting the refund

after considering the amendment to the Notification No. 39 lZOO1-CE

dated 31-7-2001, in as much as, the said amendments are bad in law and

is against the rights avaitabte to the appticant. The order passed by the

adjudicating authority is beyond jurisdiction avaitabte under the said

notification or the time limit avaitabte under the said notification and

therefore it is not sustainable.

(iii) That the adjudicating authority has atso erred in restricting the

refund by foltowing the amendment made in Notification No. 39/2001-CE

dated 31-7-2001 in as much as the said amendments are not appticabte

to their case being beyond the scope of promise given by the

Government at the time of extending the benefit to the unit situated in

a specified area and accordingty the refund amount cannot be restricted

as ordered by the adjudicating authority.

(iv) That the adjudicating authority has atso erred in restricting the

refund sotely retying on the report of the Range Superintendent and

observing in the order that since the product is not exctusively

manufactured out of Sponge lron manufactured in the factory, the credit

is restricted to 39%. The notification does not taid down the condition

that the said goods shatl be exctusivety manufactured out of Sponge lron

and therefore the refund restricted by the adjudicating authority on the

said ground is improper and unjustified and is liabte to be set aside.

5. The Appeats were transferred to cattbook in view of pendency of

appeals fited by the Department against the Orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd & others in similar matters before the

Hon'bte Supreme Court. The said appeals were retrieved from catlbook in

view of the judgement dated 22.4.2020 passed by the Hon'bte Supreme

Court and have been taken up for disposat.

5.1 Personal hearing in the matter was scheduled on 27.1 .2021 and

11.2.2021.1n repty, a tetter dated 9.2.2021 was received from Shri Rasikbhai

G. Patel informing that Apptication No. CP(IB) No. 21 /10/NCLT/AHM/2017 was

fited under Section '10 of the lnsotvency and Bankruptcy Code, 2016 before the

National Company Law Tribunal (NCLT), Ahmedabad for Corporate lnsolvency

Resotution Process in respect of M/s New Tech Forge and Foundry Ltd. He

further informed that NCLT vide Order dated 22.12.7017 has ordered for

.,<6
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liquidation of the company and accordingty the company is wind up. l,

therefore, proceed to decide the appeats on merits on the basis of availabte

records.

6. I have carefulty gone through the facts of the case, impugned orders and

submissions made by the appetlant in grounds of appeats. The issues to be

decided in the present appeals are whether,

(i) the Appettant is etigible for refund of Central Excise duty at futl

rate of duty or at the rates prescribed vide Notification No. 1612008'CE

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(ii) The appettant is etigible for refund @757. on goods which were

manufactured out of non- specified input i.e. bought out Sponge lron?

7. On perusal of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39i 2001-CE dated 31 .7.2001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed under said notification which was subsequentty modified vide

Notification No. 16l2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008. The appeltant had fited refund apptications for various

period for refund of Centra[ Excise Duty, Education Cess and Secondary and

Higher Education Cess paid from PLA on ctearance of finished goods

manufactured by them. The sanctioning authority after determination partiatty

rejected refund amount vide the impugned orders on various counts mentioned

in the impugned orders.

8.'1 . I find that Notification No. 39/2001 -CE dated 31 .7.2001 was amended

vide Notification No. 16l2008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which altered the method of calcutation of

refund by taking into consideration the duty payabte on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

Page No.6 of 11

8. The Appettant has made first contention that the adjudicating authority

has erred in restricting the refund by fottowing the amendment made in

Notification No. 39/2001-CE dated 31-7-2001 in as much as the said

amendments are not appticabte to their case being beyond the scope of

promise given by the Government at the time of extending the benefit to the

unit situated in a specified area and accordingty the said amendment is bad in

law and is against the rights avaitabte to them.
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"14.3 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the refund of the excise duty. However, it is clarified by the subsequent

notifications that the reflrnd of the excise duty shall be on the actual excise

duty paid on actual value addition made by the manufacturers undertaking

manufacturing activities. Therefore, it cannot be said that subsequent

notifications/industrial policies are hit by the doctrine of promissory estoppel.

The respective High Courts have committed gmve error in holding that the

subsequent notiflcations/industrial policies impugned before the respective

High Courts were hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/industrial policies which were

impugned before the respective High Court can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

otherwise the object and purpose and the intention of the Government to

provide excise duty exemption only in respect of genuine manufacturing

activities carried out in the concemed areas shall be frustrated. As the

subsequent notifications/industrial policies are "to explain" the earlier

notifications/industrial policies, it would be without object unless construed

retrospectively. The subsequent notifications impugned before the respective

High Courts as such provide the manner and method of calculating the amount

of refund of excise duty paid on actual manufacturing of goods. The

notifications impugned before the respective High Courts can be said to be

providing mode on determination of the refund of excise duty to achieve the

object and purpose of providing incentive/exemption. As observed

hereinabove, they do not take away any vested right conferred under the earlier

notifications. The subsequent notifications therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

!,t
A
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ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer

was etigible for refund of Central Excise duty only at the rates prescribed in the

said notifications. I find that the Hon'ble Gujarat High Court in the case of SAL

Steel Ltd & Others-2010 (260) E.L.T. 185 (Guj.), heLd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'bte Gujarat High Court has been reversed by the

Hon'bte Supreme Court of lndia vide judgement dated22.4.7020 passed in the

case of Union of lndia Vs. WF Ltd & Others as reported in 2020 (372) E.L.T. 495

(S.C.). The Hon'bte Apex Court has hetd as under:

D
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manufactudng of goods and not on the duty paid on the goods manufactured

only on paper and without undertaking any manufacturing activities of such

goods.

15. ln view of the above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clarificatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

persons to make investment on establishing the new undertakings and they do

not take away any vested rights confened under the earlier

notifrcations/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.

16. Under the circumstances, the respective High Courts have committed a

grave error in quashing and setting aside the subsequent notifications/industrial

policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not rehoactive. Consequently, all these appeals are ALLOIYED. The

impugned Judgments and Orders passed by the respective High Courts, which

are impugaed in the present appeals, quashing and setting aside the subsequent

notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

8.2 By respectfutty following the above judgement passed by the Hon'bte

Supreme Court in the case of Union of lndia Vs WF Ltd &, others, I hotd that the

Appettant is etigible for refund of duty onty at the rates prescribed under

Notification No. 16l2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 and fol[owing the terms prescribed therein. l, therefore,

uphotd the impugned order to that extent.

9. Now coming to second issue. I find that the Appettant manufactured

Sponge lron from lron Ore and captively used such Sponge lron for further

manufacture of lngots/Biltets. The Appettant had atso used bought out Sponge

lron for manufacture of lngots/Bittets. The Appettant had maintained separate

records of production and clearance of goods manufactured out of own Sponge

lron and bought out Sponge lron as narrated in the impugned order. The

adjudicating authority hetd that the Appettant was etigibte for refund @75% on

d,
(,
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I
goods which were manufactured out of specified inputs i.e. lron Ore and that

the Appellant was etigible for refund @39% on goods manufactured out of non

specified input i.e. bought out Sponge lron in terms of Notification No.

1612008-CE dated 27.03.2008 and Notification No. 33/2008-CE dated

10.06.2008

9.1 The Appettant has contended that the adjudicating authority has erred in

restricting the refund to 39% on the ground that the product is not exctusivety

manufactured out of Sponge lron manufactured in the factory. The AppeLtant

further contended that the notification does not lay down the condition that

the said goods sha[ be exctusivety manufactured out of Sponge lron and

therefore the refund restricted by the adjudicating authority on the said

ground is improper and unjustified and is required to be set aside.

9.7 I find it is pertinent to examine the rates prescribed for various

commodities vide Notification No. 16l2008-CE dated 27.03.2008 and

Notification No. 33/2008-CE dated 10.06.2008, which are reproduced as under:

Sl No. Chapter of
the First

Schedule

Description of goods Rate Description of
inputs for

manufacture of
goods in column

(3)

(1) (2) (3) (4) (s)

1 29 All goods 29 Any goods

2 30 All goods 56 Any goods

,, All goods 56 Any goods

4 34 All goods 38 Any goods

All goods Any goods

6 39 All goods 26 Any goods

40 Tyres, tubes and flaps 41 Any goods

8 72 or 73 All goods 39 Any goods, other
than iron ore

9 74 All goods Any goods

to All goods 36 Any goods

11. 85 Electric motors and

generators, electric

generating sets and parts

thereof

31 Any goods

12. 25 Cement or cement

clinker
75 Limestone and

gypsurn

13. 17 or 35 Modifi ed starch/glucose 75

14 18 Cocoa butter or powder 15 Cocoa beans

15. Iron and steel products /5

16. Any
chapter

Goods other than those

mentioned above in S.

Nos. 1 to 15

36 Any goods

(Emphasis supptied)

Page No. I of 11
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As per 5t. No. 15 of above Tabte, rale of 75% was prescribed in respec!

of lron and Steel Products fatling under Chapter 72 or Chapter 73 when

manufactured out of specified input lron Ore. Similarly, when any goods falting

under Chapter 72 or Chapter 73 were manufactured out of any goods other

than lron Ore, rate of 39% was prescribed as per St. No. 8 of above Tabte. ln

the present case, it is not under dispute that the Appetlant had manufactured

goods fatling under Chapter 72 and Chapter 73 out of lron Ore as welt as from

bought out Sponge lron. When goods fatting under Chapter 72 or Chapter 73 are

manufactured out of inputs other than lron ore, then refund is admissibte @39%

as per S[. No. 8 of above Tabte. l, therefore, find no infirmity in the impugned

order which restricted refund @39% in respect of goods which were

manufactured out of bought out Sponge lron. The contention of the Appettant

is discarded being devoid of merit.

10. ln view of above discussion and findings, I hotd that,

(i) The Appettant is etigibte for refund of Central Excise duty not at

futt rate, but at rates prescribed under Notification No. 16/2008-

CE dated 27.03.2008 and Notification No. 33/2008-CE dated

1 0.06.2008, wherever applicabte.

(ii) The Appetlant is not etigible for refund @757o in respect of goods

manufactured out of non specified input i.e. bought out Sponge

lron.

11. The Appeltant has not raised any issue other than above two issues.

12. In view of above, I uphotd the impugned orders and reject the appeats.

13

13.

qffi ar<r (S ft rr{ 3Tffi ;Er frTeKr srt-iF il0h t ft-cr qrm tl
The appeats fited by the Appettant are disposed off as above.
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Commissioner(Appeats)
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By R.P.A.D.

To,
M/s New Tech Forge and Foundry Ltd,
Vittage Samkhiati,
National Highway No. 8A,

District - Kutch.

sfrfrfr:-
1) Eq qrgs,T< q* a-{r s{ \r4 +*q s€rE {i6, ne-{rd *{,q-{ffiqr< fr
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