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Appaal No: 30/GDM2020
%o

:: ORDER-IN-APPEAL ::

M/s Rudraksh Detergent & Chemicals Pvt. Ltd, Padana, District - Kutch
(hereinafter referred to as “Appellant”) has filed Appeal No. 30/GDM/2020
against Order-in-Original No. IV/Ref/CEX/Rudraksh/2019-20 dated 6.5.2020
(hereinafter referred to as “impugned order”) passed by the Assistant
Commissioner, CGST Rural Division, Gandhidham (hereinafter referred to as

“refund sanctioning authority”).

2. The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter Nos. 28 and 34 of the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AADCROB390XM001. The Appellant was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
notification was subsequently amended vide Notification No. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1 The appellant vide letter dated 24.12.2019 brought to the notice of the
refund sanctioning authority that their refund / re-credit claims for the months
of February-2008, March-2008, April-2008, August-2010 and September-2010
were pending in whole / part before the refund sanctioning authority due to
pendency of disputes before the Hon’ble Supreme Court. The Appellant
requested the refund sanctioning authority to sanction pending refund / re-
credit claims, since all the issues involved in said refund/re-credit claims were

finally decided in their favour and that the matter attained finality.

2.2  The refund sanctioning authority observed that,
(i) the Hon'ble Supreme Court's Order dated 5.9.2019 passed in Appellant’s
case only covered period from November, 2006 to January, 2008 and April,

2008 and hence, the Appellant was not eligible for refund for the months of
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said Order of the Hon’ble Supreme Court;

(i)  that the Appellant had again applied for re-credit for the month of April,
2008 on 24.12.2019 on the basis of the Hon'ble Supreme Court’s Order dated
5.9.2019 but due to restructuring as well as relocation of the office in FY 2014-
15, the relevant re-credit claim filed by the Appellant at the material time was

not available in the office.

(iii)  that there was no communication by the Appellant after 27.4.2011 about
their pending claim for the month of April, 2008. In absence of any record and
no communication by the Appellant after 27.4.2011 for non-sanctioning of re-
credit for the month of April, 2008, the Appellant is not eligible for refund /re-

credit.

3. The refund sanctioning authority vide the impugned order rejected
refund /re-credit claims for the months of February-2008, March-2008, April-
2008, August-2010 and September-2010 totally amounting to Rs. 4,19,94,233/.

4, Being aggrieved, the appellant has preferred the present appeal, inter-

alia, on the grounds that,
(i)  After the issue was decided by the Hon’ble Supreme Court in their
favour, they requested the refund sanctioning authority to decide
pending refund /re-credit claim for the month of February, 2008, March,
2008, April, 2008, August, 2010 and September, 2010. However, the
refund sanctioning authority erroneously rejected the said refund claims
on the ground that the same were not forming part of the proceedings
before the CESTAT and the Hon'ble Supreme Court.

(ii)  That there is no dispute that they had filed their refund claims for
the month of February, 2008 on 13.3.2008 and for the month of March,
2008 on 9.4.2008. Similarly, they had filed re-credit applications for the
months of August, 2010 and Sept., 2010. The said refund / re-credit
claims are still pending with the refund sanctioning authority. There is
no indication nor any findings in the impugned OIO that the said refund

claims have already been decided.

(i1i)  That the impugned order is not only incorrect but also contrary to
the principles of natural justice and statutory provisions of the
exemption notification. Even if the said refund claims for February, 2008
and March, 2008 were not the part of the proceeding before CESTAT the

said two refund claims ought to be independently decided taking in to
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consideration the principles laid down by the Hon’ble Supreme Court in
Appellant’s own case vide Order dated 5.9.2019.

(iv) That the refund claim for the month of April, 2008 has been
rejected on the basis of presumption and because the documents were
not available with the Division Office. The restructuring of
Commissionerate was carried out but the Gandhidham Division continued
to be the Division Office and such re-structuring of Commissionerate
shall not take away the right of the assessee to get its refund/re-credit
claim so filed by them. If the Division Office was not able to trace the
original refund claim/re-credit claim, then the Division Office could have
asked the appellant to provide the certified copies of the said pending
claims and then should have processed the same on merits. That it is on
record that they have provided complete set of refund claim on
-’ 20.1.2020 on being asked by the refund sanctioning authority.

(v}  The impugned order is required to be set aside and remanded
back to the refund sanctioning authority with specific directions to
decide the pending refund/re-credit claim for the period of February,
2008, March, 2008, April, 2008, August, 2010 and September, 2010.

5. Personal hearing in the matter was held on 11.2.2021. Shri Vinay Sejpal,
Advocate, and Shri Rajesh Devpura, General Manager (Commercial), appeared
for hearing on behalf of the Appellant. The advocate reiterated the submissions
made in the appeal memoranda and submitted written synopsis and requested

to consider the same.

5.1  In written submission, grounds of appeal memorandum are reiterated

and it has been further contended that,
(1) The refund /re-credit claims for the period February, 2008,
March, 2008, August, 2010 & September, 2010 were kept pending by the
Assistant Commissioner for final decision since the matter was pending
before the CESTAT and the Hon'ble Supreme Court under department’s
appeal. That both the issues under dispute have now been finally
decided in their own case and the matter has attained finality.

(i)  That both the said issues of interpretation of the exemption
Notification in the appellants own case was taken up by the Department
before the CESTAT which was decided in their favour vide Order No.

Page No. Sof 14




Appeal No: 30/GDM2020

G-
5.9.2019. Once the said issue stands settled then the refund claims so
filed by then under Para-2(a) of Motification No.39/2001-C.E for the
month of February, 2008 and March, 2008 and re-credit claims for the
months of August, 2010 and September, 2010 should be passed by the

refund sanctioning authority.

(ili) That the benefit flowing from the final decision of the Hon'ble
CESTAT merging with the Order of the Hon'ble Supreme Court cannot be
denied to the appellants / assessee for the period covered under the
said exemption Notification, merely on the ground that the relevant
months were not under appeal. The issue settled by the Hon'ble
Supreme Court is the interpretation and applicability of the benefit of
the Notification No.39/2001-C.E dated 31.7.2001. The said ground for

rejection of refund /re-credit claims is bad in law.

6. | have carefully gone through the facts of the case, impugned order and
submissions made by the appellant in grounds of appeal and in written synopsis
submitted at the time of hearing. The issues to be decided in the present
appeal are,
(i) Whether rejection of refund /re-credit claims for the months of
February-2008, March-2008, August-2010 and September-2010 on
the ground that Hon'ble Supreme Court’s Order dated 5.9.2019
only covered period from November, 2006 to January, 2008 and
April, 2008, is correct, legal and proper ?

(i)  Whether rejection of re-credit claim for the month of April, 2008
on the grounds of non-availability of relevant record due to
restructuring and relocation of office and non-persuasion of the
matter by the Appellant after 27.4.2011 for non-sanctioning of re-
credit is correct, legal and proper 7

7. On perusal of the records, | find that the Appellant was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed under said notification which was subsequently modified vide
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
dated 10.06.2008, which altered the method of calculation of refund by taking
into consideration the duty payable on value addition undertaken in the

manufacturing process, by fixing percentage of refund ranging from 15% to 75%
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depending upon the commodity. | find that the Appellant had opted for availing
the facility of re-credit, in terms of para 2C(a) of the said notification for the
months of April-2008, August, 2010 and September, 2010. The Appellant vide
letter dated 24.12.2019 brought to the notice of the refund sanctioning
authority that their refund / re-credit claims for the months of February-2008,
March-2008, April-2008, August-2010 and September-2010 were pending in
whole / part before the refund sanctioning authority due to pendency of
disputes before the Hon’ble Supreme Court. The Appellant requested the
refund sanctioning authority to sanction pending refund / re-credit claims,
since all the issues involved in said refund/re-credit claims were finally decided

in their favour and that the matter attained finality.

7.1 The refund sanctioning authority vide the impugned order held that the
Appellant was not eligible for refund for the months of February-2008, March-
2008, August- 2010 and September-2010 on the basis of Order dated 5.9.2019
of the Hon’'ble Supreme Court as the said Order only covered period from
November,2006 to January,2008 and April, 2008.

7.2 The Appellant has contended that they had filed their refund claims for
the month of February, 2008 on 13.3.2008 and for the month of March, 2008 on
9.4.2008. Similarly, they had filed re-credit applications for the months of
August, 2010 and September, 2010 at material time. It was contended that the
said refund / re-credit claims are still pending with the refund sanctioning
authority and there is no indication nor any findings in the impugned order that
the said refund claims have already been decided. The Appellant further
contended that the impugned order is contrary to the principles of natural
justice and statutory provisions of the exemption notification in as much as
even if the said refund / re-credit claims for the months of February-2008,
March-2008, August-2010 and September-2010 were not part of the proceeding
before CESTAT / Supreme Court, then also the said refund/re-credit claims
ought to be independently decided.

8. | find it is pertinent to examine facts involved in the case decided by the
Hon’ble Supreme Court vide Order dated 5.9.2019, since the refund sanctioning
authority rejected refund claims solely on the ground that period involved in
the refund claims under consideration was different than the period involved in
the case decided by the Hon’ble Supreme Court. | find that the Appellant had
filed refund claims for the months of November, 2006 to January, 2008 and
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Higher Education Cess paid on the goods manufactured by them. The refund
sanctioning authority, inter alia, observed that the Appellant had installed
certain machineries after cut-off date of 31.12.2005, which resulted in increase
in their production and hence, the Appellant was not eligible for refund/re-
credit of duty paid on production obtained out of said new machineries. The
Appellant filed appeals before the then Commissioner (Appeals), Central
Excise, Rajkot, who vide his Order-in-Appeal No. 338-353/2008 dated
12.12.2008 held that installation of new machineries after cut-off date of
31.5.2005 had not resulted in increase in their production capacity and hence,
the Appellant was eligible for refund/re-credit of the duty paid on the goods
manufactured out of new machinery installed after cut-off date of 31.12.2005.
| find that the Hon'ble Tribunal vide Order dated 15.7.2010 reported as 2010
(260) ELT 469 concurred with the findings of the then Commissioner (Appeals),
Rajkot and upheld the said Order-in-Appeal. The said Order of the Tribunal was
also upheld by the Hon’ble Supreme Court vide its Order dated 5.9.2019.

8.1  Thus, issue involved before the Hon'ble Supreme Court was decided in
favour of the Appellant pertaining to previous period. However, there is
nothing in the said CESTAT/ Supreme Court Order, which will make the present
refund/re-credit claims as redundant. The refund sanctioning authority failed
to observe that these were fresh refund / re-credit claims filed in terms of
Notification No. 39/2001-CE dated 31.7.2001, which were required to be
disposed of by way of issuing speaking order. It is not under dispute that
refund/re-credit claims for the months of February-2008, March-2008, August-
2010 and September-2010 were not processed and disposed of in the past. The
refund sanctioning authority has not brought on records any evidence indicating
that the said refund/re-credit claims were already sanctioned in the past. In
fact, the refund sanctioning authority has rejected the said refund /re-credit
claims vide the impugned order, as per order portion of the impugned order
but, the reason given by the refund sanctioning authority for rejection of said

refund/re-credit claims are not justifiable and beyond any rationale.

8.2 In view of above discussion, | am of the opinion that the refund
sanctioning authority has erred in rejecting the refund /re-credit claims for
the months of February-2008, March-2008, August-2010 and September-2010 on
unreasonable ground that period of claims was not covered by the Supreme
Court’s Order. |, therefore, direct the refund sanctioning authority to process
the refund /re-credit claims for the months of February-2008, March-2008,
August-2010 and September-2010 on merits and in terms of Notification No.
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9. As regards the second issue, | find that the Appellant had filed re-credit
claim for the month of April, 2008, which was disposed of by the Assistant
Commissioner, erstwhile Central Excise Division, Gandhidham vide re-credit
Order No. 165/2008-09 dated 4.6.2008, who determined re-credit amount at
Rs. 98,76,749/- and ordered the Appellant to reverse credit taken in excess of
the said amount in their PLA. The Appellant preferred appeal before the then

Commissioner (Appeals), Central Excise, Rajkot. The subsequent proceedings
are as narrated in para 8 above.

9.1  In pursuance of the Hon’ble Supreme Court’s Order dated 5.9.2019, the
Appellant vide letter dated 24.12.2019, inter alia, requested the refund
sanctioning authority to sanction refund for the month of April, 2008 in respect
of (i) denial of re-credit on the ground that there was increase in production
capacity (ii) denial of credit on the ground that exemption was restricted to
prescribed rate of value addition in terms of Notification No. 16/2008-CE dated
1.4.2008 and (iii) denial of re-credit of Education Cess and Secondary and
Higher Education Cess on the ground that it is not covered under Notification
No. 39/2001-CE dated 31.7.2001. The refund sanctioning authority vide
impugned order rejected the request of the Appellant on the grounds that due
to restructuring as well as relocation of the office in FY 2014-15, the relevant
re-credit claim filed by the Appellant at the material time was not available in
the office and that the Appellant failed to pursue the matter after 27.4.2011.

9.2 The Appellant has contended that restructuring of Commissionerate was
carried out but the Gandhidham Division continued to function as Division
Office and such re-structuring of Commissionerate shall not take away their
right to get re-credit. The Appellant further contended that if the Division
Office was not able to trace the original re-credit claim, then the Division
Office could have asked the Appellant to provide the certified copies of the

said pending claims and then should have processed the same on merits.

9.3 | find that the said issue of denial of re-credit on the ground that there
was increase in production capacity is finally settled in favour of the Appellant,
as the Hon’ble Supreme Court vide Order dated 5.9.2019 upheld the Order of
the Hon'ble CESTAT, Ahmedabad. Hence, the Appellant is eligible for re-credit
of duty on this count. | find that the Appellant had already availed re-credit of
duty in their PLA pertaining to this issue at material time and hence, they were

the Assistant Commissioner, erstwhile Central Excise Division,

reverse said re-credit in their PLA vide Re-credit Order No.
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165/2008-09 dated 4.6.2008. However, the Appellant has not produced any
evidence in the Appeal Memorandum to the effect that they had reversed said
re-credit in their PLA in pursuance of said Re-credit order. The Appellant is,
therefore, not eligible for re-credit on this issue. However, if the Appellant had
reversed corresponding re-credit in their PLA in pursuance of Re-credit Order
No. 165/2008-09 dated 4.6.2008, then evidence to that effect should be
produced before the refund sanctioning authority, who shall process the same
under speaking order. | further find that the reasons cited by the refund
sanctioning authority in the impugned order for rejection of re-credit for the
month of April, 2008 are not acceptable. The refund sanctioning authority is
directed to trace the relevant records and process the re-credit claim by

adhering to the principles of natural justice.

9.4 Now | examine admissibility of re-credit in respect of other two issues
raised by the Appellant, which are involved in re-credit claim for the month of
April, 2008. | find that the issue whether the Appellant was eligible for refund
of Central Excise duty at full rate of duty or at the rates prescribed vide
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
dated 10.06.2008 stands decided by the Hon'’ble Supreme Court vide
judgement dated 22.4.2020 passed in the case of Union of India Vs. VVF Ltd &
Others as reported in 2020 (372) E.L.T. 495 (S.C.), wherein it has been held
that Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008 were not hit by the doctrine of promissory
estoppel, the same are to be applied retrospectively and they cannot be said to
be irrational and/or arbitrary. The relevant portion of the judgement is
reproduced as under:
“143 As observed hereinabove, the subsequent notifications/industrial
policies do not take away any vested right conferred under the earlier
notifications/industrial policies. Under the subsequent notifications/industrial
policies, the persons who establish the new undertakings shall be continue to
get the refund of the excise duty. However, it is clarified by the subsequent
notifications that the refund of the excise duty shall be on the actual excise
duty paid on actual value addition made by the manufacturers undertaking
manufacturing activities. Therefore, it cannot be said that subsequent
notifications/industrial policies are hit by the doctrine of promissory estoppel.
The respective High Courts have committed grave error in holding that the
subsequent notifications/industrial policies impugned before the respective
High Courts were hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/industrial policies which were
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impugned before the respective High Court can be said to be clarificatory in
nature and the same have been issued in the larger public interest and in the
interest of the Revenue, the same can be made applicable retrospectively,
otherwise the object and purpose and the intention of the Government to
provide excise duty exemption only in respect of genuine manufacturing
activities carried out in the concerned areas shall be frustrated. As the
subsequent notifications/industrial policies are *“to explain” the earlier
notifications/industrial policies, it would be without object unless construed
retrospectively. The subsequent notifications impugned before the respective
High Courts as such provide the manner and method of calculating the amount
of refund of excise duty paid on actual manufacturing of goods. The
notifications impugned before the respective High Courts can be said to be
providing mode on determination of the refund of excise duty to achieve the
object and purpose of providing incentive/exemption. As observed
hereinabove, they do not take away any vested right conferred under the earlier
notifications. The subsequent notifications therefore are clarificatory in nature,
since it declares the refund of excise duty paid genuinely and paid on actual
manufacturing of goods and not on the duty paid on the goods manufactured
only on paper and without undertaking any manufacturing activities of such

goods,

15. In view of the above and for the reasons stated above and once it is held
that the subsequent notifications/industrial policies which were impugned
before the respective High Courts are clarificatory in nature and are issued in
public interest and in the interest of the Revenue and they seek to achieve the
original object and purpose of giving incentive/exemption while inviting the
persons to make investment on establishing the new undertakings and they do
not take away any vested rights conferred under the earlier
notifications/industrial policies and therefore cannot be said to be hit by the
doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.

16. Under the circumstances, the respective High Courts have committed a
grave error in quashing and setting aside the subsequent notifications/industnal
policies impugned before the respective High Courts on the ground that they
are hit by the doctrine of promissory estoppel and that they are retrospective
and not retroactive. Consequently, all these appeals are ALLOWED. The

impugned Judgments and Orders passed by the respective High Courts. which
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notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside.”

9.5 By respectfully following the above judgement, | hold that the Appellant
is eligible for refund of duty only at the rates prescribed under Notification No.
16/2008-CE dated 27.03.2008 and MNotification No. 33/2008-CE dated

10.06.2008 and following the terms and conditions prescribed therein.

9.6  As regards admissibility of refund of Education Cess and Secondary and
Higher Education Cess under Notification No. 39/2001-CE dated 31.7.2001, |
find that the issue stand decided by the Hon’ble Supreme Court in the case of
Unicorn Industries reported at 2019 (370) ELT 3 (5C), wherein it has been held
that,
“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007, The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power 1o exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has
been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). ”
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9.7 By following the above judgement, | hold that the appellant is not
eligible for re-credit of Education Cess and Secondary & Higher Education Cess.

9.8 In view of the above, | hold that the Appellant is not eligible for re-
credit on the above two issues i.e. (i) re-credit at full rate of duty under
MNotification No. 39/2001-CE dated 31.7.2001, as amended and (ii) re-credit of
Education Cess and Secondary & Higher Education Cess. The Appellant is
required to pay corresponding re-credit amount along with interest, if not

already reversed in their PLA pursuant to Re-credit Order No. 165/2008-09
dated 4.6.2008.

10. In view of above discussion and findings, | order as under :

(i) The refund sanctioning authority is directed to process refund / re-
credit claims for the months of February, 2008, March, 2008, August, 2010
and September,2010 on merits and in terms of notification No. 39/2001-
CE dated 31.7.2001, as amended.

(i) The refund sanctioning authority is directed to process consequential
claim for the month of April, 2008 in terms of directions contained in Para
9.3 supra.

11.  In view of above, | set aside the impugned order and dispose of the

appeal by way of remand.

12, dreredl @nT gof A1 a8 e & AerT Iuted ale & R s v
12.  The appeal filed by the Appellant is disposed off as above.
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Commissioner(Appeals)
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To,
M/s Rudraksh Detergent & Chemicals Pvt Ltd,

~ ‘u‘ttlage Padana, Taluka Gandhidham,
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