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:: ORDER-IN-APPEAL ::

The Deputy Commissioner, erstwhile Central Excise Division,
Gandhidham filed Appeal Nos. V2/EA2/13-27/RAJ/2010 on behalf of the
Commissioner, Central Excise, Rajkot (hereinafter referred to as “Appellant
Department”) in pursuance of the direction and authorization issued under
Section 35E(2) of the Central Excise Act,1944 against Refund Order No. 238 to
252/2009-10 dated 11.3.2010 (hereinafter referred to as “impugned order”)
passed by the Deputy Commissioner, erstwhile Central Excise Division,
Gandhidham (hereinafter referred to as “refund sanctioning authority”) in the
case of M/s Rudraksh Detergent & Chemicals Pvt. Ltd, Padana, District - Kutch

(hereinafter referred to as ‘Respondent’).

2. The facts of the case, in brief, are that the Respondent was engaged in
the manufacture of excisable goods falling under Chapter Nos. 28 and 34 of the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AADCR08390XM001. The Respondent was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
notification was subsequently amended vide Notification No. 16/2008-CE dated
27.03.2008 and Motification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing
percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1 The Respondent had filed refund applications for the period from
November, 2006 to January, 2008 for refund of Central Excise Duty, Education
Cess and Secondary and Higher Education Cess paid from PLA amounting to Rs.
21,01,06,973/- on clearance of finished goods manufactured by them.

2.2  On scrutiny of refund applications, it was, inter alia, observed by the
refund sanctioning authority that,
(i) the Respondent had installed certain new machineries for
manufacturing of Detergent bars after cut-off date of 31.12.2005 and
hence, they are not eligible for refund of duty paid on goods

Page MNo. 3 of 11



\

Appeal No: V2/EAZ/13-27/RAJI 2010
-4 -

manufacture out of said new machineries.

(ii) exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education
Cess and Secondary & Higher Education Cess and hence, the Respondent

was not entitled for refund of Education Cess and 5.H.E. Cess.

3. The sanctioning authority sanctioned refund of Rs. 13,92,43,085/- vide
Refund Order No. 91 to 105, all dated 12.6.2008, and rejected the remaining
refund amount. Being aggrieved, the Respondent filed appeals before the then
Commissioner (Appeals), Central Excise, Rajkot who vide his Order-in-Appeal
No. 338 to 353/2008 dated 12.12.2008 allowed the appeals with consequential
relief. The Department reviewed the said Order-in-Appeal and filed appeals
before the Hon’ble CESTAT, Ahmedabad along with stay application. The
Tribunal vide Order No. 5/1233/WZB/AHD/2009 dated 17.8.2009 rejected the
stay application.

3.1 On rejection of Stay application by the Hon’ble Tribunal, the refund
sanctioning authority sanctioned refund of Rs. 5,69,14,072/- vide the impugned
order but did not sanction refund of Education Cess and Secondary and Higher
Education Cess totally amounting to Rs. 57,80,180/-.

4. The impugned order was reviewed by the Appellant Department and
present appeals have been filed inter-alia, on the grounds that,
(1) The impugned order was passed in pursuance of directions
contained in Order-in-Appeal No. 338 to 353 / 2008 dated 12.12.2008
passed by the Commissioner (Appeals), Central Excise, Rajkot; that the
said Order-in-Appeal has been challenged by the Department before the
CESTAT, Ahmedabad and it is still pending.

(ii)) That the Board vide letter F. No. 110/21/2006 CX3 dated
10.07.2008 addressed to the Chief Commissioner of Central Excise,
Ahmedabad has issued point wise clarification on the area based
Exemption Notification No. 39/2001 dated 31.07.2001, wherein at Point
No. 1, it has been clarified as under:

“Point No.1: Whether the benefit of exemption would be available to
goods/products that unit starts manufacturing after the cut of date for

the commencement of commercial production i.e. 31.12.2005?

Comments: There would be two situations, First is that where a unit
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introduced a new product by installing fresh plant, machinery or capital
goods after the cut off date, in such a situation, exemption would not
be available to this new product. The said new product would be
cleared on payment of duty, as applicable and separate records would
be required to be maintained to distinguish production of these

products from the products which are eligible for exemption.

The other situation is the one where a unit starts producing some
products (after the cut off date) using the plant and machinery
installed up to the cut off date and without any addition to the plant
and machinery. For example, in case of plant molded products, a unit
may commence the production of different products simply by changing
the moulds and dies. In that case the unit would be eligible for the
benefit of Notification because the plant and machinery used for
manufacture has remained the same. In this connection, it is further
clarified that for the purpose of computing the original value of plant
and machinery, the value of plant and machinery installed on the date

of commencement of commercial production only shall be considered.”

(ili) That the assessee installed one silo, one vibrator sieve, one weigh
dropper, vapor separator cyclone and sigma mixture for manufacture of
detergent bars after 31.12.2005. From the certificate dated 12.04.2008
issued by the Chartered Engineer, it appears that one sigma mixer, of
production capacity of 3,900 Liters has been installed after 31.12.2005
and both the sigma mixer installed before and after 31.12.2005 are
having equal capacity. Hence, the production capacity of the assessee
has increased. The Chartered Engineer also certified that the sigma
mixer installed before 31.12.2005 and installed after 31.12.2005 was
having equal capacity. Therefore, it is clear that with the said new
machineries, they have obtained the production, otherwise there was no
need to install such new machineries and investment of such huge
amount; that due to said new machineries, the production has been
obtained and refund is not admissible on the additional production from

the new additional machineries as above under the said Notification.

The Respondent vide letter dated 8.6.2010 filed Cross Objection,

inter alia, contending that,

(1) That the refund sanctioning authority correctly followed the
Order-in Appeal No. 338 to 353/2008 dated 12.12.2008, especially
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when the stay application of the department was rejected by the
CESTAT, Ahmedabad vide Order No. S/ 1233/WIZIB/AHD/09 dated
7.8.2009. The refund sanctioning authority has correctly decided the
refund claims and there was no ground for rejecting only because
the department’s appeal was pending before Hon’ble CESTAT. The
said maintenance of judicial discipline cannot be set aside as

incorrect or bad in law.

(ii)  That the grounds of appeal are mere reference to the grounds of
appeal so pending before Hon’ble CESTAT and the same does not render
previous Order-in-Appeal No. 338 to 353/2008 dated 12/12/2008 as null
and void. The said Order-in-Appeal is still valid and fully in force and
during the validity of the said order, the present refund claims cannot
be held to be invalid.

(iii) That there was no condition in the notification that no additional
equipment or machinery could be installed in the said unit after
31.12.2005. The appeal fails to appreciate that the notification was
meant to augment industrial activity in Kutch region which was
devastated by an earthquake. Surely, the Central Government did not or
could not intend that there can be no further investment made or
machinery installed. It is well settled that a notification has to be
strictly construed and in absence of any condition it is not open to the
executive authority to read any assumed condition that there was a
prohibition in installing any new equipment or machinery after
31.12.2005. The present appeal proposing to read additional conditions
in the notification deserves to be rejected.

(iv)  That the present appeals seriously err in not appreciating that the
exemption was not based on any production capacity. The exemption
was granted to the unit in respect of goods manufactured and cleared by
it provided it was a new unit certified by such empowered committee.
The Respondent’s unit was a unit so certified by the empowered
committee and, therefore, all the clearances made by the respondent
from the said unit were qualified for exemption. The present appeal
proceeded to read a condition which is clearly absent in the notification
and deserves to be set aside.

(v)  That the respondent had only installed such equipment or

machinery which had resulted in achieving debottlenecking. The
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respondent had submitted two Chartered Engineers Certificates to the
Asst. Commissioner which have remained un-controverted that there was
no increase in production capacity as a result of equipment or machinery

installed by the respondents.

6. The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against Order No. A/1713-
1714/WZB/AHD2010 dated 15.7.2010 of the Hon’ble CESTAT, Ahmedabad
in Respondent’s own case before the Hon’ble Supreme Court. The said
appeals were retrieved from callbook in view of the Order dated 5.9.2019
passed by the Hon’ble Supreme Court and have been taken up for disposal.

¥ Personal hearing in the matter was held on 24.2.2021 in virtual mode.
Shri Vinay Sejpal, Advocate, and Shri Rajesh Devpura, General Manager
(Commercial), appeared on behalf of the Respondent and reiterated the
submissions made in the Cross Objection and also submitted written submission
for consideration. No one appeared on behalf of the Appellant Department.

7.1 In written submission, it has been contended that the Departmental
appeal has been dismissed by the Hon'ble CESTAT, Ahmedabad vide its Order
No. A/1713-1714/2010-WZB/AHD dated 15.7.2010 reported as 2010(260) ELT
469 (Tri.-Ahmd) and that Civil Appeal No. 5487-5488/2011 filed by the
Department before the Hon’ble Supreme Court have also been dismissed as
reported in 2019 (368) ELT A.341. Since, the issue raised by the Department in
present appeal proceedings stand decided and settled by the Hon’ble Supreme

Court, the present appeals filed by the Department deserve to be set aside.

8. | have carefully gone through the facts of the case, impugned order,
grounds raised in appeal memorandum and Cross Objection and oral submission
made by the Respondent at the time of hearing. The issue to be decided in the
present appeals is whether refund sanctioned vide the impugned order in
pursuance of Order-in-Appeal No. 338 to 353/2008 dated 12.12.2008 is

correct, legal and proper or not?

9. On perusal of the records, | find that the Respondent was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed under said notification which was subsequently modified vide
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
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dated 10.06.2008. The Respondent had filed refund applications for the period
from November, 2006 to January, 2008 for refund of Central Excise Duty,
Education Cess and Secondary and Higher Education Cess paid from PLA
amounting to Rs. 21,01,06,973/- on clearance of finished goods manufactured
by them. The refund sanctioning authority partially rejected the refund claim
relating to duty paid on goods manufactured out of plant and machinery
installed after cut-off date of 31.12.2005 and also rejected refund of Education
Cess and Secondary and Higher Education Cess. The Respondent challenged the
rejection of the refund before the then Commissioner (Appeals), Central
Excise, Rajkot who vide his Order-in-Appeal No. 338 to 353/2008 dated
12.12.2008 allowed the appeals of the Respondent with consequential relief. In
pursuance of the said Order-in-Appeal dated 12.12.2008, the refund
sanctioning authority sanctioned refund to the Respondent vide the impugned
order.

9.1  The Appellant Department has filed the present appeals on the ground
that Order-in-Appeal No. 338 to 353/2008 dated 12.12.2008 was challenged by
the Department before the Hon’ble CESTAT, Ahmedabad, which was pending at
the time of filing appeals. The Appellant Department mainly rely on Board’s
letter No. 110/21/2006-CX.3 dated 10.7.2008 to contend that installation of
new plant and machinery after 31.12.2005 had resulted in increase in
production capacity and hence refund is not admissible on such additional
production.

9.2  On the other hand the Respondent has contended that the Departmental
appeal has been dismissed by the Hon’ble CESTAT, Ahmedabad vide its Order
MNo. A/1713-1714/2010-WZB/AHD dated 15.7.2010 reported as 2010(260) ELT
469(Tri.-Ahmd) and that Civil Appeal No. 5487-5488/2011 filed by the
Department before the Hon'ble Supreme Court have also been dismissed as
reported in 2019 (368) ELT A.341. The Respondent further contended that since
the issue raised by the Department in present appeal proceedings stand
decided and settled by the Hon'ble Supreme Court, the present appeals filed

by the Department deserve to be set aside.

10. | find that the main contention raised by the Appellant Department in
the present appeals is that the Respondent was not eligible for refund of duty
paid on goods manufactured out of plant and machinery installed after cut-off
date of 31.12.2005. | find that the Hon’ble CESTAT, Ahmedabad has dismissed
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the appeals of the Department vide Order No. A/1713-1714/2010-WZB/AHD
dated 15.07.2010 reported as 2010(260) ELT 469(Tri.-Ahmd), wherein it has
been held that,

“5.1 We have considered the submissions and perused the records. The
respondents are eligible for the benefit of Notification No. 39/2001-C.E., dated
31-7-2001, is not in dispute. The appellant have only challenged the Ld.
Commissioner Appeals’ order, setting aside the lower adjudicating authority’s
order to the extent of denial of 50% refund on the production of detergent bars
in case of order No. 91/2008, dated 12-6-2008. The contention of the appellant
is that the respondent have installed one silo, one vibrator sieve, one weigh
dropper, vapor separator, cyclone and sigma mixture for manufacture of
detergent bars after 31-12-2005 and installation of one sigma mixture of
production capacity of 3900 after 31-12-2005 is in addition to a sigma mixture
of equal capacity already installed in the factory prior to 31-12-2005, has lead
to enhancement in production capacity. This issue has been dealt with by the
Id. Commissioner (Appeals) at length in para 11.1 to 11.5 and gave cogent
findings that the installation of the aforesaid equipment has not led to any
enhancement of the production capacity. The aforesaid equipments were only
to improve efficiency, to ease the problem of storage and handling of raw
materials. The learned Commissioner (Appeals) in para 11.3 of order-in-appeal
found that :

“On perusal of the declaration filed in Annexure-1 giving information
relating to installation of machinery on or before 31-12-2005 and after 1-
12-2006, 1 find that One Silo Mixer of 23 M3 capacity and one Vibro
Seive of 3.7 M3/H were installed to take care for any change in
formulation. One weigh hoper of 1.35 M3 was added after removing the
conveyor which fed the two mixtures since it created the quality problem
and now each feed each mixer. Further, one cyclone was replaced since
the earlier one was not working efficiently. Lastly, one Sigma Mixer of
3900 Liters was added to enable easy change in formulation.

Further, Shri Mahendrakumar H. Trivedi, Chartered Engineer vide his
Certificate dated 24-4-2008 while taking into account the installation of
above 4 items has stated that “Installed Capacity of Detergent Bars is
determined by the capacity of the Plodder, Stumpers and Wrapping
Machines. Since there are no addition to these three equipments, the final

installed/production capacity remains at the original installed capacity
of 75000 MTs per annum as on 31-12-2005."

I find that Lower Authority vide his impugned orders have not adduced any
findings to counter the appellants above arguments and the Chartered Engineer
certificate,

Further, 1 find that the basic use of installed machineries 1s to handle the
problem of storage of raw materials, increase efficiency of the installed
machinery and to facilitate easy change in formulation. I also find that it is a
fact that there is no addition to the already installed capacity i.e. 75,000 Metric
Tones and the said fact has not been refuted by the lower Authority in his
order.”

The department didn’t challenge the findings of the lower adjudicating
authority. Revenue could not produce any document or any evidence which

shows enhancement of production capacity. The Revenue has also placed
reliance on clarification on Point No. 1 issued by letter F. No. 110/21/2006
CX3, dated 10-7-2008. Since there is no change in installed capacity the
Board’s clarification is not relevant to the instant case. The learned

Page No. 9of 11



Appeal No: VZEAZ/13-27/RAJ2010
-10 -

Commissioner (Appeals) has relied upon the Point No. 2 of the aforesaid
Board's clarification wherein il has been clarified that as long as there is no
increase in the capacity of production and alteration or addition are made to
enhance the quality of the products or for efficiency gains the benefit of
notification shall not be denied. Therefore. we do not find any infirmity with
the learned Commissioner (Appeals) order. The appeal is devoid of merits.
Therefore, the impugned order is upheld and the appeal of the Revenue is
dismissed to the above extent.”

(Emphasis supplied)

10.1 | find that the said Order dated 15.7.2010 of the Tribunal was challenged
by the Department before the Hon’ble Supreme Court, which has been
dismissed by the Apex Court vide Order dated 5.9.2019 as reported in 2019
(368) ELT A341 (SC). Thus, the matter has attained finality and stand decided
in favour of the Respondent. Thus, the Order-in-Appeal dated 12.12.2008 has
been upheld by the Hon’ble CESTAT, Ahmedabad as well as by the Hon’ble
Supreme Court. In view thereof, the refund sanctioned vide the impugned
order in pursuance of directions contained in said Order-in-Appeal dated
12.12.2008 is legal and proper. |, therefore, hold that there is no infirmity in -

refund sanctioned by the sanctioning authority vide the impugned order.

11. In view of above, | uphold the impugned order and reject the appeals
filed by the Appellant Department.

12 sfimeat grr a=f & af sfielr B v % & B s 2
12.  The appeals filed by the Appellant Department are disposed off as

above.
WM""* e
ILESH K&MAR]
Commissioner(Appeals) :
Attested
\ } .:‘

(V.T.SHAH)
Superintendent(Appeals)
By R.P.A.D.
To,

M/s Rudraksh Detergent & Chemicals Pvt Ltd
Village Padana,

Taluka Gandhidham,

District - Kutch.

¥
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