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Passed by Shri Akhilesh Kumar, Commissioner (Appeals), Rajkot

3rT{.3n 
.S 

,/ (j-m i{r{-fi/ sqrgs/ r€rffi fi{6, +*q s-.cE {6'f +{rfr?{< qi+{r6.{,
{rqsl.c / qrryrR / rrieftamt ara urgofrfun cr0 go enter fr gG-+: I
Arising out of above mentioned OIO issued by Additional/JoinuDeputy/Assistant commissioner, cenkal
Excise/ST / cST,

Rajkot / Jamnagar / Gandhidham :

.{{} fdt A yffi 6r nrq \,?i r r /Name & A,1,1ress of the Appeuant & Respondent :

M/s. Rudrakash Detergent & chemicars I\rt Ltd., v rage padaaa, Talura Gandhidhalx, District-xuteh.

{q aflt{t(q{-fl t qirrd dg qf+ ffifu-d ntf+ i fir+ crFffi i rrfud(lr + {qeT sT+{ E-Ft-i 6r s6dr *r/

ft:+.r"."on 
aggneved by this Order-in-Appeal rn6v lile an appeal to the appropriate authority in t}le fouowing

Yry"h{:l*.,f1 r4^+{r+' "rffii arqrftrF(q + cF6 r+{.++q r,qfE sl"6 *l}Fi{c ,r944 ff tlrfl 3sB +3rfid'ls f+{ 3rtfti{q, 1994 fffifl86 } 3iTfr ffiftrnElr;ff-rrrrfit ri

49pqal to-Customs, Excise & Service Tax lrppellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal les fo':-

{a" f.rq3.yq1^""qrqn fiqr f"q ffiq e*r<< ryr; qa n-+mr *.ftfl-+;rrrrft5irq 6 qr}q ffE, +saim+ 2,
3{r.. 6" 5-q, Tg lfFdl, 6I fi rrfi qrle}q ri

The special bench of customs, Excise & seiwice Tax Appellate Tribunal or west Block No. 2, R.l(. hrrain, New
Delhi in all matters relating to ciassification ald valuaiibn.

qRrifi Ifr=IE l(d +-{drq IC 3rffi 4 qarqr ;rq qdl offi irq' cFq.+d|q ssrs ,rFs a"i 4-{r{( ,r{Hrq'qP1Tfu-6.vr
(Fr+{)61 clt-q el=tf4 fittrfi,.fefiq T{, {E.qr{l {{{ :rqrai c,rfl{r.nE- iz. " t C* ff qr$' {rF{C ri

E&".,"flX'"ilh:"#;:,:"o"',:i,,"J,fllf"%'.'B:1,'.b8"'d6iTr.&"*yt"i;!f."ltp".,H?,i' ,I.iHySJF"ur.#.1 i{ or;t,3i5y

sft+q =qrqrttr6-r'r * qqer 3rft"r e-.{E FG } Rn An k s-irrE llir (Tftq)lM, 2001, } ft{F 6 } 3ifl,td firfR-d Bq(t vtn EA-3 6rqrrcmi ri R.qr arrr qrB', ; Ea{ ia'ri+rr\r+rfi + qrq, TEi Tqrc rFq 6 qin ,qrs ff qirr lfr,
qrrrqr Irqr Eqf{r, tcq S mrq {I sffl 6c,5 qrq I,Tq q 50 irTq rqq dT qq{r 50 qrs ncq + 3rb-fi t ;iI fiqrr: 1,oOOi- [q},
5,0001 5.ri 3rffir 10,000/- Ec't 6I ftuifta'q-4rur's ff qfr dE[ Eir Fertfta ,ro+ +r .r.r,nq. +irifda rrffiq.qrqrfufl"r
ff rnqr * rgrq-+ 'tser t nq t Gffi rff qr4F+++*r t i+ am .n{ite'il+a i+ }rqe rrci E;'qr arrr qrBu r Eaftr 3rE {.r
tTr+n, t+ ff ss ,rrer t fr{r arRq tr-{r +i;ifoa qffdrq qr{rfi)-fi,ll 6r 

"ner 
Fra fi cr.r< 1{a,r (+ qf+):$ F-q 3rra+-'r{ {

qr?T 500/ {c( +T Fiqtftd {l;6 qcr 6.Tr drir l/

The appeal to the ADDellate Tribunal shall be filed Ln ouadr lrDlicare ln form EA 3 / as Drescribed uflder Rule
6 of CenEal Excise lAoDea.ll Rules. 200I and shal bt acLo'moanied asarnst ond which ar least shorlld be
accomDanied bv A' fie of' Rs. I.OOO/- Rs.SOdO/ . R1.IO.OOO/- where irnount of
du tvdimand / mteiest /Denaltv /refund is ur,to i Laa.. 5 Lac to 50 Lac and dbov6 50 Lac resDec-tivelv irl the
fonh of crossed bank dralt ii favour of Asit- Resiskir of Lranch ot anv nominated DubLc sec'tor ban1< of the
Dtace where the bench of arv nomrnated DubLc"sector bank of the Dldce where the'bench oI the Tribunal ls
Sirualed. Applcation made foir garl ot stai shall be accorEparued by'a fee of Rs. 500/ .

3TqHk;qlqrttrfiq + sqeT 3Tfiq, f+fr qttti Ir,1994+1 qRr 86(1) t 3iirrt( e-qr{{ ttlrq{rdt, 1994, * ti{c 9(1) t .dd

frqffu( y[r s.T.-sit qrt cffit t ff {Anft q4 sr+ qnr Gffi 3ntcr } ftra q+{fr.rfrd, srfr cft qrE t ft-n +1 (g+d
iq'*xR rrrFm frfr arf{q1 3i(t{t t{qt siT qFrft hFrq, T{T t-{rdr ff ri.r ,qrc ff qtT +'q,rr{r,rqr lqf , xqq

5 mrq qr rst 6q,5 qrq {cq qT 50 orq rrrq ({ 3r",Tfl 50 nffq r'cq + 3{ltr{ t d frqer: 1,0001 Eqt, 5,000/- 6qt 'rafir
10.000/- Ecir {r Fuift{ Tqr sr^F ff yFi dTx +tr FqiF-r qr;fr .5T qrirFr. T.irj&-4 rffiq ;cr{rltrfl'r ff ,nqr + TFtq-+

'Fie-rr 
* rnl t G.fr 'ff flriffi +r * +fi zrrr rr,1 .ei1*l i+ crt i+[ fur or+r qrRq r q'jftra flTa 6r r.tna. i'+ {l rq

,nq.r t t+r qGC T{T ftifird irfflq ;+rfiltrfirr ff cr[q[ ETa ] r or,rq 3{r}q (+ qi+,) } fi-. ,rA-a-ra +- flq 500t FrI
6r ftstft ' eJq qq-r 6.{r d.n r/

The aDueal under sub sectron ll) of Sectiurr 86 oI the Finarrce Act. 1994. Lo tie ADDellaLe Inbunal ShaI be
filed iil ouadruDhcare in Form S.T.5 as Dreicribed under Rule 9lI) of the Service Tai Rules. t994. ard ShaI
l)e a(.orirDanieA bv a coDv oI the order doo,-.al('d aparnsl {one oI ivhrch sha.ll be cerlJied roDi) ard should be
accomnarired bv a'fees rif" Rs. 1000/- wlit:re tlre ainount of servrce tax & intprest demarddd & oenallv levied
of Rs.5 Lakhs br less- Rs.5000/- where the amount o[ sen'i.c tax & interesl demanded & Deia] levred ts
more tllan llve lakhs'but not ixceedinE Rs. Irifiv Lakh s. Rs.10.000/- where tle amount of service lax &
mlerest demanded & Denaltv Ievied is h )re ttraii fifiv La-ktrs rubees. rn *)e torm oi crossed bark d,all m
favou r of rhe Assrsl ant ReEskar of the bench of nomiirated I'ublit Sec to, Bark o[ the Dlace wher e the bpnr h
ofTnbunal is situated. / ,{pp,rcatron made lbr Brant of sla:/ shall be accompanied by a fee of Rs.500/ .

qr€t s-d fr Tr{tq /
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G{ 3{l*ft{q,199aff rrRr 86 {t sc-$r.Flil (2) r{E (2A) + 3iiFf-d <f ff 'rff 3{ft{, i-{F{ rt{{{lff, 1994,+ft(.q9(2) q{
9(2A) + (-6( ffi( sr{ s.T.-7 + ff qr sl ft rr.a r<* crrr qr{m, :;*c ssr< {q qqsr 3lr{s (3r{-q), +-fr[ ssrE qG dm
qrR-< ea{r ff {ftd iqtr 6t (s{t t \'+ cft cFiFrf, ffi qrBq) ;,ir engtr Ero rl{I.rfi 3{rgs qqqr sqrgF, ai-fi{ sirrq {"s/
e {r{(. dt 3{ffic qr{rftrr(or +l qn-r+ rd +G +r F{{ t+ irqFlrrfftftfimrCtiora'c{tffir7
'fhe anoeal under sub scction t2l and t2Al .,f rhe secuon 8{i the Finance Act 1994, sha]l be filed in For ST.7 as
nr escibea under RLrIe 9 (2) &9i2A) of Ge Servrce Tax Rules, 1994 and shaLl be accompanied by a copy of order
bf Co*m,ssroner Cenual Excrse or Comrnir,sroner, Cerrtral Exclse (Appeals) (one of which shall be a c.ertilied
.oDvt and (oDv of the order Dassed bv the Cornmrssione, authorizinq the Assislarlt Cornmissioner or tleputy
Co'min issiondr-of Cen tral Exc ise / Service l'a< ro file the apt)r:al before the Appellalc Tnbunal.

ffrr {e+, t*fiq r.{r< {"ar qri t-qr6{ 3Tffiq !nfi{<or (&) t sR 3rtri + {rr+ i *:{tq rsrE {c+ qlfft+q 1944 ff rrRI

35qs+ *(td, *frffiq 3rfiift{c, 1994 6t?Il{r83+3i i &r+t fr fr<qff.rt{, qq qa{r } vFt {ffiq qrftrn{q t
qffm Ead ({q s.qr{ pJ-+,&{r 6{ qiT h 10 cftsrir (10%), nr{ {iT qigci{rffidt, cr {qtfl, sqAff{{qhTffide, sr
rr.nrn Ffiq'r qrTr. arrt ft lq, ?rRr h 3fi,i( fir R sG +-ft 3{qie'r" <q {'lrl ee r,ls "c]I t sfu{ a irr

Hfq rsr< sIn6 \ra +{rfrr + sinria 'qrq fFq rn sF" t F-x ,nF-q i
(r) Era 'l 1 fi + 3r d-d .{q
{t ir+}e aqr ff fr r{ r+a qf}t

{ni) ffia a-qr 1Mt } F-+c 6 + .4 td aq -rx
- qcrf,T{ftfitrr{r+yr<trr<ffirq (ri.2) +lfft1q;614 t atvt X{ fh{i wfi'fi-r crffi h qclr G-sRrLt{

Fn-{ qfr \ra 3{ftd fr qrri {f,i A}ti
For an aooeal lo be filed before the CESTAI', under Se,ition 35F of t-l)e CentJal Excise Acr, 1944 which ls also
made apbhcable lo Servlce Tax under Secbori 83 of the Findlrce Act, 1994, ar appeal against thrs order shaLl lie
belore t}l? Tnbuna-l on pa\,Tnent of 107o of tie duty demalded where duty or duty and penalty are in dispute, or
penalty, where penalqf alone is in dispute, provided ttre alllount of pre-deposit payable vrould be subject to a
ceilinR of Rs. 10 Crores,- Under Central Excise and Service Taj<, 'Dut/ Der[anded" shall include i

(i) amount determined ur.der Secuon I I I);
{ul amounl of erroneous (:envat Credrt teken,
{ix) amount payable under Rule 6 of the Cenvat Credit Rules

- provrded further that ahe pro\risrons o[ Lhis Secuon rihal] not apply to the stay applicadon ard appcals
pendmg before any appellale audroriry prior to Lhe comrne, cemenl of the Finance (\o.2) A(1, 20I4.

rrcr rrr*rt fr5rftwr wt<a :

Reuision aDDlication to Government of India:
rq jfl?cr fi 'titeflqrii6r ffifu? qrc.d t,+-ffq stq-re clEm 3Tfaf lTq, 1 994 ff Er(I 35EE h c!rqq.{-6 i 3iE4-fiffi{ qft-{,
rlr?7r qr6l., 5+tuur vrirt fmi,Fir r*r"m, ffiR G.lTrrr, +fr {ft{, f,t-+< ffc ir{{, {{( qrf, {t t!ff-llooo1, d fr-{r
qrnr qrilqr /
A revlsioil application Les lo the Under Secrelary, lo llre Govemment of India, Revision Apptication Uni!,
Mrnrsrrv of Fifianr e Deoartment of ReveDue. 4t}l !'loor. Je,:van Deeo Buildins. Parliament SLre'eL. New Delhr.
I l0oo f, uflder Section .35E8 ot t})e CEA 19,1,1 in respe( i ol' the follovdng case, lbvemed by first pr6vrso to sub
sectron lI, of Section-358 ibid:

Sulsnry#d #srffi fi'ESHEnilffiE ffi
qsF rlE q IIFI fi T+TIFI S qr-q? qti
ln caae of any lois of goods, where the loss r'crur's in transil Irom a faqtory to a warehouse or lo another faclory
or frqm qne karehouYe lo anoth-er durins the course of pr(,cFssrng of 1-h-e goods in a warehouse or m slorage
whethe, in a factory or in a warehouse

rrrc*hqr6rftff<rgqr4trfrffirqtQqre?.ftffiqiirrffsBqrqqtqt.r€h*qEqr<{rcn+sc(ftn4+{rsnt,
fr irr.d * Er{< G ft{rqqr ii+dffa ff rff tr /
In case oI rebate oI dutv of excrse on soods exDolted to ar, / countrv or territorv outside lndia of on excisable
material used in the mahufacrure of thE poo'ls \i,hich are e).i,orted to-any countri or territory outside Indra.

ffi as[< syq q1 qra4p4l+"r ia-{l qrR d {rf,r. -rq rq qI T.rn +. m, r ii-qta l-+qFrqr tsr I
In case ofgoods dx-ported outsrdelndra ixporl lo NEpal or El)rlan, withoul pa'vTnent of duty.

qfrfl"h r.qr{ d Esl{{ erEn s r{'rlrr hftrrn qn h{.ra qq 
"r,?Fm !s fs+ RFrq rr+qFn h r*a qFq ff.ri i 3if, G 

"flisr'it urq+ 1+ft1 h 6r.r B-r aldii{q (q.2),I99sfi srn 109 *apr F;rrffrdarte 3Tu+r {rrrrrfrD rt qr rii }qrtsaftC
.rq t/
Clcdrt of aiy dury allowed to be uldued rowards paYrnent of ercise duty on flnal products under lie Drovisions
of thrs Act or the"Rules made tiere under srich ord-er rs pessed by the "Commrssrbnet: (Appeals) on oi aJter, the
dare appoinred Llnder Sec. I0g of the Fmim(e (No.2) Arr,'1rr98. "

rlna ]na{4 ff A rftqr q.rr qtqr EA-8 +, ir 6r Adrq riqrir rl=F (xff{yftirrrrfr,:oo t, }. Fm 9 + 3rfrit4 EfiEE t, Tq
irrirr+ ds'r+ 3 qu+ 3ffi+{ ff -{rff qrFdq r so.rtr qr+<r * qr.t {"r 3n?rr q 3{+{ 3dcr fi i cftci qTtr ff qrff qGqr qRT

fl i-{io r,qrE ql"- vfldfr-qq, 1944 ff lrrrr 3s.EE } r5r fteiiFa rr.E ff J]i.r{,ft +qrer ++{q'TR-6fttrtss. fiff{
*sr r
Thd above applicadon shau be made in duDlicate in Form IIo. EA-8 as soeciled undea Rule. 9 oI Central Excise
lADpeals) Rtles,200t wiLhF 3 months Fom t}le date on /hich tie drder soueht to be aDDealed aeainst is
ao'rlirEunicatpd and sha.I be ac(ompanied br two coDies earll of the OIO and OrdFr In ADDeal. lt should also bc
a( companied by a copy of TR o Ctialan cvi(lencing'pa]fient of prescribed fee as prescdbed under Section 35
DE of CEA, 1944, under Major IIead ofAccount.

r+freror 3n+<c + mq ffifad ftutfta rr;+ 6r rrqiff ff qrff flfi.] r

:ieJ +q.r r6c q.+ c-rq x,qi +r rqi qq *-i -ci :)00/ 6r f.ttrq Fdqr qrq fii qB ,iq{ -6q -fi enq srt t ;+ra d +r rqi
t ooo -/ ar rrrnrrr f*-qr wqr
The :evrsioi application shall be accompanied by a fee of Il.;. 2OOl- where the amounl involved in RuDees One
Lac or less and Rs. 1000/ where the amourrt iniolved is more t})an Rupees One Lac.

l^R ,frSf n {+? p *ae! g3rr}t {fur.\ Xo un1+ Ff T-q rr q,ran, srtm arr t ftar ,rrn ,<rft{r rr Tq + 6ri 1r
r{'l +i tnIrrT ca ffq q fir4 6 rqq qqrFqr4 {fl;ttrr T'ntdr[?Tr +- r.s qqtq {l +?Tq rr+r{ fiq+ 3{rfi{ r+.{r qr r e i / In
case, the ordeJ-covers vaflouiDumbers of order- in OnRinrd, fee for each O.l.O. shoulA be pard rn the aJorelard
4)annef,-not wlthstandlng thF lact thal Ure one appeal_1o dre Appellant Tnbunal or the oiie aDDlicauon ro the
Cenl.ral Covt As the casd may be, is f led roevojtl scupr.,)r,a li,drk if excising Rs. I lakh feebf Rs. )0O/- for

q"fiqrilFtir ;qrqrdq rlq a{ft} 
^f+m, 

1975, + 3rt{tri-t t r{lnr nl qGn r"i er.rc q?n ff rR c< fttrfft-d 6.so 6c} {r
;qTqT4q atn6 reEi-a nrqT tsr{r r*!rr /
One cqpy o, appllcation qr O.l.O. as the ca.€ msy bp, ard the order of the adludicatinp authontv shall bear a
cour r fei stam'p of Rs.6.50 as prescribed lrnder Scledille I )n terms ol Lhe Couir Fee Act;l975, as amended.

t"r:f,+, :4 g'rE,f;ft. \,ii- +flrr a{Ift;+wrfhrrw (er,r4 ErlA) f;tqqr{+r, 1982 it 4Frd qa a< iieerr+ rrrdi +r
FFqFrd {.i EI{ Ffifi 6r :rtr * tqrt qr+Fta ftq qro }r I
Atliqtion is ?lso i{lvile-d lp the.rRles cgver ing these'glrd oDer related matters conlained m the Customs, Excise
and Seruce Appellate l'nbunal {tfocedure) Kules, I982

rg *ffi{ rTf}sq J+ {ftr.ilR-{ 6d n ftiltrr qrcfi, ftqa *{ T4-{ { trrc.trrfr h ftS, 3rffmFff furrrft:T tf,€lfu
www.cDec.gov.rn lnt (q.lt( 6 | I
I9l !l!_gB.b9l.1l..qglarlJ! 

^a{r_d-laresr 
prov!!tol-" I.!9q"S !9 filins of appeal 1o rhe hisher appellare aurhoriry, rhe

appeuant maY rerer to Lrre ueparlmenlal wer,srle www.cbec,Rov.rn
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Appeal No V2lEA2l 1l -27 /RAJ/2A1O

?

The Deputy Commissioner, erstwhite Central Excise Division,

Gandhidham fited Appeat Nos. V2lEA2l13-27/R J/2010 on behatf of the

Commissioner, Central Excise, Rajkot (hereinafter referred to os "Appellant

Department") in pursuance of the direction and authorization issued under

Section 35E(2) of the Centrat Excise Act,1944 against Refund Order No' 238 to

2521?OOg-10 dated 1'l .3.2010 (hereinafter referred to as "impugned order")

passed by the Deputy Commissioner, erstwhi[e Centrat Excise Division,

Gandhidham (hereinafter referred to as "refund sanctioning authority") in the

case of M/s Rudraksh Detergent &. Chemicats Pvt. Ltd, Padana, District - Kutch

(hereinofter referred fo os 'Respondent' ).

2. The facts of the case, in brief, are that the Respondent was engaged in

the manufacture of excisabte goods fatting under Chapter Nos. 28 and 34 of the

Centrat Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AADCR08390XM001 . The Respondent was avaiting benefit of exemption under

Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utitize atl Cenvat credit availabte to them on the

last day of month under consideration for payment of duty on goods cleared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. 16l2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered

the method of catcu[ation of refund by taking into consideration the duty

payabte on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

2.2 On scrutiny of refund apptications, it was, inter alfa, observed by the

refund sanctioning authority that,

(i) the Respondent had instatled certain new machineries for

manufacturing of Detergent bars after cut-off date of 31.12.2005 and

hence, they are not etigibte for refund of duty paid on goods

Page No. 3 of 11

2.1 The Respondent had fited refund apptications for the period from

November, 2006 to January, 2008 for refund of Central Excise Duty, Education

Cess and Secondary and Higher Education Cess paid from PLA amounting to Rs.

21 ,01 ,06,973/- on clearance of finished goods manufactured by them.

:: ORDER-lN-APPEAL ::

D
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manufacture out of said new machineries.

(ii) exemption under the said notification was availabte onty to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary & Higher Education Cess and hence, the Respondent

was not entitled for refund of Education Cess and S.H.E. Cess.

3. The sanctioning authority sanctioned refund of Rs. 13,92,43,085/- vide

Refund Order No. 9'l to'105, att dated 12.6.2008, and rejected the remaining

refund amount. Being aggrieved, the Respondent fited appeats before the then

Commissioner (Appeats), Centra[ Excise, Rajkot who vide his Order-in-Appeal

No. 338 to 353/2008 dated 12.12.2008 allowed the appeats with consequential

retief. The Department reviewed the said Order-in-Appeat and filed appeats

before the Hon'bte CESTAT, Ahmedabad atong with stay apptication. The

Tribunal vide Order No. S/1233/WZBIAHD/2009 dated 17.8.2009 rejected the

stay application.

3.1 On rejection of Stay apptication by the Hon'bte Tribunat, the refund

sanctioning authority sanctioned refund of Rs. 5,69,14,072l- vide the impugned

order but did not sanction refund of Education Cess and Secondary and Higher

Education Cess totalty amounting to Rs. 57,80,180/-.

4. The impugned order was reviewed by the Appettant Department and

present appeats have been fited inter-olio, on the grounds that,

(i) The impugned order was passed in pursuance of directions

contained in Order-in-Appeal No. 338 to 353 / 2008 dated 12.12.2008

passed by the Commissioner (Appeals), Central Excise, Rajkot; that the

said Order-in-Appea[ has been chatlenged by the Department before the

CESTAT, Ahmedabad and it is stil[ pending.

(ii) That the Board vide letter F. No. 110/21 /2006 CX3 dated

10.07.2008 addressed to the Chief Commissioner of Central Excise,

Ahmedabad has issued point wise ctarification on the area based

Exemption Notification No. 39/2001 dated 31.07.2001 , wherein at Point

No. 1, it has been clarified as under:

"Point No.1: Whether the benefit of exemption would be available to

goods/products thot unit storts manufacturing after the cut of dote for

the commencement of commercial production i.e. 31.12.2005?

Comments: There would be two situatians. First is thot where o unit

Page No. 4 of 11
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Appeal No: VZEA2l'l l -27 / RAJ / 2O1O

introduced o new product by installing fresh plant, mochinery or capital

goods ofter the cut off date, in such a situation, exemption would not

be availoble to this new product. The said new product would be

cleared on poyment of duty, as applicable and separate records would

be required to be maintained to distinguish production of these

products from the products which ore eligible for exemption.

The other situotion is the one where a unit storts producing some

products (after the cut off dote) using the plant ond machinery

installed up to the cut off dote and without ony addition to the plant

ond machinery. For example, in case of plant molded products, a unit

may commence the production of different products simply by chonging

the moulds and dies. In that case the unit would be eligible for the

benefit of Notification because the plant and machinery used for

monufacture has remained the same. ln this connection, it is further

clorified that for the purpose of computing the original value of plant

and mochinery, the value of plant and machinery instolled on the date

of commencement of commercial production only sholl be considered."

(iii) That the assessee instalted one sito, one vibrator sieve, one weigh

dropper, vapor separator cyctone and sigma mixture for manufacture of

detergent bars after 31 .17.2005. From the certificate dated '12.04.2008

issued by the Chartered Engineer, it appears that one sigma mixer, of

production capacity of 3,900 Liters has been installed after 31.12.2005

and both the sigma mixer instalted before and after 3'l .12.2005 are

having equa[ capacity. Hence, the production capacity of the assessee

has increased. The Chartered Engineer also certified that the sigma

mixer instatted before 31 .12.2005 and instalted af ter 31 .12.2005 was

having equal capacity. Therefore, it is ctear that with the said new

machineries, they have obtained the production, otherwise there was no

need to instatl such new machineries and investment of such huge

amounu that due to said new machineries, the production has been

obtained and refund is not admissibte on the additional production from

the new additional machineries as above under the said Notification.

5. The Respondent vide letter dated 8.6.2010 fited Cross Objection,

inter alio, contending th at,

(i) That the refund sanctioning authority correctly fottowed the

Order-in Appeat No. 338 to 353/2008 dated 12-12.2008, especiatty

5
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when the stay apptication of the department was rejected by the

CESTAT, Ahmedabad vide Order No. S/ 1233/WZB/AHD/09 dated

7 .8.7009. The refund sanctioning authority has correctty decided the

refund ctaims and there was no ground for rejecting onty because

the department's appeal was pending before Hon'bte CESTAT. The

said maintenance of judiciat disciptine cannot be set aside as

incorrect or bad in law.

(ii) That the grounds of appeal are mere reference to the grounds of

appeal so pending before Hon'bte CESTAT and the same does not render

previous Order-in-Appeat No. 338 to 353/2008 dated 12112/7008 as null

and void. The said Order-in-Appeat is stitl vatid and futty in force and

during the validity of the said order, the present refund ctaims cannot

be hetd to be invatid.

(iii) That there was no condition in the notification that no additional

equipment or machinery coutd be instatted in the said unit after

31 .12.2005. The appeal fails to appreciate that the notification was

meant to augment industriaI activity in Kutch region which was

devastated by an earthquake. Sure[y, the Central Government did not or

coutd not intend that there can be no further investment made or

machinery installed. lt is wetl settled that a notification has to be

strictty construed and in absence of any condition it is not open to the

executive authority to read any assumed condition that there was a

prohibition in instatling any new equipment or machinery after

31 .12.2005. The present appeal proposing to read additional conditions

in the notification deserves to be rejected.

(iv) That the present appeats seriousty err in not appreciating that the

exemption was not based on any production capacity. The exemption

was granted to the unit in respect of goods manufactured and cleared by

it provided it was a new unit certified by such empowered committee.

The Respondent's unit was a unit so certified by the empowered

committee and, therefore, a[[ the clearances made by the respondent

from the said unit were qualified for exemption. The present appeat

proceeded to read a condition which is ctearly absent in the notification

and deserves to be set aside.

(v) That the respondent had on[y instatled such equipment or

machinery which had resutted in achieving debotttenecking. The
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respondent had submitted two Chartered Engineers Certificates to the

Asst. Commissioner which have remained un-controverted that there was

no increase in production capacity as a resutt of equipment or mach'inery

instatted by the respondents.

6. The Appeats were transferred to cattbook 'in view of pendency of

appeats fited by the Department against Order No. A/1713-

1714/WZBlAHD2010 dated 15.7.2010 of the Hon'bte CESTAT, Ahmedabad

in Respondent's own case before the Hon'ble Supreme Court. The said

appeals were retrieved from caltbook in view of the Order dated 5.9.2019

passed by the Hon'ble Supreme Court and have been taken up for disposat.

7. Personat hearing in the matter was he[d on 24.2.2021 in virtual mode.

Shri Vinay Sejpat, Advocate, and Shri Rajesh Devpura, GeneraI Manager

(Commercial), appeared on behatf of the Respondent and reiterated the

submissions made in the Cross Objection and also submitted written submission

for consideration. No one appeared on behalf of the Appettant Department.

7.1 ln written submission, it has been contended that the Departmental

appeal has been dismissed by the Hon'bte CESTAT, Ahmedabad vide its Order

No. Al1713-1714/2010-WZB|AHD dated 15.7.2010 reported as 2010(260) ELT

469 (Tri.-Ahmd) and that Civil Appeal No. 5487-5488/2011 fited by the

Department before the Hon'bte Supreme Court have also been dismissed as

reported in 2019 (368) ELT A.341 . Since, the issue raised by the Department in

present appeat proceedings stand decided and settted by the Hon'bte Supreme

Court, the present appeats fited by the Department deserve to be set aside.

8. I have carefulty gone through the facts of the case, impugned order,

grounds raised in appeal memorandum and Cross Objection and oral submission

made by the Respondent at the time of hearing. The issue to be decided in the

present appeals is whether refund sanctioned vide the impugned order in

pursuance of Order-in-Appeat No. 338 to 353/2008 dated 17.12.7008 is

correct, [ega[ and proper or not?

9. On perusal of the records, I find that the Respondent was availing the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PL-A as per rates

prescribed under said notification which was subsequently modified vide

Notification No. 16l2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

7
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dated 10.06.2008. The Respondent had fited refund app[ications for the period

from November, 2006 to January, 2008 for refund of Central Excise Duty,

Education Cess and Secondary and Higher Education Cess paid from PLA

amounting to Rs. 21,01 ,06,9731- on clearance of finished goods manufactured

by them. The refund sanctioning authority partiatty rejected the refund claim

relating to duty paid on goods manufactured out of plant and machinery

instatted after cut-off date of 31.12.2005 and also rejected refund of Education

Cess and Secondary and Higher Education Cess. The Respondent chattenged the

rejection of the refund before the then Commissioner (Appeats), Central

Excise, Rajkot who vide his Order-in-Appeal No. 338 to 353/2008 dated

12.12.2008 allowed the appeats of the Respondent with consequential relief. ln

pursuance of the said Order-in-Appeal dated 17.12.2008, the refund

sanctioning authority sanctioned refund to the Respondent vide the impugned

order.

9.1 The Appet[ant Department has fited the present appeals on the ground

that Order-in-Appeal No. 338 to 353/2008 dated 12.12.2008 was chatlenged by

the Department before the Hon'bte CESTAT, Ahmedabad, which was pending at

the time of fiLing appeats. The Appe[ant Department mainty rely on Board's

letter No. 110/21 /2006-CX.3 dated 10.7.2008 to contend that instaltation of

new ptant and machinery after 31.12.2005 had resutted in increase in

production capacity and hence refund is not admissibte on such additionat

production.

9.7 On the other hand the Respondent has contended that the Departmental

appea[ has been dismissed by the Hon'bte CESTAT, Ahmedabad vide its Order

No. Al1713-1714/2010-WZBIAHD dated 15.7.2010 reported as 2010(260) ELT

469(Tri.-Ahmd) and that Civit Appeat No. 5487-5488 12011 filed by the

Department before the Hon'bte Supreme Court have also been dismissed as

reported in 2019 (368) ELT A.341 . The Respondent further contended that since

the issue raised by the Department in present appeat proceedings stand

decided and settted by the Hon'ble Supreme Court, the present appeats fited

by the Department deserve to be set aside.

10. I find that the main contention raised by the Appettant Department in

the present appeats is that the Respondent was not etigibte for refund of duty

paid on goods manufactured out of ptant and machinery instalted after cut-off

date of 31 .12.2005. lfind that the Hon'ble CESTAT, Ahmedabad has dismissed
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the appeats of the Department vide Order No. Al1713-1714/201O-WZB/AHD

dated 15.07.2010 reported as 2010(260) ELT 469(Tri.-Ahmd), wherein it has

been held that,

"5.1 We have considered the submissions and perused the records. The

respondents are eligible for the benefit of Notification No. 39/2001-C.E., dated

31-7-2001, is not in dispute. The appellant have only challenged the Ld.

Commissioner Appeals' order, setting aside the lower adjudicating authority's

order to the extent of denial of50% refund on the production of detergent bars

in case of order No. 91/2008, dated 12-6-2008. The contention ofthe appellant

is that the respondent have installed one silo, one vibrator sieve, one weigh

dropper, vapor separator, cyclone and sigma mixtue for manufactue of
detergent bars after 31-12-2005 and installation of one sigma mixture of
production capacity of 3900 after 3l-12-2005 is in addition to a sigma mixtue
of equal capacity already installed in the factory pnor to 31-12-2005, has lead

to enhancement in production capacity. This issue has been dealt with by the

1d. Commissioner (Appeals) at length in para 11.1 to 1i.5 and gave cogent

findings that the installation of the aforesaid equipment has not led to any

enhancement of the production capacity. The aforesaid equipments were only
to improve efficiency, to ease the problem of storage and handling of raw

materials. The leamed Commissioner (Appeals) in para 1 1.3 of order-in-appeal

found that :

"On perusal of the declaration filed in Annexure-l giving information
relating to installation of machinery on or before 3l-1,2-2005 ard after 1-

12-2006, I find that One Silo Mixer of 23 M3 capacity and one Vibro
Seive of 3.7 M}/tl were installed to take care for any change in
formulation. One weigh hoper of 1.35 M3 was added after removing the

conveyor which fed the two mixtures since it created the quality problem

and now each feed each mixer. Further, one cyclone was replaced since

the earlier one was not working efficiently. Lastly, one Sigma Mixer of
3900 Liters was added to enable easy change in formulation.

Further, Shri Mahendrakumar H. Trivedi, Chartered Engineer vide his

Certificate dated 24-4-2008 while taking into account the installation of
above 4 items has stated that "Installed Capacity of Detergent Bars is

determined by the capacity of the Plodder, Stumpers and Wrapping
Machines. Since there are no addition to these three equipments, the final
installed/production capacity remains at the original installed copacity
of7 5000 MTs per annum as on 3I -l 2-2005. "

I find that Lower Authority vide his impugned orders have not adduced any

findings to counter the appellants above arguments and the Charlered Engineer

certificate.

Further, I find that the basic use of installed machineries is to handle the

problem of storage of raw materials, increase efficiency of the installed

machinery and to facilitate easy change in formulation. I also find that it is a

fact that there is no addition to the already installed capacity i.e. 75,000 Metric

Tones and the said fact has not been refuted by the lower Authority in his

order."

The denartment didn't challense the findi rlgs of the lower ad dicatins

I

u

authoriw. Revenue could not produce anv document or anv evidence which

shows enhancemeq t of production capacity The Revenue has also ptaced

rC liance on clarification on Point No. 1 issued by letter F. No. I 1012112006

CX3. dated 10-7-2008 Since there is no change in installed caoacitv the

Board's clarification is not relevant to the instant case. Thc leamed
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Commissioner (Appeals) has relied upon the Point No. 2 of the aforesaid

Board's clarification wherein it has been clarifred that as long as there is no
increase in the caoacitv of oroduction and alteration or addition are made to

enhance the oualitv of the oroducts or for efficiency gains the benefit of
notification shall not be denied. Therefore. we do not find any infirmiW with
the leamed Commissioner als order. The a eal is dev id
Therefore. the imnurned order is unheld and the appeal of the Revenue is

f

dismissed to the above extent."

(Emphasis supptied)

10.1 I find that the said Order dated 15.7.7010 of the Tribunal was chatlenged

by the Department before the Hon'ble Supreme Court, which has been

dismissed by the Apex Court vide Order dated 5.9.2019 as reported in 2019

(368) ELf A341 (SC). Thus, the matter has attained finality and stand decided

in favour of the Respondent. Thus, the Order-in-Appeal dated 12.12.2008 has

been upheld by the Hon'bte CESTAT, Ahmedabad as wet[ as by the Hon'bte

Supreme Court. ln view thereof, the refund sanctioned vide the impugned

order in pursuance of directions contained in said Order-in-Appeat dated

17.12.2008 is legal and proper. l, therefore, hotd that there is no infirmity in

refund sanctioned by the sanctioning authority vide the impugned order.

11. ln view of above, I uphotd the impugned order and reject the appeal.s

fited by the Appe[lant Department.

12.

12.
above.

3rftm+-dt drr (S ft .rq 3rffi ;Fr ftTerrr wi-tr rrt+-t frqr crdr tl
The appeats fited by the Appe[tant Department are disposed off as

v 1-( 1'\21) ' '

Attested

r,) I

(v.r.sHAH)
Superi ntendent(Appeats)

To,

M/s Rudraksh Detergent &. Chemicats pvt Ltd,
Vi[[age Padana,
Tatuka Gandhidham,
District - Kutch.

ILESH.K MAR)

Com m issioner(Appea ts)
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