
<Be$er+q.*.drcr:-

S 
qffd / sFir{@r/Appeal /Iite No

v2l557, 568-573/RAJ/20l 0

DrN- 202 r 0364SX000000FDE4

{d3n*r{i /oro No.

105-t I I/2010-t I

Eriqrpare

t 0.06.2010

3rftq eneir drqr(Order-tn-Appeal No.):

after +;r ftqi6 7

Date ofOrder:

KCH-EXCUS-OIDO-APP-I 3 1 -TO-1 37-2021

qr0rGftarter
Date of issue:

iil

(ii)

(iii)

(t3)

(^)

09.03.2021 11.03.2021

rft atffihr gzTE, 3tTgs (qfrq), rlqqtcrr{Twf.dl
Passed by Shrl Akhilesh Kumar, Commissioner (Appeals),

Rajkot

3rc{ 3ngifl tig-tr qlg-m/ scrgs/ e-{r{6 qr{s, }ffiq scrr{ {6/ nqrfir{F{ \,ritqrs{,
{rsfrd / infirr{ / qftfturqr aro grStRfua w& no artrr t gB-r: I
Arising out of above mentioned OIO issued by Additional/JoinuDeputy/Assistant Commissioner, Central

Excise/ST / GST,

Rajkot / Jamnagar / Gandhidham :

qffi a cffi 6r nrq \rzi r r /Name & Address of the Appellait & Respondent :

M/3. Aartt Industries Ltd, (Fortrrcrly Anushaldt Chemicals & Drugs Ltdl Su-rvey No. l43O/1, [.tioual
Highway !to. 8-A, Bbachau, District Kutch.

w 3lrt{r(qftq tqfud*t€qftffikrrS-+t r,rT6 yrfM I rrfu+,'r * rqlr q{fq +<6{t+ rAr/
Any person aggrieved by tiis Order-in-Appeal may file an appeal to the appropriate authority in the loliorMing

ffqr {t"n ,i*q ssr< Uisi qi +{rfi 3{ffiq:qrqrifd{,,r + yR qfr<,i;.ftq esr< cJis ir&fi{q ,1944 ff rro 35B h
d-flI( q{ fti aTl*f+{q, 1994 ff ur(r 86 } r.trrtir ffiB+ir w,ra ft qr ffiff t rl

Appeal to Customs, Excise & Service Ta-\ Appellate Tribunal under Section 358 of CEA, 1944 / UDder Section
86 of the Finance Act, 1994 an appeal lies to:-

{Iftr.sr {FTrfi + {qfu{ qtrr qrq+ ffqr 86, iffiq r.cr{n {fc{ \-{ t-{r{{ srffi{ qrqrfiifi.rr ff Ee}s +d, +€ di6 ;i 2,
m. i. 5rr, rtffi,*fr qrff RC r/

The special bench of Customs, Excise & Sewice Tax AppellaLe Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relaling to classification and valuairon.

Trtr6 qfa+< ttat i { r, ,n qfft * rr+r+r im c.S 3r{rii TfrEr ar"q-+{rq rarrE {ri6 ('d irdrf{ q'mq .qrqrfiF..r
(ffi )ff cfuq ++q ffkdr,,fttq -,r, cfqrfl T.rq rrrai' {rr{rarc - : 2.. q r d ff <'rfi rFiq u

To the West recional bench of Customs. Excise & Service Tax ADDellete Tribunal ICESTATI ar- 2.o Floor-
B.haumali Bhad/ar. Asarwa Ahmedabad-38ooI6in case of appeals'other than as nientioned in'para l{aJ

3r+{i{ ;{rrrffrflr } sqq qfi'q rwc r<i t fiiq i*c rflr< {r€l (a$-<1M, 2oo 1 , i fi{q 6 + dfrrid Bufft-( fus
.rt trT{ EA-3 fr sRcmitd ft'{r crfl qGC rs+ttr,qt+ng+rfrtcm, 16r rtrn q-o ff qiq ,qr* 6i qi,T 3lrr

flrrqr rqr qclTr, tcq 5 qrs zr rqi frc,s alq ,-'r\ qr 50 {s rqq 16 {q4r 50 Tlq {c-q + 3rfu+ t n 6qrr 1 .000/ rrTi.

5.000r flt qcr{l '10.000/. tqt 6T frEtf.d qcr sra ff cfr Tiq{ 6tr iiutftc rrq +r qrmm. -idftlr 3Ttrra -{rrrftr-{*
6r qner a rrrq{ {fi-sr< h lrq fr Fft fr qdfr++ trr + {'+ arcr {rtt'qift? i'$ ir€ rd ft'n qr+r qrB,r I qdffd 

ETtFc 6r

ryrrrt. i'+ ft yc ,nwr q frfl srerl Tri ,iiift-i {ffiq -''-"5- S erEr Brd e"r arra srt,r (+ qi+) -+ f+q 3n#.qi +
qrq 500/- Eqq 6r FiElftf, s1e. w rrn frm rl

The aDDeal to the ADDeUate Tribunal shall be Iiled in ouadruolicate in form EA 3 / as Drescrrbed under Rule
6 of Cintral Ex.ise lAnn.2ll Rrrlcs 2ool anrt shall trie acrhmnanred asainst ond which at least shotrld be
accomoanred bv d' f6e of" Rs. 1.000/- Rs.50O0/. (s.10.000/. where amounl of
dutvdimand / inteiest /Denaltv / refund is uoto 5 Laa.. 5 Lac to 50 ]-ac and abovi 50 Lac resDectivelv in Lhe
fonfi of crosded bank'draJt iri'favour of Aslt. ReEistrar o[ branch of anv nominated public seitor ban]< ol lhe
olace where the bench of anv nominated oublic"sector bank of the olate where lhe'bench of the Tribunal is
iiituated. ADolication made fo'r crart of blai shall be accomoanied bv a fee of Rs. 50o/ .

.{tHtq 
'{rqil'tt6,.rr + qceT rlqi{,I+{ 3Tttf#,l q94+t &'rr[ 86(i ) ti"rl; r+rfl tffir. 1994. + tirc 9(1) q qn

ftEfftd cq{ s.T.-st qR vffii d ft qr si ft qi re+ {p{ ft's' qraer } frEa qftm {i.rff d, s{rft cB FrlT l' dqn fri (r+}
t\r6 yfr TqrFre *ff qrEC) qt{a{+t +q++tr q, rF * nm, r6i !"rT + clrr ,qrq fr ctrr 3It{ qrrlal.rrr gqrfl, tcq
S nnq qr rst +qi oro ncq qr 50 qqqq rfi q-.EI 50 ffe 6cq+ 3rftr{i f,} ,qqr' 1,000/- E{t,5,000/- 5ct {T{r
1o.ooo/- rct 6r fttifta q{r 11.6 6 cB riq.r E}r FtriFl etEt 6l qrFrr{, riqfu-4 3rffiq -qrflfufr'q {t T re' } T 

oT ++
rFiq-n k rrq n Gffi S qr4Fi-ri ffi * t{ aRt ;rr1''eiGit fi'cnc, arrr '}ar rrqr arfrrr r sdfua flw rt {T +rt, *s & tc
,rFE ;t frir qGq irtr EdFtr{ qffia rurrfiitr6,, !r ff es.a1 fua I r cnT{ TArr (A af{,) } ft-q r}e, 'rr }' qr, 500/- Errr

sr R{tfod {"tr "rcr Fafl +ln t/

The aDDeal under sub section (Il of Seclion 8b oflhc Flnance Act, 19c4,10 lhe Appellatc Tribunal Shall be
i ii,l 'if,',l,i"a'iil""Ii.i.;i;"F;i; 5.T.5 ;J;ia:ciii,.d undei Ruli 9til or Ihc scrvrce Ta"i Rules, lee4, and ShdI
he acc-omoanied bv a coDv o[ tlle order eDoea]ed aqailrsl {one ol ivhich shall be ceirlted rqpyl and slloqid.bq
accomoariied bv a'tees rjl- Rs. 1000/_ where the ainounl of service tax & rnlereqt dem4nde-d d6 Penalty lcvred

"i 
ni El-at ts'oi less. Rs.5000/. where the amounl of service la-,( & inlerest dcmanded & p-eaalty levred r-s

more than five lalhs bul nor exceedinR Rs Fifly l.6l<hs, Rs lo,ooo/ where the amount ol servlcc lan tL
iiiiii.iit*i-i,iaEdti ;;aiii'l;i,EaIJ hoii r r''a,i firtv i;klia ru'p"es: In the rorm o[ crossed bank draJt rn
ii',J,i,'.i''i,iiii'i*eifiiLdnr'il6itrai'oil t'. bench of nomiiated Publii Sect.rr Bank 9[ Ihe placg \vh9!e-rhe ben.h
;lT.,bunal G iituiied. / fpplication madF 'or Erant of stay shall be a.companied bY a fee ol Rs.5ou/ '
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ft'tr qltf+{q, rss+ff ur{r 86 {i {.{-uRT3ii (2) ]IE (2A) + niflt( {i ff.rfr 3{ftm, n{rr{ 1ffil, 199a, +ft{c9(2) \rs

9(2A) + T€-{ fiuift-( Tq{ s.T. 7 i' 6l qr ql l} \.:i ss* qrq wtm, }dq sicr< cJq 3T!FIT 3lrgs (ilftcI), +-*q 3-{r( {c{ er{r

orao *rt.i A oeot .iqo 6{ (e<i t rfr qfi' yqrFrr ffi qrBq atr rrg<; am rrrr+ wgo qczn 3qttifi, in*{ Tqr< il6/
+<r'rr, dt qffiq qrqrfu+r"r qir qr+fi <i fli {r fierr ti, srA qr.r{ffcftfifiq il qaq {.+-ffi-r /-- -. ^ ^--
The aDoeal under sub se.rion I2l and (2Al oflhc seLtiorl Br) Ihe Finance Acl 1994, shall be nled In For ST'7 as
oresciibed undcr Rute q l)t &9t2Al ot ihe S.rvice Tax RLrle!,, loq4 and shall be accompanied by acopy ol order
5i C;;;;ii;;;; tinira-L dx.,si or Commrssioner, Central Excise (Appea]sJ (one of which shall be a cerrilied
.oovl and .oov of rhe order Dass.d bv th( Com missionelaur horizing the AssislaJlt Commrssroner or tlePuty
crjminrssroner ot Ccnlral Excise/ Service Tax io file lhe appeal before Ihe App.llaie Tribunal.

ffq.r cJq, adq 3-ffr< sJei $i A-{rqi( 3rffm srft}qirq (R.) t vft qtri + qrrr+ ii Et< r.clz 1"-1 {tfty-1944^ff u.r{r

ssq""i.rrno, otA Gifu 3rftfilrc, 1994 ff ?rRT s3 h 3ifr.id iqrar{ Eit *qqfr rd t, fi qriqr t cft 3Tffic xrFi6{"r t
srftm .-t IIFc ricra tF4i/t{r 6{ qirr + 10 ciisR (10"/"), s{ qin I''?i gqf{r ffid t, {r Wt{r, s{ Ar-{q {ql-{r ffid t,5r
vrr+ra B-qr ,no qsrfr H rfl trrrr i 4a,l-+ aqr f+ on Erfi rqfu= ?q .risl ff fr+g -vq i q[A-{ a dlr

*-fiq r;crd cl6 r,ri t-{15, + iT'i-r 'qin hq t1t, Ta- i fts ,nft-q t
(il urrr 11 ti + $flFT -6q
{ril ffiz :rqr ff ff 'ri 1r;r T f"I
qiiil He 'ffi fMt* Rrq 6 + 3iT+{ +q '{q
- 4sra 1r{ B i{ rlliT + rlaur{ fiffc ({" 2) qtsfi{q 2014 h 3lrtq + T4 Grff qffiq IrIlffi + ms ffin
Frfi 3rff qE q"fi-E fr {FI (fr frr/

For an appeal ro bc filcd before the CESTAT, under Se.lion 35F of the Cenlral Excise Act, 1944 whlch is also
made aobficable ro Service Tax under Section 83 of the F,nrflce Acl, 1994, an appeal against thrs order shall lie
before th'e Tnbunal on Da\ment of l0oo of lhe durv demanded where dury or dury and penaltt, are in dispu(e. or
penalry, where penalty alone is in dispule, provided the amount of pre:deposit Payable would be subiecl to a

aeilins of Rs l0 Crores." Under Central Excisc arld Servicc Tax, "DLrry Delnanded' shall include :

lil aJnouJlt determined under Sectron I I D;
liil amounl of eroneous Cenval Credil leken;
lilit amount oavable under Rule 6 of the Cenvat Credit Rules

provibe! furrher rhat thi provisions of this Secrjon shall nol apply to the stay applicalion and appeals
pendind before any appellare aLllhbrrtv pnor to I he commercemenr of the Finance (No.2) Acr. 20 14.

qrcr r{i6r< i6}{{sssr ar+fi :

Revtston aDDlication to Governmcnt of lndla:
fl t+;i 4i {fftrqtrf++ ffifun qr{fr + iirffq r..rrd cIE qEft{q. tqe4 & srrfl 35EE + rcq.q-r{s * aiti-tr+r qFdd

rrrq rr+rr,'frtervr wira frrt,fr{ q.rm{, 
'rr-< ?wnr, a16'dfrt, f,r+< ffq 1rq{. +{< qr4, .t.3 ffifr-116661, a1ft-+r

.rr+r qrfirrr t-
A revrsioir'application lies lo lhe Under Secrerary- [o lhe Govejnmelt 9[.lndi4, Revision -Applic?lion -Ufrit,Minisrrv oI Frnance. DeDanment o[ Revenue. 4Lh F]oor. Jeevan Deep Buildins, ParLament Stieet, New Delhl-
I lO00 f, under Section 35 EE of the CEA I 94 4 I n respecf ol' l.he followi ng case, Eovemed by first proviso I o sub _

section tI) of Section 358 ibid:

qft qrr * f+fr rr-qrr * rnrq t. qfri {6rrn ffi qrt qi ft;a +rceri i rrr rre + cr'.rqc } {r.n qr Rdl ,r;q 6FEri qr-ft?
ftm -+ trfl, ,1'i 4' f4} .rEr' {F cFFts } dt-n, .r Ed rr' ,5* } rr $irqH ;rl } r,iqr-q * +'r+. B+ft sir.er+ lr Frfr
qcr. rIE q qr{ 6 Tfirir;r 6 qrrrq qr/

ln case ot aJly lo]ss of Aoods, whqre t}le loss occurs in rra4slt from a facJo_ry to a _\xarehouse qr to another faclory
or from one larehouse to b;ror[er during the course of prccessing of the goods in a warehouse or in storag?
whether in a factory or in a waiehouse

rrr.fr+sre{Erffrrgfi&{dft{td6{Qqr.t+Bffi.rtrg-n+?qr"{.r'rrfirr€i*qsicrs,J-"++gz(R+c)+q-rT+t,
n "rr.r t +rt' R;,fr ,rg fl +a + Gsld ff rrff I r /
ln case of rebate of dutv of excise on soods expofled ro ar'/ countrv or territory outside India of on excisable
marerial used in rhc mairuJacture of rhE goods ri,llich are exported lo-any countri or territory outside India.

qE rqre rrq rr Fr,rr< {hq G-{r qr.( +. "rlf,{. 
.rclr1 fi *rarq fl qr.1 F{qiT rTqr rrfi I

ln case ol'p.oods "exporled outsidelndia eiport ro NFpal or Bhulan, without paVment of duw.

sftfq.fr Tar1q { Tacrfi rF+ + lrrr{n *fuq.i.I E.fi H" T,r'r}ftqq rni T{+ RFrs rr+rr+} + rra mq 4t,rc i 3,t tlq 3rEq

+ 3irf{ (,rffr) i dr ft< qftFq-q (r" 2),1998 ff lrr- 109 +ar?If4{r fr,rt rftE' ,1-{{r rqFirEfa .r, qr En t qlffd frr'
,T(et/
Credir of aJrv dutv allowed ro bc ulilized lowards oawnent of excise dutv on 6nal oroducts under the Drovisicns
of this Acl o-r lhe-8ule! mad!: thqrq utder sLrch-oi-der is p?s-s!d by the-Commissibner (Appeals) on ofafter, the
dare appoinled under Sec. 109 of the Finan(e lNo.2l A([,-1{}!8. '

q{i-is3{ra-.{ft4cft{ic,r{{iqrnn-aii,frfr}afiaLq6aeg--a1jr{1a)ftq-c8ff,2o01,}ii{{9+3iTrfdBftEst,{q
,r;ir+ iirqsr+ 3 qr6 + drria 6r irffqrRq, rq;r6 x[{-n 6 {l4 {{ x?q a {rq qRrr ff iI cft{r iq* ff Tr+ qGcr qlq

$ +-ft< r.n< ea< aflF+r, 1944 ffur.l 35-EE + TEd furtE efqff.rarq-,tf qnq 6 nt' r, TR 6 ff yfr riTn ff qrff
ffirrr r
The abbve aDDlicarion shall be made rn duDircale in Form No. EA 8 as soecified under Rule. 9 of Central Exclse
{ADDealsl Rufes. 2O0I fithin 3 months fiom the date on which the drder sousht to be aDDealed apainst is
iommunicated 6nd shall be accomDanred bv two coDies each of the OIO and Orde'r-ln-Appeal.'lt should also lre
accompanied by a copy ot TR-6 Ctiallan e!idencrng paymen( of prescnbed fee as prescribed under SecLion 35-
EE of CEA, 1944, under Major Head of Account.

q{rreflr #€i + fiq FrFF{fud frntFr rrq 6r srir{,ft tr erff <rftr r

iEi r+s rtrq \r+ qq Fqi qr ,{A {q 6Y.i *.{t 2o0l fir rTlf,rri Bqr .rrq dt qR d{n r6c rrs qre Fct I xr< 61n svt
100o J +r qrl{r{ Ftqr Erql
The revrsron aDolication shall be accompanied bv a fee of Rs. 200/- where the amount involved rn RuDees One
Lac or less andRs. IO0O/- where lhe arfiount iniolved is more thah Rupees One Lac.

qR rq {rE{r !i 6g tr{ .arEsiT sr ficrarr i it r(T{ Tq sRrr + fBr lrq 6r irrrdrn. f,,r{in iarT i ft{r qr{r {rHr s( flq + ;r4 EI
f S Frer qfi#t€r+ frq qcrFfi 3rffiq rflfir+rur'+i n+ qft-q rr iifi qr5p q.l rr+ mi+r'ftqt r+r iillri
case.if the order covers varioulnumbers o[ order in Orieinal, fee tor each O.l.O. should be oaid in the aforelaid
manirer. not withstandins the fact that the one aooeailo the ADDellant Tribunal or the oie aDDlication to the
Celtral Govt. As the casF may be, is lllled to avoid scriptoria vidrk if excising Rs. I lakh fee oT Rs. 100/ lor

q-qrigfur anqrqq ry+ xlttf+m. 1975, + q{q.fr-t h ryn p 3lrin \I?i +ryr+ qler ff yft q{ fisfn:d 6.50 {ct.Fr
4Tzrr{q {Efi faFfi-a I.III rFrT srtBTr /
One coD"v ol aDDlr.ation or O.l.O. as the case mav be. and the order of the adiudicatins authoriw shall bear a
court fdd stamp of Rs.6.50 as prescribed under Sfhedule-l )n terms of the Couit Fee Ad;l975, as Zrmended.

ft[I ,fq, {f|? r,q'E rIEd G a-{rcr, ,{ffic .,rt{rrfif{.q (6rf 
"fu) 

+{E|{ff, '1982 ii {En G Tq EFE-a qTrjt +
qfqFin rG {ri FmErl fi qt fi Eqrr 3{|{Ftfr i{-ar qr{r lt /
Attention is also invited to the rules cgverinll these_ 4b4 other related matters contained in the Customs, Excise
and Service Appellate Tribunal lProcedurel Rules, 1982.

Tg 3TS#q cffi t 3rq..l erk{ 6G t ritiltrd qrr+, I+qr 3tr Tft{dq crqgrit + fi(, qffi ffi{ +ffirE-c
\^]lrru .h.. pov in alar@aqfil r /
For the elatotater detailed ird latest provisions relating to filing of appcal lo rhe higher appellate authoriry, the
appellanr may reler to rhe uepartmenlal weuslte www.crrcc qov rn
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M/s Anushakti chemicals & Drugs Ltd (now M/s Aarti Industries Ltd),

Bhachau, District - Kutch (hereinafter referred to as ,.Appettant,,) fited Appeat

No. v2l557, 568-573/RAJ/2010 against Re-Credit order No. 105-111/zo1o-11

dated 10.6.2010 (hereinafter referred to as.,impugned order,,) passed by the

Deputy Commissioner, erstwhile Centrat Excise Division, Gandhidham

(hereinafter referred to as "sanctioning authority,').

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisable goods fatling under chapters 28 and 29 of the Central

Excise Tariff Act, 1985 and was hotding Centrat Excise Registration No.

AAECA4750EXM00'I . The Appettant was avaiting benefit of exemption under

Notification No. 39/2001-CE dated 31.07.2001 , as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Centra[ Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utilize atl Cenvat credit available to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay on[y the batance amount in cash. The said

notification was amended vide Notification No. '16l2008-CE dated 27.03.2008

and Notification No. 33/2008-CE dated 10.06.2008, which attered the method

of catcutation of refund by taking into consideration the duty payabte on vatue

addition undertaken in the manufacturing process, by fixing percentage of

refund ranging from 157o to 75% depending upon the commodity. The Appettant

had opted for avaiting the facitity of re-credit, in terms of Para 2C(a) of the

said notification.

2.1 The appeltant had fited re-credit apptications for the period from Juty,

2009 to December,2009 and February,2010 for re-credit of Central Excise Duty,

Education Cess and Secondary and Higher Education Cess paid from PLA, totatly

amounting to Rs. 3,28,40,293/ - on ctearance of finished goods manufactured by

them.

.2 On scrutiny of re-credit apptications, it was observed by the sanctioning

uthority that,

(i) the Appetlant was etigibte for exemption onty at the rates

prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and

Notification No. 33/2008-CE dated 10.06.2008 and the Appettant was not

6
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entitted to re-credit fult amount paid through PLA.

(ii) exemption under the said notification was avaitabte onty to

Central Excise Duty and the said notification did not cover Education

Cess and Secondary & Higher Education Cess and hence, the appe[tant

was not entitted for refund of Education Cess and S.H.E. Cess.

3. The sanctioning authority vide the impugned order determined correct

re-credit amount to the tune of Rs. 1,18,09,433/- and rejected excess ctaimed

amount of Rs. 2,10,30,860/- and ordered the Appellant to reverse the excess

amount ctaimed atong with interest in terms of Para 2C(e) of the said

notification.

4. Being aggrieved, the appettant has preferred the present appeal, inter-

olia, on the grounds that,

(i) They had made investment on the basis of Notification No.

39/2001-CE dated 31.07.2001 issued prior to the amendment made vide

Notification No. 16l2008-CE dated 27.3.2008; that they considered the

benefit availabte in said notification dated 31 .7.2001 for deciding to

establish unit in Kutch and issuance of said notification dated 31 .7.7OO1

amounts to promise made by the Government and therefore the

Government cannot amend the said notification which is prejudicia[ to

them. Hence, re-credit shoutd be granted to them without considering

amendment made vide notification dated 27.3.2008.

(ii) That the sanctioning authority has erred in rejecting refund of

Education Cess and SHE Cess; that as per Section 93(3) of the Finance

Act, 2004 and Section 138 of the Finance Act, 2007, atl provision of

Centrat Excise Act, including those retating to refund, exemption wi[[

atso appty to Education Cess and SHE Cess, Hence, exemption containing

in Notification No. 39/2001 -CE dated 31.7.2001 wit[ a[so apply to

Education Cess and SHE Cess atso and relied upon case law Banswara

Syntex Ltd -2007 1216) ELT 16 (Raj.).

5. The Appeat was transferred to cattbook in view of pendency of

appea[s fited by the Department against the orders of Hon'ble High Court

of Gujarat in the case of VVF Ltd & others in similar matter before the

Hon'bte Supreme Court. The said appeal was retrieved from cattbook in

view of the judgement dated 22.4.7020 passed by the Hon,bte Supreme

Court and have been taken up for disposal.

),
-r.J

,&

n:fr
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5.'l Hearing in the matter was scheduted in virtua[ mode on 27 .1 .2021 and

11.2.2021 and communicated to the Appeil.ant by Speed post. ln repty, M/s

Aarti lndustries Ltd vide letter dated a.z.zoz1 informed that M/s Anushakti

chemicats & Drugs Ltd has been amalgamated with M/s Aarti lndustries Ltd in

pursuance of amalgamation scheme with effect from 1.4.2012, which has been

approved by the Hon'bte Bombay High Court and the Hon,bte Gujarat High

Court. Shri Mangat Gadhvi, authorized representative of the Appettant

appeared for virtual hearing on 11.2.2021 and re-iterated the submissions

made in appeal memorandum and stated that he would fite written submission

and case taws based on which the case may be decided.

5.2 The Appettant vide email dated 11.2.2021 submitted copies of

judgement passed by the Hon'ble Supreme Court in the case of SRD Nutrients

Pvt Ltd - 2017 (355) ELT 481 (SC) and Order-in-Appeat No. KCH-EXCUS-000-APP-

180-2018-'19 dated 8.11.2018 passed by the then Commissioner (Appeats),

Rajkot in their own case.

5.3 Before taking up the appeats for decision, I take up the miscettaneous

application fited by the Appettant for condonation of detay in fiting appeals

stating that they received impugned order on 12.6.2010 but fited appeals on

27.08.7020, which is beyond period of 60 days. The Appeltant stated that due

to administrative reasons, they coutd not fite appeats within time limit and

requested to condone detay of 16 days in fiting appeats. I find that the

Appettant had fited appeals beyond 60 days from receipt of impugned order but

within further period of 30 days. Considering the reason put forth by the

Appettant, l, under proviso to Section 35(1) of the Act, condone detay in fiting

appeats and take up the appeats for decision on merit.

6. I have carefutty gone through the facts of the case, impugned order and

submissions made by the appel[ant in appeal memorandum. The issues to be

decided in the present appeat is whether,

(i) the Appettant is etigibte for refund of Centrat Excise duty at futl

rate of duty or at the rates prescribed vide Notification No. 16/2008-CE

dated 27.03.2008 and Notification No. 33/2008-CE dated 10'06.2008 ?

(ii) The appeltant is eligibte for refund of Education Cess and

Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001-CE dated 31 .07.2001 , as amended?

f)
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7. On perusal of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.7001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed vide Notification No. 16/2008'CE dated 27.03.2008 and Notification

No. 33/2008-CE dated 10.06.2008 prevatent at the retevant time. I find that

the Appettant had opted for avaiting the facility of re-credit, in terms of para

2C(a) of the said notification. The appettant had fited re'credit apptications for

the period from Juty,2009 to December,2009 and February,2010 for re-credit

of Central Excise Duty, Education Cess and Secondary and Higher Education

Cess paid from PLA tota[ly amounting to Rs. 3,28,40,293/ - on ctearance of

finished goods manufactured by them. The sanctioning authority, after

determination, restricted the re-credit amount to Rs. 1,18,09,433/- and

rejected ba[ance amount of Rs. 2,10,30,860/- and ordered for its recovery vide

the impugned order on various counts mentioned in the impugned order.

8. lt is further observed that the Appettant has made first contention that

they had made investment on the basis of Notification No. 39/2001-CE dated

31 .07.2001 issued prior to the amendment made vide Notification No. 1612008-

CE dated 27.3.20081' that issuance of said notification dated 31 .7.2001 amounts

to promise made by the Government and therefore, the Government cannot

amend the said notification which is prejudicial to them. Hence, re-credit

shoutd be granted to them without considering amendment made vide

notification dated 27.3.2008.

8.1. I find that Notification No. 39/2001-CE dated 31 .7.2001 was amended

vide Notification No. 1612008-CE dated 27.03.2008 and Notification No.

33/2008-CE dated 10.06.2008, which altered the method of catcutation of

refund by taking into consideration the duty payabte on vatue addition

undertaken in the manufacturing process, by fixing percentage of refund

ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer

was etigibte for refund of Central Excise duty onty at the rates prescribed in the

said notifications. I find that the Hon'bte Gujarat High Court in the case of SAL

Steel Ltd & Others- 2010 (260) E.L.T. 185 (Guj.), hetd the said amending

notifications as hit by promissory estoppet. However, it is further observed that

the said decision of the Hon'ble Gujarat High Court has been reversed by the

Hon'ble Supreme Court of lndia in the case of Union of lndia Vs. WF Ltd &

Others as reported 'in 2020 (372) E.L.T. 495 (S.C.). The Hon'bte Apex Court has

in this case hetd as under:

4.r5?n

*{
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*14.3 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the refrrnd of the excise duty. However, it is clarified by the subsequent

notifications that the refirnd of the excise duty shall be on the actual excise

duty paid on actual value addition made by the manufacturers undertaking

manufacturing activities. Therefore, it cannot be said that subsequent

notifications/industrial poiicies are hit by the doctrine of promissory estoppel.

The respective High Courts have committed grave error in holding that the

subsequent notificationsiindustrial policies impugned before the respective

High Courts were hit by the doctrine of promissory estoppel. As observed and

held hereinabove, the subsequent notifications/industrial policies which were

impugned before the respective High Court can be said to be clarificatory in

nature and the same have been issued in the larger public interest and in the

interest of the Revenue, the same can be made applicable retrospectively,

otherwise the object and purpose and the intention of the Govemment to

provide excise duty exemption only in respect of genuine manufacturing

activities carried out in the concemed areas shall be frustrated. As the

subsequent notifications/industrial policies are "to explain" the earlier

notifications/industrial policies, it would be without object unless construed

rehospectively. The subsequent notifications impugned before the respective

High Courts as such provide the manner and method of calculating the amount

of refund of excise duty paid on actual manufacturing of goods. The

notifications impugned before the respective High Courts can be said to be

providing mode on determination of the refund of excise duty to achieve the

object and purpose of providing incentive/exemption. As observed

hereinabove, they do not take away any vested right conferred under the earlier

notifications. The subsequent notifications therefore are clarificatory in nature,

since it declares the refund of excise duty paid genuinely and paid on actual

manufacturing of goods and not on the duty paid on the goods manufactured

only on paper and without undertaking any manufacturing activities of such

goods.

i5. In view of the above and for the reasons stated above and once it is held

that the subsequent notifications/industrial policies which were impugned

before the respective High Courts are clarificatory in nature and are issued in

public interest and in the interest of the Revenue and they seek to achieve the

original object and purpose of giving incentive/exemption while inviting the

\

\
I
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persons to make investment on establishing the new undertakings and they do

not take away any vested rights conferred under the earlier

notifications/industrial policies and therefore cannot be said to be hit by the

doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.

16. Under the circumstances, the respective High Courts have committed a

grave error in quashing and setting aside the subsequent notifications/industrial

policies impugned before the respective High Courts on the ground that they

are hit by the doctrine of promissory estoppel and that they are retrospective

and not retroactive. Consequently, all these appeals are ALLOIIIED. Tlte

impugned Judgments and Orders passed by the respective High Courts, which

are impugned in the present appeals, quashing and setting aside the subsequent

notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside."

8.2 By respectfutty fottowing the above judgement passed by the Hon'bte

Supreme Court in the case of Union of lndia Vs WF Ltd & others, I hold that the

Appeltant is etigibte for refund of duty only at the rates prescribed under

Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 and foltowing the terms prescribed therein. I, therefore,

uphotd the impugned order to that extent.

9. As regards the second issue, I find that the sanctioning authority had

sanctioned refund of Central Excise duty under Notification No. 391?:001-CE

dated 31.7.2001, as amended, but had not sanctioned refund of Education Cess

and Secondary & Higher Education Cess on the ground that exemption under

the said notification was avaitabte onty to Centrat Excise Duty and the said

notification did not cover Education Cess and Secondary & Higher Education

Cess and hence, the appettant was not entitted for re-credit of Education Cess

and S.H.E Cess. On the other hand, the Appetlant has pteaded that as per

Section 93(3) of the Finance Act, 2004 and Section 138 of the Finance Act,

2007, att provisions of Central Excise Act,1944, inctuding those retating to

refund, wi[[ also appty to Education Cess and S.H.E. Cess and that exemption

retating to Central Excise duty witl automaticatty appty to Education Cess and

S.H.E. Cess atso.

9.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

:ir'
lqt
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Hon'bte Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (5C), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5.A of the Act of 1944, conceming

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act,2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of2004 artd 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 9l of the Act of 2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). "

9.2 I have examined the relied upon Apex Court's judgment passed in the

case of SRD Nutrients Pvt Ltd - 2017 (355) ELT 481 (SC) and Order-in-Appeal No.

KCH-EXCUS-000-APP-180-2018-19 dated 8.11.2018 passed by the then

Commissioner (Appeats), Raj kot in Appeltant's own case. I find that the then

Commissioner (Appeats), Rajkot in that case hetd that the ApPettant was

etigibte for refund of Education Cess and Secondary & Higher Education Cess by

retying upon judgement rendered by the Hon'ble Supreme Court in the case of

SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 (SC). However, I atso find that the

Apex Court's said judgment passed in the case of SRD Nutrients Pvt Ltd has

:.-- \',
,l
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been hetd per incuriam by the Hon'bte Supreme Court in the case of Unicorn

lndustries supra. fhe relevant portion of the said judgement is reproduced as

under:

*41. ... ... The reason empioyed in SRD Nutrients Private Limited (srtpra)

that there was nil excise duty, as such, additional duty cannot be charged, is

also equally unacceptable as additional duty can always be determined and

merely exemption granted in respect ofa particular excise duty, cannot come in

the way of determination of yet another duty based thereupon. The proposition

urged that simply because one kind of duty is exempted, other kinds of duties

automatically fall, cannot be accepted as there is no difficulty in making the

computation of additional duties, which are payable under NCCD, education

cess, secondary and higher education cess. Moreover, statutory notification

must covor specifically the duty exempted. When a particular kind of duty is

exempted, other types of duty or cess imposed by different legislation for a

different purpose cannot be said to have been exempted.

42. The decision of Larger Bench is binding on the Smaller Bench has been

held by this Court in several decisions such as Mahanagar Railway Vendors'

Union v. Union of India & Ors., (1994) Suppl. I SCC 609, State of

Maharashtra & Ors. v. Mana Adim Jamat Mandal, AIR 2006 SC 3446 and

State of Uttar Pradesh & Ors. v. Ajay Kumar Sharma & Ors., (2016) 15 SCC

289. The decision rendered in ignorance of a binding precedent and/or

ignorance of a provision has been held to be per incuriam in Subhash Chandra

& Ors. v. Delhi Subordinate Services Selection Board & Ors., (2009) 15 SCC

458, Dashrath Rupsingh Rathod v. State of Maharashtra, (2014) 9 SCC 129,

and Central Board of Dawoodi Bohra Commr.rnity & Ors. v. State of

Maharashtra & Ors., (2005) 2 SCC 673 = 2010 Q54) E.L.T. I 96 (S.C.). It was

held that a smaller bench could not disagree with the view taken by a Larger

Bench.

43. Thus, it is clear that before the Division Bench deciding SRD Nutrients

Private Limited and Bajaj Auto Limited (supra), the previous binding decisions

of three-Judge Bench in Modi Rubber (supra) and Rita Textiles Private Limited

(supra) were not placed for consideration. Thus, the decisions in SRD Nukients

Private Limited and Bajaj Auto Limited (supra) are clearly per incuriam. The

decisions in Modi Rubber (supra) and futa Textiles Private Limited (supra) are

binding on us being of Coordinate Bench, and we respectfully follow them. We

did not find any ground to take a different view. "

lqI
I
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of Education Cess and Secondary & Higher Education Cess. l, uphotd the

impugned order to that extent.

10. ln view of above, I uphotd the impugned order and reject the appeals.

3rffi ar<t {S fi G 3{ffi 6T f+q-crr s[tm i-fr+ + frqr qrdr t I11.

11 . The appeal fited by the Appettant is disposed off as

!oLl '
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HILESH R)

Commissioner (Appeats)

Attested-6
(v.T.sHAH)

Superintendent (Appeats)

Bv R.P.A.D.

To,

M/s Aarti lndustries Ltd,
( Formerty Anushakti Chemicals & Drugs

Ltd)
Survey No. 143011,

Nationat Highway No. 8-A, Bhachau,

District Kutch.

Yfrftfr
1) ggq slgs, T< qd +{r fi q,?i }ffiq ErrE {ffi, {-wm *e,3r{TErdt< +}

qr{firftt{r
2) sngs, T< qq i-{r +-t Ent }-ffq g-€r< {q,, rrtft'eru 3TrTtrrmq, rrtefterrc fr

wqqrs,6rt{r0fur
3) ${rs-d qTgs, T< q4 tm m< qf +*"q sfir( qJG', oiqn- lrqrg qo-sq,

rri?ftrrc q1 qpqqrfi srt{rfi t'gr
4 t rnes'r{dr

ri

/€
,',1)

-Page No. 11 of 11

(:Vr




