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!1y Person aggrieved by this Order-in-Appeal rnay lile an appeal to the appropriate authority in t}le followirl8

ftqr tq-,i-ftq scr< 1p+ \-+ n-+rr *ftfi-+ ;+rqrlsrd{'rr t yfr 3Tffq,l*{ secr aJq qfufrq{ ,rs+c ff sm ese }
3i{'l-tr \Iri G-f, srf*ft+q, 1994 ft sr{r 86 } :ierl{ ffiG+a qrra fr qr T16-& A ri

4Ppeal to C-ustoms, Excise & Service Tax Appellate Tribunal under Section 35E} of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:

Trftfior {"{m{ * Eqiard sf qrrn ftqr {Er, AGft{ r:-srfi {f6 tni +{rr{ qffi{ qrqrfur(vr ff Ac}s ff6, t{e qi6 t 2,
ar. t. grr, r{ffi, dffqrffqrRC t/

The special bench of Customs, Excise & Selvice Ta"{ Appellate Tribunal of West Block No. 2, R.K. Purarn, New
Delhi in all matters relating to classification and valuation.
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Bhaumali Bhaw"en, Asarwa Ahmedabad-38oo16rn case of appeals other than as nientioned in para- l(aJ
above
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qrr+n, fu ff ra nrvr lt d-+r 

qGq rO cdft-a 3Ttrrq {Iqrfu+'rr ff ,ner fur t r q.r{ 3,4,r (+ q.+') B Aq sr#+-ri +
qIlT 500/- Eqr' 6r Fulfta ,fq rqr rrfl dfi t/

The aDDeal to the ADDellaLe Tribunal shall b€ filed in ouadruDlicate in form EA-3 / as orescribed under Rule
6 of Cinlral Ex.ise'lAnoeall Rules. 2OOl and shall tie accohoanied asainst one whfoh at least should be
accomoanied bv i' fie ol Rs. 1-ooo/- Rs.50d0/.. F:-s.10.000/- where amount of
dutvddmand / inreiesr / oenaltv /refund is uoto 5 Lae.. 5 Lac to 50 ]-ac and abov6 50 Lac resDectivelv in the
fonir of crosied barrk draft iri'favour of Asat. Reelstrar of branch oI anv nominaied public seitor banl( of the
olace where the bench of anv nominated oublic_sector bank of the Dlate where the bench of lhe Tribunal is
Situated. Applica[ion made fo'r grant of staV sha]l be accomparied by'a fee of Rs. 500/-.
1TqHtq qlqilliai'q S qrrer 3{{iq, Yifl rlttt+{E,l q94*t E-F-r 86(i ) + :iafi e-+r+-t ttrr+r*t. t gga, + t+{q 9( 1) * Tr4
ftuifti yra s.T.-sil qr. yffii + ff qr qiafi q.i fit qrq Fq Brerr 6 E-Ed qfiq ff rrft E, T{e cfi flq A dntr 6' (T+
e \'d yFd ycrFrd ffi qrRq) qt{ E{t t 6c t rq qdF rR + Fiq, TEi +qrat fr cY,r .qrc ff qtu qt' {'nqr rrqr TqiTi' 5q
s ere qr ro+ 

"n-c,s 
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rFren i <rq * G+1 fr qr+# +{ } f6 6I'T ;di-teift+ d* qrq am B-qr rr+ tBq r dtitla JrE nt -{.r{rq, ++ {l -q
,net ;t g+r arq" r6i ddltrd 4{+q qr.rrftrs?-r S rysr Frd * | Qfl" qtrrr (+ +e') }, fiq ,rA.i-q-i H {r4 500/- 'qI
+r Fiuifta Ea err +rrr frr v

The aoDeal under sub section l1l of Sectioll 86 of lhe Fina-n.e AcI, 1,994. to the Appellare Tribunal Shall be
fii; Tf,""'ria,i;fiii.;G-i;-F;'ni 5.t-i is riii'sciiuet undiiRute 9{ll of the Service'l"q! 8ules, 1991. and shall

! te accomDanieA bv acoov of rie order aDoealed apainst {one ol whlLh shall Oe cerlllled cgpy,-aIlo snolllo.oe
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(i) G-f, 3rl*riq-{,1994+ trrc 86 ff sc-srnaii (2) qi'(2A) +r td dff.rff qfrir, n-{F{ I}{Tqrff, 1994,+ft{q9(2) \r4

9(2A) + dfi ftatfud rci S.T.-7 l ff qr qtErft q4 s+rt qr.r qr{6, iffiq Eqr< {eF 3{5F 3{rgs (qff-fl, +Aa'r.cr{ Wd ar{r

oitto' *ari a ,a* .i-*, +i lsrrt * q3i lft wrFrc trff qrRq <t< wgrr arn 16r+r erga; :r"r<r, wrgrr, iffi+ r<r< geil
s{r+{ *} 3rffrq qrqrFns{sr +1 qr+<q <i 6{iI {r frt J ?t qrc qr,lsr ff gft fr {RT i dqr fr.ff &fi I /
itre aooeal under sub section {2) al.ld {2A) of rhe secflon 8b I he Fina-nce Acr I 994, shall be filed in For ST 7 €s

"*sc;bea 
under Rule 9 l2l &'9l2{l of the Service Tax Rules, I994 and shall be accomPanred by a copy ol order

5i C;;;;".i;;;; C;;t.J-E;id; ;'. co.n*issroner, centrai'Excise (APpeals) (one or ihich shall be a certified
coovl aI1d coov of lhe order passed by rhe Commrssionelallthonzing the Assistart Commissloner or Depur-v

Loii,i"'iii.nir'of C.nrral Excise/ Service Ta-r Io file the appeal befole ihe Appellare Tribunal'

r.ftqr {q, +-fiq stcr< rliq \,?i i-flfl 3lffff-q qrfufiq (t+d) } Yit 3{ffi + qr{+ t @ ror< q a!t1-1 944^ff {R-r

:sq"n}"t .ta, rf t eA" "rltfi{q, 1994 ff r(r83 t qdri +{rtr{dffer1ffrr{{,<tqrier}{ft3{ftfrqYrfuf{srt
3Tft( flt {r{q ricrE {q/i-{I f( qirr + 10 cft{rd (10%), qE qirT qd Wt{ ffid t, 4r $t+r, rc +qq Eqf-fl FI{rG-d t, 6T

grrrra R-qrira qsri i+ gq elr(| + ,iiFt{ cqr R. dr{ Erfi 3T+ftG ra rrFI eq F.rE 6cq i xltrfi r Ar
i;drq r.qrq cF. \'a +{Fr * drft "+il ftq :q er^q' i fts ,rftq t

U) rr'I11 6i m{-t-srq
tiil lr+ia r.r fr 4t rG.r.ra ,rfsl

ii,ir t-*iz aqr 1M * ft-q-s 6 h 3inl-d iq' -{,q

- {er {€ ft fl err( + rrqtrr{ ffic ({. 2) 3rfufr.rq 2014 h 3{riq t E{ Rrft 3{fi-dtq vrGr+rt t vqs ffiq
Prrr 3rff lF qfi { fr qrll TS A]t/

For an aoDeal ro be frled before lhe CESTAT. under Section 35F of the Central Excise Acr, 1944 which is also
made aoificable to Service Tax under Se.rion 83 of the Finrrce Act, 1994, an appeal against this order sha]] lie
belore th'e Tribunal on oavmenr of l09o of rhe duty demanded where duty or duty and penalty are in dispute. or
penalty, where penalty'alone is in dispute. provided the anounl of Pre-deposit payable would be subject to a
ierlindof Rs. 1O Croret.- Under Central Excise and Service Tax, "Duty Demarded" shall include :

li) a-rnounl delermined under Seclion I i D;
liil amount o[ erroneous Cenvat Credlt ta]en;
lilil arnount oavable under Rule 6 ofthe Cenvat Credit Rules

orovibeh turrher rhat thd provisions of this Section shall not apply to the stay application and appeals
pendini before any appellate au thbrity prior to the commer cement of t}le Finance (No.2) AcL, 2O14 .

qra{ {.fiR frf.,':0irsr cn+fi :

Revision eDDlicetiotr to Gover!{ent of Itrdia:
rq 3n?ii ff ,nintflrqrF{fl Fttrftfud qrqd i.*ftq rrcrE srq si}F-{q,1994 6 rrr.r 35EE + slrqqrd{ + 3ir'l-frlrdr. HftE,
qrrd {.6r.. 'aafte{q qri.{ ff,ft1 riT6q, rTq Bqrrr; qlafi qffi, fi+r 4q r+a, rird crrt, Ti ffi- I l OoO 

't, *1 ft;+r
qr{r qrEEr /'
A teyisroit aDDlicarion lies to the Under SecreLary, to the Govemment of lndia, Revision Application Unit,
Minislru of Fiiance Deoartment of Revenue. 4th l'loor. Jeevan DeeD Buildine. Parliament Stie'et. New Delhi-
I lo0o f, under Section 35EE of the CEA I 9J4 rn respect of the following case, Eoverried by first proviso to sub-
section 111 of Section-358 ibjd:

oft era + RrS 
".rsr< 

iq qrqi t. rai r+'cn F,dl crr 6r Ei*r 6r{qrn fr risrt rr; h qr{rr{{ t trra qr F;fi rq +rrer{ qr fu.
B+r -+ i# fi + gt trsF T( qr;rrii + +r'". qI Ht rir? rft ii qr isr.srE Ert * s-{q-"r } at n. ffi +r.er q hfi
{cr{ T€ 

q rnf, + +Fqr{ + qrcrt {r/
In caae of anv lots o[ goods. where the loss cccurs in tra-nsit from a fac.torv to a warehouse or to another factory
or from one 'warehouse to anotler during the course of processing of th'e goods in a warehouse or in storage
whether in a factory or in a warehouse

qr.d h qE-( ffii {rg rrr d-{ fr ffid rt Q qrq t AMrr fr rSs {A trr< c-{ n.tt rrt in*"q s.cr {rs } gr.. (ft*d) h qrr+ t,
dt qrc* * sr{t frffi (lg qr &.{ +1 ffqtd ff rrff tr /
In case of rebate of dutv of excise on eoods exDorted to anv counlrv or territorv outside India of on excisable
material used in rhe maiufacture ot thE eoods !i,/hich are exioned to"any countri or territory outside India.

zft r.qr< sfq 6r cflrf,n fu! Bfl qrri '6 
a1gr. iqa qr q.rn s"" ErFi ftqh ftqr Ir{I i I /

ln case ol_goods'exponed outsidelndia eiport to NEpal or BhLltan, withoul pavment of dury.

qi;rfqn lan< s Jqr.n,ra,+ rrrrrn 6ftq 'it .Tn;rfre rq {fuF-cq lni r{6 ftft-f, yrsuril + fiqrq+r'rge3it,G}T?!r
it arq+ 1#-r1 * er-r E-= qldftcq (a. 2),I99d ft trr.r'109 t ar.r fiq-+ ff,rf Tftc srq+r qqrffi& q-r rn* + qlfti EC
.rq ev
Credit of anv dutv allowed to be utilized lowards Davmenr ol excise durv on Ilnal Droducts under the orovisions
of this Acl o'r lhe-Rules made thqre under such oid'er is passed by the "Commissibner 

lAppeals) on oiafter, the
date appornted under Sec. l09oftheFinarce(No.2) Act,'I9('8. -

sqtitr qrn{{ fr n nifi{t cc{ d@r EA-8 t, iil ff ti*q s.cr{{ {q (q{-q)ffi,200 r, } ft{r 9 + 3inrfd AftEc t, T{
3{Aer } diqur + 3 qr{ + 3i?,id ff qffi qrRq r:vtrr qr}e< * qrq tq qrtsr s 3rfim qlter ff iyRqifrffff qrffqGCtqrq
I +ffq rsre r]'o qfuFqq, 1944 fr ur{r 35-EE *rqaftfftaqis ff srer{Ift i {rerr }+{ s{TR-6 ffyfidenffqrff
irBqr /
The above application shalL be made in duplicate in Form No. EA-8 as sDecilied under Rule. 9 of Central Excise
lAppea-lsl Rules, 2001 within 3 months fiom the date on which (he cirder soueht to be appealed aeajnst is
coi'nmunicated and shall be accompa4ied by 1wo copies each of the OIO and OrdEr-ln-Appeal.'lt should also be
accompanred by a copy of TR 6 Cliallan evidencing pa),,rnent of prescribed fee as prescriBed under Secrion 35-
EE of CEA, 1944, under Major Head of Account.

rtfisTur qr+q-{ h src ffifuf, Rqifta qrq fi r{r{Ift ff rrn ErBrr r

iBl xi--, '6q q+ {rq 6.{a cI f{i rq i"A Fq+ 200/ 6- Trdrr F+-fl rrq irtr +E r;r* r+r \r+ ;nia Fc} + qrdr d i rct
IOO0 J 6r Trf,r{ft{r qrqr
The resision application shall be accompanred by a fee of l.{s. 2O0l- where the amounr invoived in RuDees One
Lac or less andRs. IOOO/- where lhe arilounr in'iolved rs more thah Rupees One [ac.

lRgn;f er {+i 51:rri,t Fr51r+* AAJaT {q xrel1+ Ftc I'4 nr T.rarr, Eq!6 dir i ftrr indr qrfrtr Eq nrq t At Erfi 4T FIgl tr6r;[m q E-Ii 6 rt( qsTft?rFl TqFftq rqTl&ttst qsl rrs 3{qJ-{ cr +.iiq q.frF {t (rS .flt{r-t$CT Tt r e i / In
case,if the order covers varioulnumbers of order. in Orisinal, fee for each O.l.O. shoul'd be oaid in the albrelaid
melnner, not withstandine lhe tact thal lhq one appeal'Io the Appellant Tribunal or the one aDDlicatron to the
central Govr. As the casE mav be, is filled to avoid script,riia viitrk if ;x;lairrt Rs. 

- 
t 

- 
t-i<h 

-f;;'of 
R;'itjo7-- T6r

qqrqe ltra nrlr{q orfr ofluftr+. i975, + {{Eff-t + it-{firt {{ en?n r.r< rrrr+ qAer fr Tft y{ fiirtkd 6.50 rct sr
{r{r{q eFF taFF{ {rr tsf{r ?rlaqr /
One cqpj, of applicqtio,n or O.).O. as lhq casg may be, and rhe order o[ rhe adiudicatins authorjtv shall bear acourl lee stamp ol Rs.b.50 as prescribed under Sihedule.I rn rerms of the Couft Fee Act;'I975, as 

-arnended.

4_*:.m t-*: 1ar5 ,Iq. G^ r+r+r .,rffirq qrcrftffirsr (nr{ ffi) ft{cr;rf . 1982 t sFr4 qni rq 'iqFs{ 
qrqi;i +

qftrRd r+ {rT F"qdr fi rit {r mn qr+Fk ftqr rmr *r I
Attention is also invited to the nrles coverirlg these'4i-r! other related matters contained in the Customs, Excise
and Service Appellate Tribunal lProcedure) Hules, 1982.

rg 3T4F{iq ll@ iil {tr"<rk{ srd t iii{t-d anq-+, Gqr 3{t( {+rdq crEErd h frq, 3rffi ftrFfu i{nE?
www,coec.Eov.rn.nt <rq +i+d 6 | /
Igf lh:-gt*9I,J^%^q9!a.ll.eg RI!-q!!!! Prpv, sron-s relaring ro frhnS ot appeat ro rhc hisher appellare aurhoriry rhe
appellanr may rerer lo rne uepaflmenla] webstte www.cbec.qov.in
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Appeal Na V21214-224/RAJ/201 0

:: ORDER.IN-APPEAL ::

M/s Rudraksh Detergent & Chemicals Pvt. Ltd, Padana, District - Kutch

(hereinofter referred to os "Appellant") has fited Appeat Nos. V2l214-

224/RAJ/2010 against Re-Credit Order No.461 to 471 /2009-10 dated 11.3.2010

(hereinafter referred to as "impugned order") passed by the Deputy

Commissioner, erstwhite CentraI Excise Division, Gandhidham (hereinafter

referred to as "sanctioning outhority" ).

Z. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisabte goods fatting under Chapter Nos. 28 and 34 of the

Central Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AADCR08390XM001 . The Appeltant was availing benefit of exemption under

Notification No. 39/2001-CE dated 31 .07.2001 , as amended (hereinofter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utitize atl Cenvat credit availabte to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay onty the batance amount in cash. The said

notification was subsequently amended vide Notification No. 16l2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which attered

the method of catculation of refund by taking into consideration the duty

payabte on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

The Appettant had opted for avaiting the facitity of re-credit, in terms of Para

zC(a) of the said notification.

7.1 The appettant had fited re'credit apptications for the period from May,

2008 to March, 2009 for re-credit of Central Excise Duty, Education Cess and

Secondary and Higher Education Cess paid from PLA, totatty amounting to Rs.

17,64,75,075/ - on ctearance of finished goods manufactured by them.

2.2 On scrutiny of re-credit apptications, it was observed by the sanctioning

:,.. authority that re-credit facitity of the Appetlant for the Financial Year 2008-09

,j 
.',.f;,e-credit Order No. 115/2009-10 dated 13.5.2008 and hence, they were not

' ,'entitted for re-credit for the said period and they were required to reverse the

-:. - ' re-credit taken atong with interest.
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3. The sanctioning authority vide the impugned order rejected the re-

credit claims of Rs. 17,64,25,075/- for the period from May,2008 to March,

2009 and directed the Appettant to reverse re-credit taken for the said period

atong with interest in terms of Para 2C(e) of the said notification.

4. Being aggrieved, the appettant has preferred the present appeals, inter-

olia, on the grounds that,

(i) The adjudicating authority faited to appreciate that notification

granted facil.ity to a manufacturer assessee to take re-credit of duty paid

by him for the previous month. This was done with a view to take care of

detays in sanctioning the refund claims. Since the intention of the

Central Government was to grant comptete exemption to atl the units

set up in Kutch and since this is onty a mechanism devised to effectuate

the said exemption, the Centrat Government was keen that the [ower

administrative functionaries do not unnecessarity hold up refund ctaims

by the assesses and harass them. lt was for this reason that the facility

of re-credit was introduced in the notification. At the same time, the

Central Government had to safeguard the interests of the revenue to

ensure that no manufacturer took credit more than the credit to which

he is entitled. Therefore, the Asst. Commissioner was required to verify

the correctness of the ctaims and if there was any excess credit taken or

less credit taken than what a manufacturer was entitted to, credit or

debit had to be ordered. That was the limited role of the Asst.

Commissioner. When this aspect was explained to the Asst.

Commissioner after he passed order on 13.5.2008, he understood the

error committed by him and proceeded to pass order on 4.6.2008

whereby he disatlowed certain portion of the ctaims. The appeltant

complied with his directions as per the notification and pursued the

remedy of appeal. Despite the above, by the present impugned order,

the Dy. Commissioner again proceeded on the assumption that the

facitity of re-credit was denied and, therefore, rejected the totat

ctaims. A[so, despite the fact that the ex-facie error committed by him

was pointed out by the appellant, he refrained from correcting the said

error. The impugned order, therefore, deserves to be quashed and set

aside.

(ii) ln the present case, a[[ the re-credit ctaims were submitted from

time to time and were verified by the jurisdictionat Superintendent who

found the ctaims to be in order, as recorded by the tearned Dy.

I

I

dt?
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Commissioner in the impugned order. However, he kept the re-credit

ctaims pending with him for over a year and then without determining

the correct amount as mandated by the notification, chose to reject the

ctaims on an ex-facie erroneous, incorrect and ittegal ground. He ought

to have appreciated that the appettant had paid duty on the finished

goods, that such duty was exempted by the notification, that the

appellant had a right to take re-credit under the notification and that

the timited rote assigned to him by the notification was to verify the

correctness of the figures mentioned therein. lt was not open to him to

take away the exemption legatty and validty granted by the notification.

Faiture to appreciate this has vitiated the impugned order which

deserves to be quashed and set aside.

5, The Appeats were transferred to cattbook in view of pendency of

appeats fited by the Department against the orders of Hon'bte High Court

of Gujarat in the case of VVF Ltd & others before the Hon'bte Supreme

Court. The said appeats were retrieved from cattbook in view of the

judgement dated 22.4.2020 passed by the Hon'bte Supreme Court and

have been taken up for disposat.

6. Personal hearing in the matter was hetd on 11 .2.7021 . Shri Vinay Sejpat,

Advocate, and Shri Rajesh Devpura, General Manager (Commercial), appeared

on behalf of the Appeltant and reiterated the submissions made in the appeal

memorandum and submitted written submission for consideration.

6.1 ln written submission, it has been contended, inter alia, as under:

(i) The adjudicating authority faited to appreciate that the said

forfeiture of the option for Re-credit facitity under their Order dtd.

13 /05 /2008 was only ti[[ further order and the same was with reference

to re-credit application for the month of Aprit, 2008. ln response to the

said Order, the appettants had immediatety pointed out to the then

Assistant Commissioner under letter dtd.78/0512008 that the forfeiture

of the option of re-credit under Para-2C(f) can be carried out only in

case of contravention by the manufacturer of any of the provisions of

ctause(a) to ctause(e) to Para-2C. Since the issue of re-credit for the

month of Aprit, 2008 was stitt pending and no decision was made, there

coutd not be any forfeiture under Para'2C(f) til'[ the said quantification

of re-credit is finaLty made with a speaking order. ln other words the

appettants had requested the AC/DC to decide the matter with

appropriate speaking order as the said Notification did not empower the
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Assistant Commissioner to take away the option specificatty granted to

the manufacturer by the Notification except in the circumstances

specified.

(ii) The adjudicating authority based on their request took up the Re-

credit ctaim for the month of Aprit 2008 for consideration as per Para-

zc(e) and the re-credit was duty granted under Re-credit Order No.

165/2008-09 dated 04.06.2008. In other words the forfeiture Order

dated '13.05.2008 was titl further orders regarding the re-credit of Aprit,

2008 and the same adjudicating authority there after took up the Re-

credit ctaim of Aprit 2008 and passed the Re-credit order dtd.

04.06.2008 in favour of the appettants on the very same grounds which

were objected in his forfeiting order. ln other words, the Assistant

Commissioner had atready re-considered and altowed the Re-credit

under his Order dated 04.06.2008 and the forfeiture of Re-credit facitity

under their previous Order dated 13,05.2008 stands overturned / re-

considered and attowed by him. Accordingty there are no grounds to

attege or hotd that the Re-credit avaited after 04.06.2008 for the period

of May 2008 to March 2009 was incorrect on account of previous Order

dated 13.05.2008.

(iii) Even if it is presumed that the provisions of suo-moto re-credit has

been suspended as alleged in the order, stitl the same does not take

away the [ega[ right of the manufacturer to ctaim the refund /re-credit

under the provisions of Para-2B(a) of the Notification. The refund/re-

credit apptications so made by the appettants for the eleven (11) months

as entisted in the appeal memorandum shoutd be considered as an

apptication made under Para 2B(a) and the A.C/D.C shoutd have passed

appropriate order quantifying the refund /re-credit amount on merits as

per Para-2B(b) of Notification No. 39/2001-C.E as amended by

Notification No.16l2008-C.E. The impugned order deserves to be set

aside and the matter should be remanded back for determination of the

refund amount either under Para-2B(b) or under Para-2C(e) as the case

may be, but the statutory benefit cannot be denied on such procedural

grounds when there is no dispute on the merits of the ctaim of the

Appetlant.

(iv) The second issue is ctaiming of less credit by the appeltants in

account of the amending Notification No. 16l2008-C.E. issued by the

Board. The appettants submits that they have taken less Re-credit

6
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amounting to Rs.'1,93,56,292/ - on the pending interpretation whether

exemption was restricted to the prescribed rate of vatue addition as per

Notification No. 39/2001 -CE dated 3'1.7.7001 as amended by Notification

No. 16l2008-CE and the futl amount of duty so paid from PLA was not

etigibte for refund / re-credit. That the issue was raised by them before

the Tribunal for the month of Aprit, 2008 and it was decided in their

favour vide Order dated 15.7.2010 reported 2010 (260) ELT 469 and

uphetd by the Hon'bte Supreme Court as reported in 2019 (368) ELT

(A341). Hence, refund / re-credit of the fu[[ amount paid from PLA

shoutd be granted to them and the restriction of the refund amount so

introduced under amending Notification No. 16/2008-CE dated

27.03.2008 woutd not be appticabte to the appettants as they had started

new unit much prior to the introduction of the amendment and the

appel[ants are e[igible for the futt benefit of refund/re-credit as per the

original Notification No. 39/2001-CE dated 31.07.7001. Accordingty, the

pending re-credit/ refund amount of Rs. 1,93,56,793/- of Basic Excise

Duty shoutd be granted to the appettants atong with consequential relief.

(v) The third issue is the etigibitity of refund/re-credit of Education

Cess and Secondary and Higher Education Cess, which was short availed

by them while taking re-credit in respective months. That issue stands

decided in their favour by the Commissioner (Appeats), Rajkot vide

Order No. KCH-EXCUS-000-APP-195 TO 209-2018-19 dated 27.11.2018,

which was based on the judgment passed by the Hon'bte Supreme Court

in the case of SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 .

7. I have carefu[ty gone through the facts of the case, impugned order and

submissions made by the appettant in appeal memorandum as wetl as during

personal hearing. The issue to be decided in the present appeats is whether the

impugned order, rejecting the re-credit apptications on the ground that re-

credit facitity was stand forfeited, is correct, [ega[ and proper or not ?

8. On perusal of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001 ,

:'-.: :-..-.- . as amended. As per scheme of the said Notification, exemption was granted by

- . .. -',.way of refund of Centra[ Excise duty paid in cash through PLA as per rates

i2rescribed vide Notification No. 16l2008'CE dated 27.o3.2008 and Notification

.No. 33/2008-CE dated 10.06.2008 prevatent at the retevant time. I find that

" the Appettant had opted for avaiting the facitity of re'credit, in terms of para

2C(a) of the said notification. The appettant had fited re-credit apptications for
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the period from May, 2008 to March, 2009 for re-credit of Central Excise Duty,

Education Cess and Secondary and Higher Education Cess paid from PLA totatty

amounting to Rs. 17,64,25 ,075/- on ctearance of finished goods manufactured

by them. The sanctioning authority rejected the re-credit ctaims on the ground

that re-credit facitity of the Appettant for the financial year 2008-09 had been

forfeited vide Re-credit Order No. 115/2008-09 dated 13.5.2008 and hence,

they were not entitted for re-credit for the said period and they were required

to reverse the re-credit taken along with interest.

8.1 The Appettant has contended that after re'credit facitity was forfeited

vide Order dated 13.5.2008, the Asst. Commissioner again took up the Re-

credit ctaim for the month of Aprit 2008 on their request and re-credit was duty

granted under Re-credit Order No. 165/2008-09 dated 4.6.2008. The Appettant

further contended that the forfeiture Order dated 13.5.2008 was ti[[ further

orders and the same refund sanctioning authority there after took up the Re'

credit claim of Aprit 2008 and passed the Re-credit order dated 4.6.2008 in

their favour on the very same grounds which were objected in his forfeiting

order. Thus, forfeiture of Re-credit facitity under their previous Order dated

13.05.2008 stand overturned / re-considered and atlowed by him. Accordingly

there are no grounds to altege or hotd that the Re-credit avaited after 4.6.2008

for the period from May 2008 to March 2009 was incorrect on account of

previous Order dated 13.05.2008.

8.2 I find that the re-credit facitity of the Appettant was forfeited by the

Assistant Commissioner, Central Excise, Gandhidham vide Re-credit Order No.

115/2008-09 dated 13.5.2008. As per facts emerging from said Re-credit Order,

the Appettant had fited re-credit apptication of Rs. '1,55,29,1371 - for the month

of Aprit, 2008. lt was observed by the Assistant Commissioner, Centrat Excise,

Gandhidham that the Appettant had installed certain machineries after cut-off

date of 31.12.2005, which resutted in increase in their production and hence,

the Appetlant was not etigibte for refund of duty paid on production obtained

out of said new machineries. lt was further observed by the Assistant

Commissioner, Central Excise, Gandhidham that the Appettant was asked to

furnish information about manufacturing process of detergent bar and

detergent powder and list of machineries but they failed to provide the same.

Accordingly, the Assistant Commissioner, Central Excise, Gandhidham forfeited

re-credit facitity of the Appeltant in terms of Rute 2C(f) of the said Notification

with immediate effect i.e. from 13.5.2008 ti[[ further orders. Subsequentty,

the Assistant Commissioner, Centra[ Excise, Gandhidham processed the Re-

credit apptication for the month of Aprit,2008 and determined etigibte re-credit

)*
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8.4 lfind that the same Assistant Commissioner again processed re-credit

apptication for the month of Aprit, 2008 vide Re-credit Order No. 165/2008-09

dated 4.6.2008, which woutd mean that re-credit facitity of the Appettant was

restored vide said Order dated 4.6.2008. Hence, I find that the sanctioning

authority has erred in not taking cognizance of Re-credit Order No. 165/2008-

09 dated 4.6.7008 and rejected the re-credit apptications vide the impugned

order by relying upon previous Re-credit Order No. 115i2008-09 dated

13.s.2008.

'5.1 We have considered the submissions and perused the records. The

respondents are eligible for the benefit of Notification No. 39/2001-C.E.,

dated 31-7-2001, is not in dispute. The appellant have only challenged the Ld.

Commissioner Appeals' order, setting aside the lower adjudicating authority

's order to the extent of denial of 50% refund on the production of detergent

bars in case of order No. 91/2008, dated 12-6-2008. The contention of the

appellant is that the respondent have installed one silo, one vibrator sieve, one

weigh dropper, vapor separator, cyclone and sigma mixture for manufacture

of detergent bars after 31-12-2005 and installation of one sigma mixture of

I
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amount as Rs. 98,76,7491- and ordered to reverse the remaining re-credit

amount in PLA vide Re-credit Order No. 165/2008-09 dated 4.6.2008.

8.3 I find that the sanctioning authority rejected re-credit applications vide

the impugned order only on the ground that re-credit facitity of the Appettant

stand forfeited vide Order No. 115i2008-09 dated 13.5.2008. lt is pertinent to

mention that the Assistant Commissioner, Central Excise, Gandhidham had

forfeited re-credit facitity of the Appettant white processing re-credit

apptication for the month of Aprit, 2008 vide Re-credit Order No. 115/2008-09

dated 13.5.2008 by passing following order:

"I hereby forfeit the facility of recredit to M/s Rudraksh Detergent and

Chemicals Pvt Ltd in terms of para 2C(! of the Notification No . 39/2001-CE
as they have contravened the provisions of said Notification with immediate

effect i.e. 13.5.2008 till further orders."

8.5 Apart from above, I atso find that the Appettant had contested the issue

for which their re-credit facitity was forfeited vide Order dated 13.5.2008

before the then Commissioner (Appeats), Central Excise, Rajkot for previous

period, who hetd that instattation of new machineries after cut-off date of

31.5.2005 had not resulted in increase in their production capacity and hence,

the Appettant was etigibte for refund of the duty paid on the goods

manufactured out of new machinery instatted after cut-off date of 31.12.2005.

I find that the Hon'bte Tribuna[ vide Order dated 15.7.2010 reported as 2010

(260) ELT 469 concurred with the findings of the then Commissioner (Appeats)

and hetd that,

R\
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production capacity of 3900 after 3l-12-2005 is in addition to a sigma

mixture of equal capacity already installed in the factory prior to 31-12-2005,

has lead to enhancement in production capacity. This issue has been dealt

with by the ld. Commissioner (Appeals) at length in para 1 1 .1 to 1 1.5 and

gave cogent findings that the installation of the aforesaid equipment has not

led to any enhancement ofthe production capacity. The aforesaid equipments

were only to improve efficiency, to ease the problem of storage and handling

of raw materials. The leamed Commissioner (Appeals) in para 1 1 .3 of order-

in-appeal found that :

"On perusal of the declaration filed in Annexure-I giving information

relating to installation of machinery on or before 3l-12-2005 and after

1-12-2006,I find that One Silo Mixer of 23 M3 capacity and one Vibro

Seive of 3.7 ld3lH were installed to take care for any change in

formulation. One weigh hoper of 1.35 M3 was added after removing the

conveyor which fed the two mixtures since it created the quality

problem and now each feed each mixer. Further, one cyclone was

replaced since the earlier one was not working efficiently. Lastly, one

Sigma Mixer of 3900 Liters was added to enable easy change in
formulation.

I find that Lower Authority vide his impugned orders have not adduced

any findings to counter the appellants above arguments and the

Chartered Engineer certifi cate.

Further, I find that the basic use ofinstalled machineries is to handle the

problem of storage of raw materials, increase efficiency of the hstalled
machinery and to facilitate easy change in formulation. I also find that it
is a fact that there is no addition to the already installed capacity i.e.

75,000 Metric Tonnes and the said fact has not been refuted by the

lower Authority in his order."

The department didn't challenge the findings of the lower adjudicating
authority. Revenue could not produce any document or any evidence which
shows enhancement of production capacity. The Revenue has also placed

reliance on clarification on Point No. 1 issued by letter F. No. 110/2112006

CX3, dated 10-7-2008. Since there is no change in installed capacity the

Board's clarification is not relevant to the instant case. The leamed

Commissioner (Appeals) has relied upon the Point No. 2 of the aforesaid

Board's clarification wherein it has been clarified that as long as there is no

increase in the capacity of production and alteration or addition are made to

enhance the quality of the products or for effrciency gains the benefit of
notification shall not be denied. Therefore, we do not find any infirmity with
the leamed Commissioner (Appeals) order. The appeal is devoid of merits.
Therefore, the impugned order is upheld and the appeal of the Revenue is

dismissed to the above extent."

The above Order of the Tribunal has been uphetd by the Hon'ble

Supreme Court as reported in 2019 (368) ELT (A341).

, ':,,.
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Further, Shri Mahendra kumar H. Trivedi, Chartered Engineer vide his

Certificate dated 24-4-2008 while taking into account the installation of
above 4 items has stated that "Installed Capacity of Detergent Bars is

determined by the capacity of the Plodder, Stumpers and Wrapping

Machines. Since there are no addition to these three equipments, the

final installed-/production capacity remains at the original installed

capacity of75000 MTs per annum as on 31-12-2005."

I
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8.6 ln view of above, the issue for which re-credit facitity was forfeited vide

Order No. 115/2008-09 dated 13.5.2008 has been decided in favour of the

Appettant. On this count atso, the forfeiture of re-credit facitity is not

sustainabte. l, therefore, direct the sanctioning authority (now Assistant

Commissioner of GST, Gandhidham Rural Division, Gandhidham) to process the

re-credit apptications fited by the Appeltant for the period from May, 2008 to

March, 2009 on merits and in terms of Para 2C(e) of Notification No. 39/2001 -

CE dated 31.7.2001 , as amended.

9. The Appe[tant has contended that they had taken less re-credit as per

rate prescribed vide Notification No. 16/2008-CE dated 27.03.2008 but the

issue has been decided in their favour by the Tribuna[ vide Order dated

15.7.2010, which has also been uphetd by the Hon'bte Supreme Court and

hence, they were eligibte for refund of entire duty paid from PLA. The

Appettant further contended that they are atso etigibte for refund of /re-credit

of Education Cess and Secondary and Higher Education Cess, which was short

availed by them white taking re-credit in respective months but the issue

stands decided in their favour by the Commissioner (Appeats), Rajkot vide

Order No. KCH-EXCUS-000-APP-195 TO 209'2018-19 dated 27.11.2018, which

was based on the judgment passed by the Hon'bte Supreme Court in the case of

SRD Nutrients Pvt Ltd- 2017 (355) ELT 481.

9.1 I find that the impugned order rejected re-credit apptications only on

the ground that the re-credit facility of the Appettant had been forfeited. The

other two issues raised by the Appettant before me were not raised by them

before the sanctioning authority and atso not decided vide the impugned order.

This appettate authority can decide any issue which is arising out of impugned

order. Even otherwise, it woutd be premature to decide said issues at this stage

when the re-credit apptications are yet to be processed by the sanctioning

authority. l, therefore, discard these contentions.

10. ln view of discussion made above, I set aside the impugned order and

allow the matter by way of remand to the sanctioning authority to decide the

matter on merits.

11. qftee.at at eS fi G 3rffi 51 frq-iTrr sq-+s d-0+ t ftqr emr t r

sed off as above.

SH KU

Commissioner (Appeats)

11. The appeats fited by the Appettant are dispo
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Atte9ted-6
(v.T.sHAH)

Superintendent (Appeats)

To,
M/s Rudraksh Detergent & Chemicats Pvt Ltd,
Vittage Padana,

Ta[uka Gandhidham,
District - Kutch.
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