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Appeal No: V531-532/RANZ010
A
:: ORDER-IN-APPEAL ::

M/s Sunshine Oleochem Ltd (Now M/s. Ruchi Soya Industries Ltd),
Gandhidham (hereinafter referred to as “Appellant”) filed Appeal Nos. V2/531-
532/RAJ/2010 against Re-credit Orders mentioned below (hereinafter referred
to as “impugned orders”) passed by the Deputy Commissioner, erstwhile

Central Excise Division, Gandhidham (hereinafter referred to as “sanctioning

authority”) :

sl. | Appeal Re-credit Period Refund claim | Refund Refund

No. | Nos. Order No. amount Sanctioned | rejected
ft Date {in Rs.) (in Rs.) {in Rs.)

1 2 o 4. 5. 6. | 7.

1. [ 531/2010 | 116/ 2010- | May,2010 57,55,734 40,56,847 | 16,98,887
11 dated i -
15.6.2010 |

2. | 532/2010 | 101/ 2010- | April, 2010 | 57,23,876 47.90,382 14,33,494
11 dated
8.6.2010

1.1 Since issue involved in above mentioned appeals is common, | take up

both appeals together for decision vide this common order.

2: The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter Nos. 34, 38 and 15 of the
Central Excise Tariff Act, 1985 and was holding Central Excise Registration No.
AAICS7296RXM001. The Appellant was availing benefit of exemption under
Notification No. 39/2001-CE dated 31.07.2001, as amended (hereinafter
referred to as ‘said notification’). As per scheme of the said Notification,
exemption was granted by way of refund of Central Excise duty paid in cash
through PLA as per prescribed rates and refund was subject to condition that
the manufacturer has to first utilize all Cenvat credit available to them on the
last day of month under consideration for payment of duty on goods cleared
during such month and pay only the balance amount in cash. The said
notification was subsequently amended vide Notification No. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing
percentage of refund ranging from 15% to 75% depending upon the commodity.

N\ The Appellant had opted for availing the facility of re-credit, in terms of para
| 2C(a) of the said notification.

2.1 The appellant had filed re-credit applications for the months of April,
2010 and May, 2010 for re-credit of Central Excise Duty, Education Cess and
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Appeal No: V&531-530RANZ010
oile
Secondary and Higher Education Cess paid from PLA as detailed in column No. .
of Table above on clearance of finished goods manufactured by them.

2.2  On scrutiny of re-credit applications, it was observed by the sanctioning
authority that exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education Cess and
Secondary & Higher Education Cess and hence, the appellant was not entitled
for refund of Education Cess and 5.H.E. Cess.

3. The sanctioning authority vide the impugned order determined correct
re-credit amount as mentioned in column No. 6 of Table above and rejected
excess claimed re-credit amount as mentioned in column No. 7 of Table above
and ordered the Appellant to reverse the excess amount claimed along with
interest in terms of Para 2C(e) of the said notification.

4. Being aggrieved, the appellant has preferred the present appeals, inter-
alia, on the grounds that the sanctioning authority has erred in calculating re-
credit amount by taking into consideration only Basic Excise Duty and ignored
Education Cess and SHE Cess; that as per Section 93(3) of the Finance Act, 2004
and Section 138 of the Finance Act, 2007, all provision of Central Excise Act,
including those relating to refund, exemption will also apply to Education Cess
and SHE Cess; that Education Cess and SHE Cess were levied as a percentage of
Excise duty and if the excise duty becomes nil by virtue of exemption
notification, Education Cess and SHE Cess would also be nil. Hence, exemption
contained in Notification No. 39/2001-CE dated 31.7.2001 will also apply to
Education Cess and SHE Cess also and relied upon case laws of Bharat Box
Factory Ltd - 2007(214) ELT 534 (Tri. Delhi), Vipor Chemicals Pvt Ltd - 2009
(233) ELT 44 and Banswara Syntex Ltd - 2007 (216) ELT 16 (Raj.).

5. The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon'ble High Court
of Gujarat in the case of VVF Ltd & others in similar matters before the
Hon'ble Supreme Court. The said appeals were retrieved from callbook in
view of the judgement dated 22.4.2020 passed by the Hon’ble Supreme

Court and have been taken up for disposal.

6. Personal hearing in the matter was scheduled in virtual mode on
12.2.2021. M/s Ruchi Soya Industries Ltd vide letter dated 2.2.2021 informed
that M/s Sunshine Oleochem Ltd has been amalgamated into M/s Ruchi Soya
Industries Ltd with effect from 17.1.2011 and submitted copy of Order passed

by the Hon’ble Bombay High Court along with Scheme of amalgamation and
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Appeal No: V2/531-532/RAI2010
B

Arrangement. Shri K. Subramanyam, Consultant, appeared on behalf of the

Appellant on 12.2.2021 and reiterated the submissions made in the appeal

memoranda and submitted written synopsis in respect of all the appeals and

requested to consider the same.

6.1 In written submission, the grounds raised in appeal memoranda have
been reiterated and requested to sanction refund of Education Cess and
Secondary and Higher Education Cess and reliance is placed on the following
judgement / Order:

(1) SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 (5C).

(ii)  Order-in-Appeal No. KCH-EXCUS-000-APP-190 TO 192-2018-19 dated
28.11.2018 passed by the Commissioner(Appeals), CGST and Central
Excise, Rajkot in their own case.

7 | have carefully gone through the facts of the case, impugned orders and
submissions made by the appellant in grounds of appeals and in written
synopsis submitted at the time of hearing. The issue to be decided in the
present appeals are whether the appellant is eligible for refund of Education
Cess and Secondary & Higher Education Cess under the provisions of the
Notification No. 39/2001-CE dated 31.07.2001, as amended?

8. On perusal of the records, | find that the Appellant was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed under said notification which was subsequently modified vide
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
dated 10.06.2008. | find that the Appellant had opted for availing the facility
of re-credit, in terms of para 2C(a) of the said notification. The appellant had
filed re-credit applications for the months of April, 2010 and May, 2010 for re-
credit of Central Excise Duty, Education Cess and Secondary and Higher
Education Cess paid from PLA on clearance of finished goods manufactured by
them. The sanctioning authority after determination partially rejected re-
credit amount and ordered for its recovery vide the impugned orders on the
ground that exemption under the said notification was available only to Central
Excise Duty and the said notification did not cover Education Cess and
Secondary & Higher Education Cess and hence, the appellant was not entitled
for re-credit of Education Cess and S.H.E Cess. On the other hand, the
Appellant has pleaded that as per Section 93(3) of the Finance Act, 2004 and

Section 138 of the Finance Act, 2007, all provision of Central Excise Act,
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Appeal No: V2/531-532RAN2010
-

including those relating to refund, exemption will also apply to Education Ces.
and SHE Cess. The Appellant further pleaded that Education Cess and SHE Cess
were levied as a percentage of Excise duty and if the excise duty becomes nil
by virtue of exemption notification, Education Cess and SHE Cess would also be
nil. Hence, exemption contained in Notification No. 39/2001-CE dated
31.7.2001 will also apply to Education Cess and SHE Cess also and relied upon
judgement passed by the Hon’ble Supreme Court in the case of SRD Nutrients
Pvt Ltd- 2017 (355) ELT 481 (SC) and Order-in-Appeal No. KCH-EXCUS-000-APP-
190 TO 192-2018-19 dated 28.11.2018 passed by the then Commissioner

(Appeals), CGST and Central Excise, Rajkot in their own case.

8.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon’ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (5C), wherein it has been held that,
“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

Page Mo, Gof 9

L

T

TR



Appeal No: V2/511-512/RAN2010
o
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles
Private Limited (supra). ”

8.2 | have examined the relied upon judgement of the Hon’'ble Supreme
Court passed in the case of SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 (SC) as
well as Order-in-Appeal No. KCH-EXCUS-000-APP-190 TO 192-2018-19 dated
28.11.2018 passed by the then Commissioner (Appeals), Rajkot in Appellant’s
own case. | find that the then Commissioner(Appeals), Rajkot in that case held
that the Appellant was eligible for refund of Education Cess and Secondary &
Higher Education Cess by relying upon judgement rendered by the Hon’ble
Supreme Court in the case of SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 (SC). |
find that the Apex Court’s said judgment passed in the case of SRD Nutrients
Pvt Ltd has been held per incuriam by the Hon’ble Supreme Court in the case
of Unicorn Industries supra. The relevant portion of the said judgement is
reproduced as under:
“41. ... ... The reason employed in SRD Nutrients Private Limited (supra)
that there was nil excise duty, as such, additional duty cannot be charged, is
also equally unacceptable as additional duty can always be determined and
merely exemption granted in respect of a particular excise duty, cannot come in
the way of determination of yet another duty based thereupon. The proposition
urged that simply because one kind of duty is exempted, other kinds of duties
automatically fall, cannot be accepted as there is no difficulty in making the
computation of additional duties, which are payable under NCCD, education
cess, secondary and higher education cess. Moreover, statutory notification
must cover specifically the duty exempted. When a particular kind of duty is
exempted, other types of duty or cess imposed by different legislation for a

different purpose cannot be said to have been exempted.

42. The decision of Larger Bench is binding on the Smaller Bench has been
held by this Court in several decisions such as Mahanagar Railway Vendors’
Union v. Union of India & Ors., (1994) Suppl. 1 SCC 609, State of
Maharashtra & Ors. v. Mana Adim Jamat Mandal, AIR 2006 5C 3446 and
State of Uttar Pradesh & Ors. v. Ajay Kumar Sharma & Ors., (2016) 15 SCC
289. The decision rendered in ignorance of a binding precedent and/or
ignorance of a provision has been held to be per incuriam in Subhash Chandra
& Ors. v. Delhi Subordinate Services Selection Board & Ors., (2009) 15 SCC
458, Dashrath Rupsingh Rathod v. State of Maharashtra, (2014) 9 SCC 129,
and Central Board of Dawoodi Bohra Community & Ors. v, State of

Maharashtra & Ors., (2005) 2 SCC 673 = 2010 (254) E.L.T. 196 (S.C.). It was
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Appeal No: V2/511-532/RANZ010
-B-

held that a smaller bench could not disagree with the view taken by a Larger
Bench,

43, Thus, it is clear that before the Division Bench deciding SRD Nutrients
Private Limited and Bajaj Auto Limited (supra), the previous binding decisions
of three-Judge Bench in Modi Rubber (supra) and Rita Textiles Private Limited
(supra) were not placed for consideration. Thus, the decisions in SRD Nutrients
Private Limited and Bajaj Auto Limited (supra) are clearly per incuriam. The
decisions in Modi Rubber (supra) and Rita Textiles Private Limited (supra) are
binding on us being of Coordinate Bench, and we respectfully follow them. We
did pot find any ground to take a different view. ”

Hence, it is apparent that the matter stands decided against the
appellant by the Hon'ble Supreme Court and the decision of the Commissioner
(Appeals) has no binding precedence.

8.3 In view of the discussion made above, | hold that the appellant is not
eligible for refund of Education Cess and Secondary & Higher Education Cess. i

9. In view of above, | uphold the impugned orders and reject the appeals.

10.  sefiemmal g == & 7 sftsn &1 Foerr st 0% F By s &)
10. The appeals filed by the Appellant are disposed off as above.

ww gkl

~{Akhilesh Kumar)
Commissioner(Appeals)

Attested

(V.T.SHAH)
Superintendent(Appeals)

By R.P.A.D.

To,
M/s Ruchi Soya Industries Ltd

(Formerly M/s Sunshine Oleochem Ltd),
Survey No. 217/1,

Village Mithirohar, Gandhidham,
District - Kutch.
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1) WET AT, A% UF HAT F7 U FeRT IeNTE 9, IO A, AgHETETE A
SATAFTE B

2) WTgER, 9 UA F9T T U FeaiT IeNE 9, AATETH srgeerera, aiftary #7
AT FTAATE! 2

3) HEMHEE Ww, A% U HAT T UA Fealg IJoOE 9FF, ity um
HUEH , ATUTUTH FT AF9TF FTATE! 2l
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