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:r.fte qrtqr +ireqr(Order-ln-Appeal No.) :

KCH-EXCUS-0t00-.dPP-1 I 7-TO-1 1 8-202 1

15.06.2010

08.06.2010

09.03.2021 11.03.202'tr

afr arffisr 6-ffr{, Birgm (3rff-q), ttq.ild 6Rr rrftd/

Passed by Shri Akhilesh Kumar, Commissioner (Appeals),

Rajkot

3{q{ qrgs/ {Ttr 3i|{-iF/ r3'\Tr{tr/ fi{rlr6 q|,J6, ffiq sfir< {.d7 i{rs{/aq qd+{fd(,

<rs6ta / qrqflR / .ritfiumr rra vrgmftriFr arfr ne vrttr t qkd: /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central

Excise/ST / GST,

Rajkot / Jamnagar / Gandhidham ;

q qffi C cffi 6r nrq qri iffir /Name & Address ofthe Appellant & Respondent

antsr 6r f*{i6 /
Date of Order:

qrftrdftmtel
Date of issue:

(i)

(A)

M/s. Ruchi soya Industries Ltd lForme y M/s Surshlrre Oleochem Ltd), sursey No.2l7l7, vill^ge
Mithirohar, candhidham, District-xutch.

Eq BiT?{I{qfff,] + {fud 6tt qft ffiBo rffi + vrg+ *rffi / qrfsf,{vr * sqer eiff{ ?rw rr rrm tri
ArIy person aggrieved by this Order-in-Appeal may fiIe a.rl appeal to the appropriate authority in the following

ffqr {ei ,AFft{ ricr< rJq qi t{rfi qffia ;{rqrRrr(or * *ft qfrs,}-ftq r.qr< 116 ari*Rw ,1944 ff fl-{l' 358 +
d t<-q?i ft* oftftqq, 1994 ff sr{r 86 t oimir ffifu+a erq ft qr r6ift t r/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies to:-

ilffn<vr {-"qrfi + sqf.}rd eS cmn fi-c-r {6, A*a rtqr{ rJffi \'i t{rfi q+{tq-;qrqrFrr<q ff ft+q fia, t€ di6 ;i 2,

urc. *. 5<a, r{ffi, +f ff :fiqQc r/

The special bench of Customs, Excise & Service Tax Appellate Tribunal ofWest Elock No. 2, R.K. Puram, New
Delhi in all mallers relatint to classifi.alion and valualion.

3qn-s cffaq ltal ii ffi1,rq qffi t qqgr +s qfr 3rfti frFr qr"6.+f,rq sic6 er"+ qd A-q-ffir 3rffiq ;rrqrfir+cq
(@,)ff qftq ffi" ff86',,Eer ra, rgqr4 qqr 

"rqral 
r{q<lari iz..tsdffqrfiflQqri

To the West reglonal bench of Customs. Excise & Service Tax ADoellate Tribunal ICESIAI at. 2-d Floor,
Bhaumali Bhari/a-n, Asarwa Ahmedabad-38oo16in case ol appeals other tha-n as nienlioned in para l(a)

qffiq -qr{rfur.lT * sqeT +6 o 16< rS } I?tq Mq r.qrc {or (3{ftOftt.qwff, 2oo 1 , t fi{q 6 } 3inf( RL'tft-d ftC
irt y,:ri EA-3 fr qn cffii t ?ii ft-,n qrrr qrErl r rrit t oq t rq \'+ vft i qrq, rEr rrcrc {"+ ff qirr ,qri fr sirT 3rt{

+rrrq rrqr {qtfl,6qq S qrs qr rq+ 6q,5 qrq.flq {r 50 drqnqq T6 3rTfl 50 Trq sqq i+E+{ianTr: 1,000/- -cA,
5,000/- Fqt qr{l 10,000/ Fci rr Fuift'+,i'fl rF+ ff vfi dcr ++r ftuffta ,ts r T,r-{, +dfltrd 3rffiq 'qqrldr.q
ff srrer * rrrq+ rften t <rq t G'-fr fl sr{&r+ }a + i-+ ara flt tq'Grd +{ i'r€ rRr Btr ar+r zrftq r riqltre qrqe +,r

vrrq, *r fr sE rnqr t fr{r srGq r6i Tiqft-{ rrffirr qrcrFtrr - ff pr:er &ra i r rqrr+ antrr (A lrtl, ) } Err rll#i.r, +
{Fr 500/- {cq {r ftErtftd cJi,s qcr F.fl drTT r/

The aDDeal to the ADDellaLe Tribunal shall be filed in oua{lmolicate in iorm EA 3 / as orescribed under Rule
6 of Cdntral Excrse'lAooeall Rules- 2OOI and shall tie accomoanied acainst oni whrth at least should be
accomoanied bv i' f6e of Rs 1-0O0/- Rs-sodo/-. Ffs.IO.O00/ where amount ol
dutvdimand/inteiest/oenallv/refund is uFto 5 LaL.. 5 Lac to 50 ].ac aJld dbovi 50 Lac respectivelv in the
fonfi of crossed bank'dra-ft ii favour of Asst. Resistrar of b(anch of anv nominated oublic seitor bad< of the
place where Lhe bench oI a-nv nominated orblic-sector bank oI the Dldce where the'bench ot the Tribunal is
lituated. ADolication made fol srant of stai7 shail be accomoanied bv a lee of Rs. 5O0 / .

3{qHrq rqrzifunvr + cqer q{tq, ?q srtttirr,1994*t tnTr 86(i) fi 3idt{ +{irr tffi, 1994, } tis,9(1) + i.6d

frrrlftd vc{ s.T.-st qR vM l ff qr shft G sst erq fis 3ntq } G-€a irft{ ff rff d, ssff cR rlq t dTtr +t (T{t
+ rr+ ri{ rqrFn d-n erRq) *i tr{t t6ctatr \..ys+fiq, -rfl t-{16( ff qtl1 ,qro &"tqlir =flrqr {qr EEIi,. Err
5 alq ar strt 6q,5 qrcqfi50 qrs F!-q +!T1r{r50 4rqrqCtifo-stfrrcer: 1,000/- rci, 5,000/- "ct 3Tqf,

10.ooo/- Ec+ 6r fiuiftd qq' sr"{ 
"ft 

cft dq.r +tr frertEa cFF 6r qrrrR. rhif}-+ affiq;qrzrfu{.q ff srnar + FErq6
ffi?p + q q Ed $ qr:ift-+i *-r * i-+ anr;r0 -elf+r i* rw air ftzr qrfl qrBq | id5-. Erqe +r r.-r+rc. +6 E rq
cniTr f Ehr qIRC r€r rla;}-a $ffirq ;qrflitrnq ff gmar ftr+ t l'q,r- qrtgr (* qi*,) + f+r Tr+aa-q.r -.. sr, 5OO/ Eqq

a:r frufft-< rls vrr rc'n Ehn v

The aDDea-l under sub section {ll ot Secti,)rr 86 of Lhe Finance Act. 1994. to the ADDellaLe Tribunal Shall be
Illed ih'q uadru olicate in Form S.T.5 as ore;crilred under Rule 911) ol the Service Tb-i Rules. 1994. and Shall
be accompa,nieA bv a coov of the order doo'aled apainsl lc'ne ot ivhich shall be cert ied coDil and' should be
accomperiied bv a'fees of Rs. ]00O/ w]iire lhe aiirount'o[ service Lax & intercst demandid'& Denalrv levied
of Rs. 5 Lakns-or less, RS.SOOO/- where tlre amounl of service taK & interest demal1ded & Deialtv lavied is
more lhan five lakhs but nor 6xceedins Rs. Frftv Lalhs. Rs.lO.000/- where the amount 6t service ta-x &
intelest demanded & penalty levied is irore thaJi fdty Lalhs ruDees, in the form of crossed bank dralt ln
ravgul- ol the Assrstsnl Re$strar ol the benlh o[ nomiilaled Publia Seclor Bank of the olace where the bench
ol lnbunal ls silusled. / A-pplicatuon made rbr grant of sta) shall be accompanied by a fee of Rs.5O0/ .

(ii)

(iii)

(B)

\-:-

rFrsgsrfiq.ff.Erc:-
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I
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(ii)

(c)

(i)

(r)

(')

(ii)

(iii)

(iv)

ftf, 3rflf+{q,Iggaff lrlcr 86 ff sc-lrr{Fii (2) qs (2A) +rif,'fddfidt qfiq, n-+rr< 1iM, 1994, +f+{q9(2) \.q
9(2A) + 6{ faqmd cq{ s T.-7 t fr qr (inft I{E rq+ qpr qjs, Hc rflr< t6 arlrfl qrgs (BT+O, +*q sqr< {6 Er{r
qrR:a :ntsr ff cM €qtr 6t (s,{it ft \rd qfd lrHftrd €rfi qrGq) "i{ 3n$F EraI 1r{Ilrs 3ngiF 3r{rr sqIs, ad{ Tafl" $q/
i<rr<, qit qffiq ;qrqrltr6'(vr * qrt-er r$ ort sii G'?rr it sr.'i, 3ntn ff cR * {p{ } nqfl 6(ff tfi r /
The dppeal under sLrb seclron (2) and (2A) ol the section 86 the Finance Act 1994, shall be filed in For ST.7 as
pr escnbed undFr Rule 9 (2) &9(2A) of lhe Service Tax Rules, I994 and shall be accompanied by a copy of order
of Commissroner Cenrral Excrse or Commissione!, Cenrral Excise lAppealsl {one of whrch shall be a certilied
coovl and copv of the order passed bv rhe Commiss'oner'aulhorizinq the Assjstant Commissroner or Depur'y
Cdmirrrssiood"of Central Excise/ Service Ta< Io frle rhe appeal beforeihe Appellate Tribuna.l.

ffqr Ear, hftq scqr< t-a \.4 n {rtr{ ir.ftflq crf-rrdor (irez) h c1t 3rffnft + qrFn t }-dt-q siqrE {n6 3rfl*ftrrq 1 944 ft sra
35qs+ nTfu, *ffffiq qflfi{q, 1994 frqm83 } dir,k t-{r{{ d *i{qfrr{{, re **r } ciil qft,{i{ qrld6{q I
q{ic {G q{q sffi{ eJ6F-{r.F{ ciar + 10 {ft{rd (107"), s{ {i.r qd gqt{r ffid Q, 

qr gqf{r, q{+{qEqt{rffiit, sr
q'rar, ftu' rra, <rrt R gs qro h 3d'n cqr ft qra Erfr dtftrd tu trt* <q ritE {cq I 3{ftrs { A I- Hq T,ffi ,r{ \r4 t{r+? + nd.td .qirT ft\ T ,f.s" t fts snft{ B

(i) Err{Ill ff+Bi td {6r
(i0 ffi. qcr fr * Ir{ rrdd rrfla}
(iii) ffid qrr FiTqrrff + fi-fi 6 * $a:la tq r+q
- Eer q-€frw $ffi + srqq'r{ ftfi-{ ({'. 2) qltlft{q 2014 + qR!{ tf:4 Erff qftftq xrffi h sqer G-crmfi-r
e3rt 3rfr qni qfrd d qrrl TO (rttl

For an appeal to be filed before the CESTAT, under S€ctioo 35F ofthe Central Excise Act, 1944 which is also
made applicable to Service Tax under Section 83 of the Finarlce Act, 1994, an appea.l against this order shall lie
before the Tribunal on paymenr of I Oo/o ot lhe dury demanded where duty or duiv and;enaltv are in disDute. or
pendlry, where penalty alone is rn drspute, provided the arnount of pre"deposit 'payadle woild be subjlcr t'o a
ceilinR of Rs. l0 Crores,

Under Centra] Excise and Service Ta.j<, 'Dut'/ Demanded" sha-]I include :

{rl a-.nount derermined ur.der Sectiori I t D,
iii) a-mount ol erroneous Cenvat Credrt ta};n;
liii) amount payable under Rule 6 ofthe Cenvat Credit Rules

provided furlher rhat the provrsions of this Seclion shall not apply ro rhe slav aopltcation and aDDea.ls
pending before any appellare aurhority prior to rhe commer,cement of thi Finance {No:2) hht, 20 I4.

qrca rccir{ 6fgT0t1.r qr+fi :

Revision aDplication to Governrnent of lndia:
rq ,n?rr ff ,iaftersrqrB-{T ffi{ftn qrEd l.;i;{tq r.qr< sfs 3rFf,ftry, l9q4 6l ur.r 35EE * sel{ciTd + 3idif-ff{( qft".
rrDrr {-grr, T{ner.r ar?-{q {-6d,8-fl riTmq, rrrEq Gqrr, qt,n rifrq, ff{4 ffq rr+, rirE qrrt, T6 fr;4-l looot, st ftqqr t*qr /
4 revisibn appiication lies lo lhe UDder Secretary, to the Covemment of India. Revision ADDlication Unit.
Ministrv of Finance, Departmenl of Revenue, 4th Floor, Jeevan DeeD Buildinp. Pariiamani slie?l Niw-niiiii:
I l00of, under Seclion 35EE of the CEA l9+4 in respecd olthE folloridnE aesa;?bi,ernEd 5t nisi pr6visi"to"iiiii-
section i1) ot Section-35B ibid.

qft qrq { A-rit ft{ri-:f qr{t t, 6i fifln E{| qlq El ffi 6rr,?ri ft iert rrs + qr(rrffi t <trn qr ffi qq +rreri qr f*r
i+Ilt (r{ 1.srr rf{ s Fs{ IsF {E-crffi{ + <t.r{, qr t*di risrr rI{ i {r Tgrrsr t qr{ + tr{i6Tq + Et Ii, ffi +rreri qr ft,r
rrsrr lE C qFr S ;f+ql4 6 qrq;t qt/
In lase of aJry loss of goods, whcre the loss occurs in lransrt from a factory to a yr'arehouse or to another facLoryol lrn'n one warenouse ro :rnorher dunng the course ol plocessrng ol lhe toods In a warehouse or in storagt
whether in a factory or in a waiehouse

qr{n$<161Fffi<gc-r&1dfi<f-r-rt_Qrrrtffi.rirss6lqrd'.&rt.rtffi{Tnrq$q}giz(ft*.)+qrFnt,
,rl trrn + dE, ffi ,rg qr +{ +1 ffT ff rrff tr I
In Lase of rebate o[ duLy of excrse on Aoods exporled to arr'/ country or territorv oulside India of on excrsable
materia.l used in the mahufacture of thE goods \ihich are e):Iorted to-any countii or territory outside India.

qR rsrq srcF sr rn fg(r i+{r qrcd t Erf,{. iqr{ q1 llzln fr ff.r ftqin, ftfi {fl *r r
In r ase ofgoods"exported outsidelndia eiport to NEpal or Bllutar, withour irayment of duty.

{Fi,Y] JiqE 6 rqna sFs h $rrff,r{ 6 fiq iI qn irfi-c Ex- }{iTi+qc (rs {s+ RRc rrsqFi +r*aqrqffrrsI }t< ttr 3rar
i',rq+ (fflqt * ar.r fto ql-dhTq ('r"2),199d'ff ET{r 109 + er.' F}c.. ff 'rt arfte vryr orymli qa qr - qqrfnBc
.rq tr/
Credrr oI anv durv allowed ro be utilized lowa-rds Da\rment of excise durv on fmal Droducts under the orovisrons
of r his Act o'r the"Rules made there under slrch otd-er is passed bv the 'Commissibner (Appea-Is) on ol ajrer, the
date appointed under Sec. I09oftheFinanc€{No.2) Acr,l!r!r8. -

s.lt-s 3{r+n ff * rR-{i yr{ riqr EA-B q, fr fi i ffq F.{rfl {-aF (3{+()Mr,2oo 1, } fi'q-F g t Bid{-( RfitrE t, {s
3{rt{r + d}s'r } 3 116t:iafa ffvrff arQq rsr+triirtfitqrq{ qt?rrqqftq 3{Grrff*qft{tTiq{ 6t qrfl qGqr qrq

fl ffiq r.qrd rfq iTftft{q, 1944 ffERr35.EEhr6aFuttrasl6ffsr<rrft+qnq + t( c' TR-6 ff cfr {-drff fr drff
qrl?Er /
The above aoolicauon shall be made in duoli(ate in Form No. EA-B as soecfied under Rule. 9 of Central Excrsc
lADDeals) Rlifes. 2O0l wirhln 3 months fiom the date on which the drder sousht to be'aooealed asainst is
iommunicated ird shall be accomDamed bv two coDies each oI rhe OIO and OrdEr.ln.AoDeal-'tt should also be
a(companied by a copy ol TR 6 Ctiallan evidencing payme,rt of prescribed fee as prescribed under Secrion 35
EE ofCEA, 1944, under Major Head ofAccount.

q+8rq 3rr+{i F qrq ffifud ftqtfitn cr€+ fr ..r,.rq,ft ff ffi srBr r

:iEl rim r6c (+ aq 6q' {r 3E+ +T ET"d 6y} 200/. 6r Tr+rt F$fl qrq +' cfr F{, -trq qrr qrq Fc} n iqm ET Fcc
i doo -/ 6r 

'trdrr< 
ft{r qrql

The revision aDDlication shall be accomoanied bv a fee of P.s. 200/ where the aInount involved rn RuDees Onc
Lac or less antl Rs l0O0/- where the a;irounr inriolved is more thah Rupees One Lac.

qF| rs 3r*qr t 6g {fi 3rRrii +r errisr I .i r.i+ tri 3idrr } ft! {rn 6 ;FI rrrrilFr sc-fn, ar i Bfl ,rr+r qrRtr rs .rrq } *} ro
.{i fr fur rfi #ir #q { fu q.irF.rfr ai-itdtq a.nitror'd r.+ 3iftE cr +dF,cfumt'{ ffi{-h,ir qrfl A i r l,i
case.rf rhe oider covers varioulnLlmbers of order. rn Orieinall lee for each O.l.O. shoula be Daid in lhe a]brelaid
manher. not withstaidine the fact lhat tbe one aDDeaf io Llie ADDellant Tribunat or the oie aoolication to the
Ce n t ral 'Govt. As the casE may be, is lllled to avoid scriptoria w<irk if excising Rs. I laldr fee bT Rs. I 00/ - for
each.

qrrqriffd arr+mc sl"6 3rF*Fi{q, 1975, + Br{qff-I h er{{R {q qtn qi w,rt qder ff cft.rt frqikd 6.50 {c} sr
aITqTirII aI*6 fat Fa aFTT RFII qml(rl /
one cooi, of aoolicatibn or O IO. as the case mav be. and lhe order of the adiudicatinp authoritv shall bea-r a
cour t fie'staJnp of Rs.6.50 as prescribed under Scnedule I in terms of the Courl Fee ActJ975, as amended.

ffrr rf+, ffiq !'icr< !fii, (rq t{r4rJ rrffirtr;qr{rlifrrsr (qd ffi) lM, ,nt, 1<ffrc \rq e-.q ddRrd ,rFfil +l
(Hin fl  +rc fi[q] ft 3fr{ fi tqr{ qr+ffia rrqr .rr ir I
Allenrron ls also lnviled ro rhe rules covering thesdahd other related matLers contarned in the Cusroms, Excise
and Service Appellate Tribunal (Procedure) I/xles, I982.

T{ qffiq nIffi d 3r{:{, <rfdq 6{+ + frk( qrq+, Rrft .t( ;ft{dq vrsnr+t * f+s, 3{ff-{Fff fu{Ffu i{sra
ww*-cbec.eov.in rFf tq rFFfr ? l /
For the ela6orate, detailed aJld latest pr-ovrs-rons relaling lo fihng of appeal to the h,gher appellale authority, the
appellant may reler 1o lhe Departmental wFbslre wrrw.cbec.Rov.ln

(vi)

(D)

(L)

(q

{c)

. ". .t'...
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Appeal No: V2l531 -53ARAJ|ZO1O

-3-

:: ORDER.IN-APPEAL::

M/s Sunshine Oteochem Ltd (Now M/s. Ruchi Soya lndustries Ltd),

Gandhidham (hereinafter referred to as "Appetlant") fited Appeal Nos. Y2/531-

537/ RAJ /2010 against Re-credit Orders mentioned betow (hereinafter referred

to as "'impugned orders") passed by the Deputy Commissioner, erstwhile

Centrat Excise Division, Gandhidham (hereinafter referred to as "sanctioning

authority") :

1.1 Since issue invotved in above mentioned appeals is common, I take up

both appeats together for decision vide this common order.

7. The facts of the case, in brief, are that the AppelLant was engaged in the

manufacture of excisable goods fatling under Chapter Nos. 34, 38 and 15 of the

Central Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AA|CS7296RXM001 . The Appettant was availing benefit of exemption under

Notification No. 39/2001 -CE dated 31.07.2001 , as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Centrat Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utilize a[[ Cenvat credit availabLe to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. 16l2008-CE dated

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which attered

the method of catculation of refund by taking into consideration the duty

payable on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

, The Appettant had opted for availing the faciLity of re-credit, in terms of para
'i ZC(a) of the said notification.

2.1 The appellant had fited re-credit applications for the months of Aprit,

2010 and May, 20'10 for re-credit of Central Excise Duty, Education Cess and

b

st.
No.

Appeat
Nos.

Re-credit
Order No.

& Date

Period Refund claim
amount
(in Rs.)

Refund

Sanctioned
(in Rs. )

Refund

rejected
(in Rs.)

1 2 J 4 6 7

1 531 /7010 116/ 2010-
1'1 dated
1 5.6.20'10

May,2010 57,55,734 40,56,847 16,98,887

7 532t7010 101/ 7010-
'1 1 dated
8.6.7010

Aprit,2010 57,23,876 47,90,382 14,33,494
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AppeaJ No: VZ5 31 '5 3 2IRAJ/2O10

Secondary and Higher Education Cess paid from PLA as detailed in column No. -

of Tabte above on ctearance of finished goods manufactured by them.

2.2 On scrutiny of re-credit apptications, it was observed by the sanctioning

authority that exemption under the said notification was avaitable onty to

Centra[ Excise Duty and the said notification did not cover Education Cess and

Secondary & Higher Education Cess and hence, the appettant was not entitted

for refund of Education Cess and S.H.E. Cess.

3. The sanct'ioning authority vide the impugned order determined correct

re-credit amount as mentioned in column No. 6 of Tabte above and rejected

excess claimed re-credit amount as mentioned in cotumn No. 7 of Table above

and ordered the Appetlant to reverse the excess amount ctaimed atong with

interest in terms of Para 2C(e) of the said notification.

4. Being aggrieved, the appet[ant has preferred the present appeals, inter-

alia, on the grounds that the sanctioning authority has erred in calcutating re-

credit amount by taking into consideration only Basic Excise Duty and ignored

Education Cess and SHE Cess; that as per Section 93(3) of the Finance Act, 2004

and Section 138 of the Finance Act,2007, a[[ provision of Centrat Excise Act,

inctuding those relating to refund, exemption wi[[ atso apply to Education Cess

and SHE Cess; that Education Cess and SHE Cess were levied as a percentage of

Excise duty and if the excise duty becomes nil by virtue of exemption

notification, Education Cess and SHE Cess would also be ni[. Hence, exemption

contained in Notification No. 39/2001 -CE dated 31 .7.7001 witl also apply to

Education Cess and SHE Cess also and retied upon case taws of Bharat Box

Factory Ltd - 7007(214) ELT 534 (Tri. Dethi), Vipor Chemicats Pvt Ltd - 2009

(233) ELT44 and Banswara Syntex Ltd - 2007 (216) ELT 16 (Raj.).

5. The Appeats were transferred to callbook in view of pendency of

appeats fited by the Department against the orders of Hon'ble High Court

of Gujarat in the case of VVF Ltd & others in similar matters before the

Hon'bte Supreme Court. The said appeats were retrieved from catlbook in

view of the judgement dated 22.4.7070 passed by the Hon'bte Supreme

Court and have been taken up for disposat.

6. Personal hearing in the matter was scheduted in virtual mode on

12.2.2021 . M/s Ruchi Soya lndustries Ltd vide letter dated 2.2.2021 informed

that M/s Sunshine Oteochem Ltd has been amalgamated into M/s Ruchi Soya

lndustries Ltd with effect from 17.1 .2011 and submitted copy of Order passed

by the. Hon'ble Bombay High Court atong with Scheme of amatgamation and

4
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Appeal No: V2l531- 5lzJRAJl2olo

Arrangement. Shri K. Subramanyam, Consultant, appeared on behatf of the

Appetlant on 12.2.2021 and reiterated the submissions made in the appeal

memoranda and submitted written synopsis in respect of atl the appeals and

requested to consider the same.

6.1 ln written submission, the grounds raised in appeal memoranda have

been reiterated and requested to sanction refund of Education Cess and

Secondary and Higher Education Cess and reliance is placed on the fottowing

judgement / Order:

(i) SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 (SC).

(ii) Order-in-Appeat No. KCH-EXCUS-000-APP'190 TO 192-2018-19 dated

78.11.2018 passed by the Commissioner(Appeats), CGST and Central

Excise, Rajkot in their own case.

7. I have carefutty gone through the facts of the case, impugned orders and

submissions made by the appettant in grounds of appea[s and in written

synopsis submitted at the time of hearing. The issue to be decided in the

present appeats are whether the appetlant is etigibte for refund of Education

Cess and Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001-CE dated 11.07.2001, as amended?

8. On perusal of the records, I find that the Appettant was avaiting the

benefit of area based Exemption Notification No. 39/2001-CE dated 31 .7.2001 ,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PL.A as per rates

prescribed under said notification which was subsequentty modified vide

Notification No. 16l2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008. I find that the Appettant had opted for avaiting the facility

of re-credit, in terms of para 2C(a) of the said notification. The appettant had

fited re-credit apptications for the months of Aprit, 2010 and May, 2010 for re-

credit of Central Excise Duty, Education Cess and Secondary and Higher

Education Cess paid from PLA on ctearance of finished goods manufactured by

them. The sanctioning authority after determination partiatty rejected re-

credit amount and ordered for its recovery vide the impugned orders on the

ground that exemption under the said notification was avaitable onty to Central

Excise Duty and the said notification did not cover Education Cess and

Secondary & Higher Education Cess and hence, the appeltant was not entitled

for re-credit of Education Cess and S.H.E Cess. On the other hand, the

Appetlant has pteaded that as per Section 93(3) of the Finance Act, 2004 and

Section 138 of the Finance Act, 2007, atl provision of Central Excise Act,

5
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inctuding those relating to refund, exemption wi[[ atso appty to Education Ces-

and SHE Cess. The Appettant further pleaded that Education Cess and SHE Cess

were levied as a percentage of Excise duty and if the excise duty becomes nil

by virtue of exemption notification, Education Cess and SHE Cess woutd atso be

nit. Hence, exemption contained in Notification No. 39/2001-CE dated

31.7.2001 wi[[ also appty to Education Cess and SHE Cess also and retied upon

judgement passed by the Hon'bte Supreme Court in the case of SRD Nutrients

Pvt Ltd- 2017 (35s) ELT 481 (SC) and Order-in-AppeaL No. KCH-EXCUS-000-APP-

'190 TO 192-7018-'19 dated 28.11.2018 passed by the then Commissioner

(Appeats), CGST and Central Excise, Rajkot in their own case.

8.1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'bte Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 5A of the Act of 1944, conceming

additional duties under the Act of 1957 utd additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not in vogue. The notification was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of 2004 and 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 91 of the Act of 2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

,J-
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three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). "

8.2 I have examined the relied upon judgement of the Hon'ble Supreme

Court passed in the case of SRD Nutrients Pvt Ltd- 2017 (3551 ELT 4Bl (SC) as

wetl as Order-in-Appeat No. KCH-EXCUS-000-APP-190 TO 192-2018-19 dated

28.11 .2018 passed by the then Commissioner (Appeats), Rajkot in Appe(tant's

own case. Ifind that the then Commissioner(Appeals), Rajkot in that case hetd

that the Appettant was eligibte for refund of Education Cess and Secondary &

Higher Education Cess by retying upon judgement rendered by the Hon'bte

Supreme Court in the case of SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 (SC). I

find that the Apex Court's said judgment passed in the case of SRD Nutrients

Pvt Ltd has been held per incuriam by the Hon'ble Supreme Court in the case

of Unicorn lndustries supra. The retevant portion of the said judgement is

reproduced as under:

"41. ... ... The reason employed in SnD Nutrients Prittate Limited (tryra)

that there was nii excise duty, as such, additional duty cannot be charged, is

also equally unacceptable as additional duty can always be determined and

merely exemption granted in respect of a particular excise duty, cannot come in

the way of determination of yet another duty based thereupon. The proposition

urged that simply because one kind of duty is exempted, other kinds of duties

automatically fa1l, cannot be accepted as there is no difficulty in making the

computation of additional duties, which are payable under NCCD, education

cess, secondary and higher education cess. Moreover, statutory notification

must cover specifically the duty exempted. When a particular kind of duty is

exempted, other types of duty or cess imposed by different legislation for a

different purpose cannot be said to have been exempted.

42. The decision of Larger Bench is binding on the Smaller Bench has been

held by this Court in several decisions such as Mahanagar Railway Vendors'

Union v. Union of India & Ors., (1994) Supp1. 1 SCC 609, State of

Maharashtra & Ors. v. Mana Adim Jamat Mandal, AIR 2006 SC 3446 and

State of Uttar Pradesh & Ors. v. Ajay Kumar Sharma & Ors., (2016) 15 SCC

289. The decision rendered in ignorance of a binding precedent andior

ignorance of a provision has been held to be per incuriam in Subhash Chandra

& Ors. v. Delhi Subordinate Services Selection Board & Ors., (2009) 15 SCC

458, Dashrath Rupsingh Rathod v. State of Maharashtra, (2014) 9 SCC 129,

and Central Board of Dawoodi Bohra Community & Ors. v. State of

Maharashtra & Ors., (2005) 2 SCC 673 :2010 (254) E.L.T. i96 (S.C.). It was
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held that a smaller bench could not disagree with the view taken by a Latger

Bench.

43. Thus, it is clear that before the Division Bench deciding SRD Nutrients

Private Limited and Bajaj Auto Limited (supra), the previous binding decisions

of three-Judge Bench in Modi Rubber (supra) and futa Textiles Private Limited

(supra) were not placed for consideration. Thus, the decisions in SRD Nutrients

Private Limited and Bajaj Auto Limited (supra) are clearly per incuriam. The

decisions in Modi Rubber (supra) and Rita Textiles Private Limited (supra) are

binding on us being of Coordinate Bench, and we respectfully follow them. We

did not find any ground to take a different view. "

Hence, it is apparent that the matter stands decided against the

appeltant by the Hon'bte Supreme Court and the decision of the Commissioner

(Appeats) has no binding precedence.

8.3 ln view of the discussion made above, I hotd that the appetlant is not

etigibte for refund of Education Cess and Secondary & Higher Education Cess.

9. ln view of above, I uphotd the impugned orders and reject the appeats.

6rtr (S fi r{ 3rmfr +r ftq-erq sqt-F atf+ t ftq'r qrm tt
The appeals fited by the Appetlant are disposed off as above.

'10.

10.

-"rrA ,\}l-r.

(Akhitesh

gub vl
Kumar)

Co m m issione r(Ap pea ts )

d,
(v.T.sHAH)

Superintendent(Appeats)

To,

M/s Ruchi Soya lndustries Ltd
(Formerty M/s Sunshine Oteochem Ltd),

Survey No. 21711,

Vittage Mithirohar, Gandhidham,
District - Kutch.
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