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rfi sfficr yrr, 3{rgs (3Tfrq), tr-{frtcill vtft(/
Passed by Shrl Akhllesh Kumar, Commissioner (Appeals),

Rajkot

3rr( qlgs/ {Tfi qrg-m/ sqrtrs/ r{rq-6 i{qffi, iffiq rtqrE tr61n!T+{r{< \,?it-{rft,
trqd-a I qrrerr< / ,rifitncr Em scgsRfuil wrft qo arter t q&-r: /
Arising out of above mentioned OIO issued by Additional/JoinvDeputy/Assistant Commissioner, Central

Excise/ST / GST,

Rajkot / Jamnagar / Gandhidham :

arffi a cffi 6r;nq qr?i s{r / Name & Address of the Appellert & Respoodent

qr86'Gffa-r$q/
Date of issue:

(A)

(i)

M/s. Rucht Soys IDdu6tdes Ltd {Formerly M/s Sunshine Oleochea Ltd), Srrrvey !to. 21711, Vilage
Mithtroh.r, Cardhldhae, Dtstrlct-Kutch.

sq {rErr(q{iq) A qfufr si6 ;qF{ ffikd r0n :vq-* rrffi / rrf}rrvr } qqg cft{ EFr, 6, rfir *rl
Any peison dggrieved by this Order in Appeal miy file an appeal to the appropriate authority in the follo\r,ing

ffrr tq ,i*q rern $"+ qi +{F{ qffiq;qrqrfu-+rsr + efd srft"i,in*q s.qr< ql6 qft}fiqc ,rs+c ft {rtr 35B +

da.ld1ni E-d 3{eft{q, i994 ff Ercr 86 tsi l'(ffifu+aq.r6&qrs-rftttl
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section
86 of the Finance Act, 1994 an appeal lies toi-

{,ftr-vr t-'qi6-{ t EqErd qf qrri {tqr eJi6, ffiq r€rfi T6 CE t-{rfi qfi-ftq ;cjqrfusi{"r ff frftq ft6, +{z qt{ ;i 2,
qrr. t" T.q. T* ffi, hl ff qr+ qrQq r/

The special bench of Customs, Excise & Seffice Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhi in all matters relating to classificatron and valuation.

Tq-n-6 cH< r{at fr T ra .rp qffi 6 q{r+r 
"ls 

qS qffi frrr srq,:Fftq rffrq elrq q?i i{ffi' a{ffitr qrqrft-6'"1

tRelfi qBrq fr#q ffB{r,,ft{iq 'rq, a-6qrf,r r+r qqrqi rrr<rard tz..(i++l.rffsTEIlr/

To the West resional bench of Customs. Excise & Service Tax Appellate Tribunal {CESTAT) at, 2'd Floor,
Bhaumali Bhaw"an. Asarwa A}lmedabadj38oo l6in case o[ appea]S_other tha-n as nientioned ln para' lla)

qffiq ;ql{rnrr(gr t scq qffq tr<( s(i * frI h+q irqr< {6 (qff-{)ftqqrs-ff, 2oo 1 , + fliqq 6 } iiifltd quft( f*q
rrt yq{ EA-3 +qrcffi I rS frqr qr+r srBrI rsr+16'{16q C+ yft t +rv, rqr e,rr< cyo ff qit ,qrr ff qfq rft{

+qrqr .r{r {ciar, rqq s qFq qr r{A 6c,5 qFs;cq IrI 50 {rq rqq {6 qq{r 50 firq Eqq t rfo+ { fr ran: 1,000/- Fct,
5 oo0/- Eci sq{r.10-oo0/- tct Mft-d q{r crq fi cR dT,J 6tr freiF? rrq ar qlrdr{. dtiftr< sffiq qrrrBt'o
+'t rnqr a rrrc+ {rsEf{ 6 {rq € rs'm 1lT (l{rq-{6 err 6 ffi EI(t Trfl (qrr6( Aqi ETE ETJ'r t6{I rr qrrga rrcEI{ a,E Fi
gr.rn, i+ fi r< nrr<r t tr+r <rQq rql'itifia qeffq -qr[rfu"r'q ff nrET ft{4 {r E(fi qarr (a xif,) -+ ftq 3xri.r-'ra +
qM 500/- "q\ frstF-d e5* vrr r.rr frrn rl

(ii)

(iii)

Th€ aooeal to the AoDellate Tribunal shall be filed in ouadruDlicate in form EA-3 / as Drescribed under RuIe
6 of C€ntral Excise'lADoeal) Rules. 20ol and shall bt acco'mparied asainsl oni which at least should be
accomDanied bv a' fee o( Rs. l.OOo/- RS.SOOO/- F.s 1O.oO0/- where amount of
dutvddmand / rnreiest / Denalrv / refund is ur,ro 5 l-ai.. 5 Lac to 5b l-ac anrl ibov6 50 t,3c resoectivelv in the
Ioni of crosded bank draJt iri'favor]r of Asit. Resisuar of branch of anv nominated oublic seitor ban[ of the
olace where the bench of anv nominated Dublic"seclor bank of the Dlate where lbe bench of the Tribunal is
iiituated. Applicalion made fo:r grar( of stay shall be accompanied by'a fee of Rs. 500/ .

3r,lHtq qrqrtd6-."r + Tqe-I qql-{. ti< qtffirg, t ggq{t !n?r 86( l) + itTrf4 i-drtr' fftrr{F{t, 1994, } firs 9(1) + Td-
ftdftr vrz s.r.-si qn cfui t ff cr qiift \'i sqt {M fts qe{r h Fi6< sI{-q ff rrff d, 3:se cft .-pr t Tiqn 6t (T{t
t \16 cR rfiFm ffi TrGq) *{ fi{ t 6q t +rr q+ vri t rrv, w6i i-{F{ ff ctr ,qrq fr ctrr di itJrr{r rrsr gql;{T, {q{
5 drq qr EFt <,*,5 ena tcg qr 50 ETs Ecq a;F qrr+r 50 <rq qq + qf*+ B d fiqqr: 1,OOO/- Tct, 5,000/- {ct sTqEr

10.ooo/. 'qi 6r furtE rqr grq I cfi,iT, r,r qqifi=,rn fir q.r n. i"iftrd {trlq;{r{rfufr'rq ff s-sr + TFr{fi

'ftqr, 
'+ lrq q Rffi fr qr4B-<i er * t+ rnr --rt >eiF;a i+" Enrz am G;zn ,rr.n qrB(, r ddfud srw +r q,r,rrq. *+ fr ys

,rrq-r + drfl qGq .r{i ddf0-r rffiq qrqrft-n.q fi srrqr Rrr * r 'ri* qrtq 1A a'*,1 } fr" qrfrc-q{ f qrq SOOr- "cq

i
)

(B)

rr lir-riftr qw vrrrr<r frm r/

qr?sr mT fr{i6 /
Date of Order:

Filir,lour.
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(ii)

(c)

(i)

{ii)

(il

{v)

G'{ 3r|dftfi,199aff err{r 86 ft rq-EFFii (2) qs (2A} + 3iinf-d Et' 6t.rS 3rfi-q, +{r{{ 1M, 1994,+frfi9(2) \r{
9(24 + €d fiutftd eri s.T.-7 t + qr {inft € ssi srrr qr{+, }*q rflr< {6 3{cr4T fi{s (qft{), i#c scIIE {E{ Er{r

crft-( qri{ ff yft-qt {iffi 6t (s{* + \16 cFd n-qrf}ri frff qrRq atr *r5+ anr c6r+ argo 3{T{r qqrgs, iA{ TsrE $a/
t<r+<, d arffiq;{rqr&fr{or fr qrtcc <S6{iETffasriiTril qarr ff Efr fr {lqi d{* 6.ff EFft r /
The aoDeal under sub section {21 ard l2Al ot the section 8t' the Finance Act 1994, shall be filed in For ST.7 as
orescribed under Rule 9 {2) &gjiA) of t}e Servrr e Tax Rules, I994 and shall be accompanied by a copy of order
bf Commissioner Cenrral Excise or Commissioner, Central Excise {Appeals} (one of whtch shirll bc a certifred
coDvl and coDv of rhe order passed by the Comm issioneraulhorizinA the Assistart Commissioner or Deputy
Cdririrrssrondr"of central Excise/ Service Tay lo file Lhe appeal beforeihe Appellate Tnbunal.

rftm pJq, idc sicr< 11o qi t-{rr{ qffirc rrft-tt"r (€c) + yi? 3{fft + q"rrrn it }dtq sqr< {iq qf*F-qq 1 944 fr ?rrcr

35rl$ + siT,f-d, fr fi fiffq iT&ftrq., 1994 ff a'rq 83 + 3i(.i( iqrfr fr fr or1ff r{ {, {g {tsr * yft qffi{ clE-fr{q t
q+f,;6-{il {rq s{r{ {6/t{r E{ qirT + 10 cfrrrd (10%), T{ cirT \r4 gqf{r ffid t, qr {qt{r, r< }a-< yt<r ffit{, or
rr.r<n ftq'r qrq. qcri f+ rq um i rirra .rcl il, irrq Erff {cfA? eq- ,Tl0r fi 6+9 tcq i 3rf,it+ n r

l+q rqrq ,l={ \'?i +{r{ + ,Fdn "qin ffiI .- ,Iq, t ftx cnG-r I
{i) PrRr1l ff * afutr r+q
(i0 ffie qqr {i fr 'rt,r"ra 

qRr

(iii) trq7 q-qr {i1-qr{ff h ftr{ 6 + 3iml-d -{.6c
- q{I- xr{ ft fi trl{r + Tl{tlr{ ffi{ (d. 2) 3fElftq,Il 2014 * xtv t 54 Gdr offia crFffirn } rIcH ft-qRrdta

F{rrq 3rff \r4 qfrq fr mr{ a-€t dir/
For an appeal to be filed before the CESTAT, unde. Section 35F of the Central Excise Act, 1944 which is also
made apilicable to Service Tax under Section 83 of the Findnce Act, 1994, an appeal against this order shall lie
betore t}le Trjbunal on pay@ent of I0?o of the dLrry demanded where duty or duir 6nd penalty are in dispute, or
penalty, where penalty aJone is in dispute, provided the amount of pre deposit payable would be subject to a
ceiling of Rs. 1O Crores,

Under Central Excise and Service Tax, 'Dutv Demardedr sha.Il include :

li) anount delermined under Section l1 D;
(ij) amount of erroneous Cenvar Credit tel<en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

provided further rhaL rhe provisions of this SecLron shall not apply to the stay applicatlon and appeals
pending before any appellate authority prior to the comrnencement of the Finarce (No.2) Act, 2014.

qrcr rccir frSTtHvr qr+fi :

Rewislon aDDucatioB to GoverDdcrt of Indla:
rr arcr &,ffiervrurfu+' ffifu< rrr+ i.+*q rqrd ,16 3rBFiTq,1994 ff ura 35EE + yqcrif{ + .iiaf-+r+r qiis,
?{r.n qrr,. f;r,1e{'r.{r+fi ffi,Er dar{q, -rrq Rqm, q1fr qf'tr{, ff{i ffq rfi, riFE qrrt, T€ fr=ft- r toool, d ffi-{r
qrrr qrt 

'r /A revisioir 'application lies to the Under Secretary, to the Govemrnenl of India, Revision ADDlication Unit,
Mrnistry of Finance, Department of Revenuc, 4th iloor, Jeevan Deep Buildinq, P6rliament Stidet. New Delhr
I I 0O0 f, under Section 35EE ot the CEA I 944 in respeci of I he following case. -govemed by first pr6viso to sDb-
section lli of Section-35E} ibid:

(e^crr + t6fi .IFn.+ qrq-{ t. tr-{ lcF$rr-frfi crad E;ff 6rr{r+ t isr r;-g * rr-r.rra } atfr< $ G;t {q 6F.e.-ri fl_fBr
f{4T\r{f{r{Gq{q}iRTrf€qrffi{6?i'ri,urtqn+r$isr{rIBtqrisr,TTtE-aq+sd-q,q++.E,Fffi6rnrF{qIFrff
f{F W q lIF{ 6 16q,t + qrE4 qr/
ln case of 6IIy loss o[ goods, where the loss occurs rn transit from a factory to a warehouse ot to aiolher factory
or from one 

-warehouse lo another durtng the course of processing of tht Boods in a warehouse or in storag_e
whether in a factory or in a warehouse

rrr< * sr{r ffi rrg qr *r +t @o ar r| rr< h Fafu"r d yg+ ri qrq q< r{i rrt idq snr< {er + qrc (ft+) + cnrt t,
ir wa a <qr ffir rrg qr drt qi F-aid +r rrff I I t
In case of rebate of duty of excise on Roods exported lo a-n / country or terrilorv outside India of on excisable
maierial used in the mahufacture of thE Roods \,i,hich are exiorted to-any countri or territory outside lndia.

qe rqr. erq' dr rrrnn fhq kfl qrq \ drr.. rqm qv qara fr rrn ftdra f+{r.rcl }1 7
In case ofgoods-exported outsidelndia aiport to NEpal or Bhulan, wirhour pa'ymenr of duty.

cEffd r{rd 6 Tqr{{ crq * q.r{r{ * F.l( iir qn #fre rq v'}ftrq qd rq+ Rft-{ Trsqr+t h rr(r crq ff rrf I 3t{ vil {rs{
n ]rTTm (q+{) trr-G-t3TfdF-{c(q"2).199dffsrrr109*rrrRq<ffrr*ar8-erTqaTqqlmf}q-,qt{rsiqrtsiftq

'rqtr/Credit of a-ny duty allowed to be utrlized towaids payrnenl of excise dutv on final oroducts under the Drovisions
of this Act o-r the-Rules made there under such oid'er is passed by the "Comm issibner (Appeals) on oi aJter, lhe
date appointed under Sec. I09oftheFinancelNo.2) Act,11'918. "

sci6 lnnfi fr A yfu yc-{ iiqr EA-8 +, dI {i }dq riqre{ sl.6 (!{+OftTqr{ff ,2oo 1, t F-+c s } q,td Rfrfrc *, w
qriq h qi.ssr6 3 rr{+3i"riTfiTrfis-Gqr:rir=svr+e++qrqleresravff"r*?*rfidcft[idqqfiqrftqGqiqriT
0 +*q rqrE pfq rfuF-+q, 1944 + urrl 35-EE * a-da Fftr'ftd ,fq e qaqrft t qreq ++rT,TR-6ffcftdqtr+qrff
qrftqr /
The above application shall be made in duplicale in Form llo. EA-8 as sDecrfied under Rule. 9 of Cenrral Exclse
(Appeals) Rtfes, 2001 within 3 months fiom the date on which the drder sousht to be'aoDealed asainst rs
aoinmunicated and sha]l be accoDpanied by Lwo copies each of the OIO and OrdEr-ln-ADDeaJ.'lt shor"tld a-]so bc
accompanied by a copy of TR-6 Challan e'",rAencing'paymeni of pres.ribed fee as prescri6ed under Section 35-
EE of CEA, 1944, under Major Head of Account.

rl-irqq qrs-fi + flrT ffiE-d F+qift< rq 6t qaqfr ff wit qrf:l 
r

asi r+s rfrq \.{ Trq Fqt qr rqi frq ET i Fqi 2ool - {r TrrE F$sr rrq +, qG dqg rtq \16 qre srt t =r+ fr ;ir -wI0o0 J+rw l? Fs{r qrqt
The revrslon appllcation shall be accompanied by a fee ol Rs. 200/- where the amount involved in RuDees One
Lac or tess and Rs. l0OO/ where the aritounl in,iolved is more thah Rupees One Lac.

qR fq_nr?cr t 66 qq rne,n 6r gqraa t d-e.ad'{ f4 3ne{ + f+,I ,ra 6T lrll-drn. Jqtm d:r n ft-{r qrfl qrBtr Eq d?a + *i Rq
{rfift€rrfidn{qi+frqEq-IIe{ft{trrq.rqrB6..r'dic+q+qfllrff{c-.6r,d!'6ffiftr,ncr{rtirl"
case,if the order covers variouanumbers of order in OnEinall fee for each O.l.O. shoula be oaid in lhe aJorebaid
manher, not withsrandmg the fact that the one apDeallo rhe ADDellant Trlbunal or the one aDDlication to rhe
Central Govt. As the casd mav be. is Illled to avold scriproria vi'drk if ercising Rs. 1 lakh feebT Rs. lo0/ for
eacn_

{qrn,ftfud:IIr{q cJ-6 afDft++. 1975, + 3r{q.fr I h 3r{Ilrt'{q artrr qni erm 3{resr ff rfa q{ Rlrtft( 6.50 rci 6r
qTqT T {TEfi taFia;irTT tl{T qrl?Ilt /
One coo"v o{ aoolication or O.l.O. as the case mav be. and the order of rhe adiudicatins aulhoritv shall bear a
court fid sramp'of Rs.6.50 as prescribed under Sctedule.l in terms of rhe Couit Fee ActI975, as Zmended.

frqr q=r, Fdiq FrrE sF+ rrd t-+r+' rffiq '{r{rrfur* (6rd AfA) ft{qlq4, 1982 ii Etrri qs Tiq dqFrri qrFd +]

FEEfid fr{+ Er+ f{fi fi +< *fi t.rm qr+fr-a frq-r rrrr *r I
Attention is also invited to t}le rules covenng thesd aird other related matters contained in the Customs, Excise
and Servrce Appellate Tt-ibunal (Procedurel Rules, 1982.

Tg 3r6-.fru ffi d qt{- flfu{ F'{t t {idnrd qrffi, Rqd 3it{ {fi-i-rq crqgrn } ftc, i{ffi B,rr,ft{ +r6ri-.
\r^ru cbec sov.ln 4 I <ig (l$(1 6 I /
For thiilaBoriii, detarled3nd latest provisions relating to filing of appeal to the higher appellale aulhority, the
appellant may reler lo I he tlepaflmenlal webslte u'ww.coec.Rov.ln

{iii)

(i")

(vi)

(D)

(E)

(r)

(G)

\t!-,

'JE

R
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M/s Sunshine Oleochem Ltd (Now M/s Ruchi Soya lndustries Ltd),

Gandhidham (hereinafter referred to as "Appettant") has fited AppeaL Nos.

V2l550-551 /RAJ/201 0 against Re-credit Orders mentioned betow (hereinafter

referred to as "impugned orders") passed by the Deputy Commissioner,

erstwhite Central Excise Division, Gandhidham (hereinafter referred to as

"sanctioning authority") :

st.

No.

Appeat
Nos.

Re-credit Order No

& Date

Period Re-credit
amount

(in Rs.)

1 2 3 4 5

1 550/2010 Aprit, 2008 to
March,2009

67,00,493/ -

2 551t7010 115/ 2010-11 dated
10.6.2010

Aprit, 2009 to
March,2010

6,65,79s/ -

1.1 Since issue invotved in above mentioned appeats is common, I take up

both appeats together for decision vide this common order.

the method of calcutation of refund by taking into consideration the duty

{ayabte on vatue addition undertaken in the manufacturing process, by fixing

',percentage of refund ranging from 15% to 75% depending upon the commodity.

_ 
'_-'.,.._'./ The Appet[ant had opted for avaiting the facitity of re-credit, in terms of para

2C(a) of the said notification.

2.1 The appeltant had fited annuat re-credit applications for the period as

mentioned in cotumn No.4 of tabte above for differential duty paid on

ctearance of goods in terms of Para 2.2 of the said Notification.

Page No. 3 of8

117/ 2010-11 dated
1 0.6.2010

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of excisabte goods fatting under Chapter Nos. 34, 38 and 15 of the

Central Excise Tariff Act, 1985 and was hotding Central Excise Registration No.

AA|CS7296RXM001 . The Appettant was avaiting benefit of exemption under

Notification No. 39/2001-CE dated 31 .07.2001, as amended (hereinafter

referred to as 'said notification'). As per scheme of the said Notification,

exemption was granted by way of refund of Central Excise duty paid in cash

through PLA as per prescribed rates and refund was subject to condition that

the manufacturer has to first utitize atl Cenvat credit avaitable to them on the

last day of month under consideration for payment of duty on goods cteared

during such month and pay onty the batance amount in cash. The said

notification was subsequentty amended vide Notification No. 16/2008-CE dated

27.03.7008 and Notification No. 33/2008-CE dated 10.06.2008, which attered

:: ORDER-lN-APPEAL ::

b



Appeal No: V2y550'551 lRAJl2olo

3. The sanctioning authority vide the impugned order hetd that exemptic

under the said notification was availabte onty to Central Excise Duty and the

said notification did not cover Education Cess and Secondary & Higher

Education Cess and hence, the appettant was not entitled for refund of

Education Cess and S.H.E. Cess and determined re-credit amount considering

onty Central Excise duty.

4. Being aggrieved, the appetlant has preferred the present appeals, infer-

alia, on the grounds that the sanctioning authority has erred in catculating re-

credit amount by taking into consideration only Basic Excise Duty and ignored

Education Cess and SHE Cess; that as per Section 93(3) of the Finance Act, 2004

and Section 138 of the Finance Act,2007, atl provision of Central Excise Act,

inctuding those relating to refund, exemption witl atso appty to Education Cess

and SHE Cess; that Education Cess and SHE Cess were levied as a percentage of

Excise duty and if the excise duty becomes nil by virtue of exemption

notification, Education Cess and SHE Cess woutd also be nit. Hence, exemption

contained in Notification No. 39/2001-CE dated 31.7.2001 wi[[ also appty to

Education Cess and SHE Cess atso and retied upon case laws of Bharat Box

Factory Ltd - 2007(214) ELT 534 (Tri. Dethi), Vipor ChemicaLs Pvt Ltd - 2009

(233) ELT 44 and Banswara Syntex Ltd - 2007 (216) ELT 16 (Raj.).

5. The Appeals were transferred to caltbook in view of pendency of

appeats fited by the Department against the orders of Hon'ble High Court

of Gujarat in the case of VVF Ltd & others in simitar matters before the

Hon'bte Supreme Court. The said appeats were retrieved from cattbook in

view of the judgement dated 22.4.2020 passed by the Hon'ble Supreme

Court and have been taken up for disposal.

6. Personal hearing in the matter was scheduted in virtuat mode on

12.2.2021 . M/s Ruchi Soya lndustries Ltd vide tetter dated 2.2.2021 informed

that M/s Sunshine Oleochem Ltd has been amatgamated into M/s Ruchi Soya

lndustries Ltd with effect from 17.1 .2011 and submitted copy of Order passed

by the Hon'bte Bombay High Court atong with Scheme of amatgamation and

Arrangement. Shri K. Subramanyam, Consultant, appeared on behatf of the

Appettant on 12.2.2021 and reiterated the submissions made in the appeal

memoranda and submitted written synopsis in respect of atl the appeals and

requested to consider the same.

6.1

been

ln written submission, the grounds raised in appeal memoranda have

reiterated and requested to sanction refund of Education Cess and

z-@L
,7'--;\

)B)
Page No. 4 of 8
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Appeal No: V2l550'551 IRAJ/2O1 0

Secondary and Higher Education Cess and reliance is ptaced on the fottowing

judgement / Order:

(i) SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 (SC).

(ii) Order-in-Appeat No. KCH-EXCUS-000-APP-190 TO 192-2018-19 dated
28.11.2018 passed by the Commissioner (Appeals), CGST and Central
Excise, Rajkot in their own case.

7. I have carefutly gone through the facts of the case, impugned orders and

submissions made by the appel[ant in grounds of appeals and in written

synopsis submitted at the time of hearing. The issue to be decided in the

present appeats are whether the appe[ant is eligibte for refund of Education

Cess and Secondary & Higher Education Cess under the provisions of the

Notification No. 39/2001-CE dated 31 .07.2001, as amended?

8. On perusal of the records, I find that the Appettant was availing the

benefit of area based Exemption Notification No. 39/2001 -CE dated 31 .7.2001,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates

prescribed under said notification which was subsequently modified vide

Notification No. 16l2008-CE dated 77.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008. I find that the Appeltant had opted for availing the facility

of re-credit, in terms of para 2C(a) of the said notification. The appettant had

fited annual re-credit apptications for the years 2008-09 and 2009-10 for

differentiat duty paid on ctearance of goods in terms of Para 2.2 of the said

Notification. The sanctioning authority after determination partiatty rejected

re-credit amount and ordered for its recovery vide the impugned orders on the

ground that exemption under the said notification was avaitabte onty to Centrat

Excise Duty and the said notification did not cover Education Cess and

Secondary & Higher Education Cess and hence, the appettant was not entitted

for re-credit of Education Cess and S.H.E Cess. On the other hand, the

Appettant has pleaded that as per Section 93(3) of the Finance Act, 2004 and

Section 138 of the Finance Act, 2007, atl provision of Central Excise Act,

. 'inctuding those retating to refund, exemption witl atso appty to Education Cess

',i and SHE Cess. The Appettant further pteaded that Education Cess and SHE Cess

-;were levied as a percentage of Excise duty and if the excise duty becomes nit;- ;

',,i by virtue of exemption notification, Education Cess and SHE Cess wou[d atso be

nit. Hence, exemption contained in Notification No. 39/2001-cE dated

31 .7.2001 witl atso appty to Education cess and sHE cess also and retied upon

judgement passed by the Hon'bte supreme court in the case of sRD Nutrients

Pvt Ltd' 2017 (355) ELT 481 (sc) and order-in-Appeat No. KCH-EXCU5-000-APP-

5
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190 TO 192-2018j19 dated 28.11.2018 passed by the then Commission

(Appeats), CGST and Central Excise, Rajkot in their own case.

8. 1 I find that issue regarding refund of Education Cess and Secondary and

Higher Education Cess is no longer res integra and stand decided by the

Hon'bte Supreme Court in the case of Unicorn lndustries reported at 2019 (370)

ELT 3 (SC), wherein it has been hetd that,

"40. Notification dated 9-9-2003 issued in the present case makes it clear that

exemption was granted under Section 54' of the Act of 1944, conceming

additional duties under the Act of 1957 and additional duties of excise under

the Act of 1978. It was questioned on the ground that it provided for limited

exemption only under the Acts referred to therein. There is no reference to the

Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of

2004 and 2007 were not in vogue. The notifrcation was questioned on the

ground that it should have included other duties also. The notification could not

have contemplated the inclusion of education cess and secondary and higher

education cess imposed by the Finance Acts of2004 ar,d 2007 in the nature of

the duty of excise. The duty on NCCD, education cess and secondary and

higher education cess are in the nature of additional excise duty and it would

not mean that exemption notification dated 9-9-2003 covers them particularly

when there is no reference to the notification issued under the Finance Act,

2001. There was no question of granting exemption related to cess was not in

vogue at the relevant time imposed later on vide Section 91 of the Act of 2004

and Section 126 of the Act of 2007. The provisions of Act of 1944 and the

Rules made thereunder shall be applicable to refund, and the exemption is only

a reference to the source of power to exempt the NCCD, education cess,

secondary and higher education cess. A notification has to be issued for

providing exemption under the said source of power. In the absence of a

notification containing an exemption to such additional duties in the nature of

education cess and secondary and higher education cess, they cannot be said to

have been exempted. The High Court was right in relying upon the decision of

three-Judge Bench of this Court in Modi Rubber Limited (supra), which has

been followed by another three-Judge Bench of this Court in futa Textiles

Private Limited (supra). "

8.2 I have examined the relied upon judgement of the Hon'ble Supreme

Court passed in the case of SRD Nutrients Pvt Ltd- 2017 (355) ELT 481 (SC) as

we[[ as Order-in-Appeat No. KCH'EXCUS-000'APP-190 TO 192-20'18-19 dated

28.11.2018 passed by the then Commissioner (Appeats), Rajkot in Appeltant's

own c d that the then Commissioner(Appeats), Rajkot in that case hetd

,/,
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that the AppeLtant was eligible for refund of Education Cess and Secondary &

Higher Education Cess by retying upon judgement rendered by the Hon'ble

Supreme Court in the case of SRD Nutrients Pvt Ltd- 2017 (355\ ELT 481 (SC). I

find that the Apex Court's said judgment passed in the case of SRD Nutrients

Pvt Ltd has been hetd per incuriom by the Hon'ble Supreme Court in the case

of Unicorn Industries supra. The re[evant portion of the said judgement is

reproduced as under:

"41. ... ... The reason employed in SRD Nutrients Private Limited (supra)

that there was nil excise duty, as such, additional duty cannot be charged, is

also equally unacceptable as additional duty can always be determined and

merely exemption granted in respect ofa particular excise duty, cannot come in

the way of determination of yet another duty based thereupon. The proposition

urged that simply because one kind of duty is exempted, other kinds of duties

automatically fall, cannot be accepted as there is no difficulty in making the

computation of additional duties, which are payable under NCCD, education

cess, secondary and higher education cess. Moreover, statutory notification

must cover specifically the duty exempted. When a particular kind of duty is

exempted, otler tlpes of duty or cess imposed by different legislation for a

different purpose cannot be said to have been exempted.

42. The decision of Larger Bench is binding on the Smaller Bench has been

held by this Court in several decisions such as Mahanagar Railway Vendors'

Union v. Union of India & Ors., (1994) Suppl. 1 SCC 609, State of

Maharashtra & Ors. v. Mana Adim Jamat Mandal, AIR 2006 SC 3446 and

State of Uttar Pradesh & Ors. v. Ajay Kumar Sharma & Ors., (2016) 15 SCC

289. The decision rendered in ignorance of a binding precedent and./or

ignorance ofa provision has been held to be per incuriam in Subhash Chandra

& Ors. v. Delhi Subordinate Services Selection Board & Ors., (2009) 15 SCC

458, Dashrath Rupsingh Rathod v. State of Maharashtra, (2014) 9 SCC 129,

and Central Board of Dawoodi Bohra Community & Ors. v. State of

Maharashtra & Ors., (2005) 2 SCC 673 :2010 (254) E.L.T. 196 (S.C.). It was

held that a smaller bench could not disagree with the view taken by a Larger

Bench.

43. Thus, it is clear that before the Division Bench deciding SRD Nutrients

Private Limited and Bajaj Auto Limited (supra), the previous binding decisions

of three-Judge Bench in Modi Rubber (supra) and Rita Textiles private Limited

(supra) were not placed for consideration. Thus, the decisions in SRD Nutrients

Private Limited and Bajaj Auto Limited (supra) are cleariy per incuriam. The

decisions in Modi Rubber (supra) and Rita Textiles private Limited (supra) are

\
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binding on us being of Coordinate Bench, and we respectfully follow them. We

did not find any ground to take a different view. "

Hence, it is apparent that the matter stands decided against the

appel[ant by the Hon'ble Supreme Court and that the decision of the

Commissioner (Appeats) has no binding precedence.

8.3 ln view of the discussion made above, I hotd that the appettant is not

etigibte for refund of Education Cess and Secondary & Higher Education Cess.

9. ln view of above, I uphotd the impugned orders and reject the appeats.

qffi il<r {S ft rT'{ 3Tffifr +r ftrera sq-t-tr d0} t ftTr qrdT tl
The appeats fited by the Appettant are disposed off as above.
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Commissioner(Appeats)
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Superintendent(Appeats)

By R.P.A.D.

To,

M/s Ruchi Soya lndustries Ltd
(Formerly M/s Sunshine Oleochem Ltd),

Survey No. 21711,

Vittage Mithirohar, Gandhidham,
District - Kutch.
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