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Appeal No: V21481-472/RAL2010

S

:: ORDER-IN-APPEAL ::

M/s Euro Multivision Ltd, Bhachau, District - Kutch (hereinafter referred
to as “Appellant”) filed Appeal Nos. V2/461-472/RAJ/2010 against Refund
Order No. 33 to 44/2010-11 dated 13.5.2010 (hereinafter referred to as
“impugned order”) passed by the Deputy Commissioner, erstwhile Central
Excise Division, Gandhidham (hereinafter referred to as “refund sanctioning
authority”).

P i The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of CD-R, DVD-R falling under Chapter sub-Heading No. 85234090
of the Central Excise Tariff Act, 1985 and was holding Central Excise
Registration No. AABCE3143NXM001. The Appellant was availing benefit of
exemption under Notification No. 39/2001-CE dated 31.07.2001, as amended
(hereinafter referred to as ‘said notification’). As per scheme of the said
Notification, exemption was granted by way of refund of Central Excise duty
paid in cash through PLA as per prescribed rates and refund was subject to
condition that the manufacturer has to first utilize all Cenvat credit available
to them on the last day of month under consideration for payment of duty on
goods cleared during such month and pay only the balance amount in cash. The
said notification was amended vide Notification MNo. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing

percentage of refund ranging from 15% to 75% depending upon the commodity.

2.1 The appellant had filed refund application for the period from April,
2009 to April, 2010 for refund of Central Excise Duty, Education Cess and
Secondary and Higher Education Cess paid from PLA amounting to Rs.
1,64,01,167/- on clearance of finished goods manufactured by them.

2.2 On scrutiny of refund applications, it was observed by the refund
sanctioning authority that,
(i)  the Appellant had installed new plant and machinery after cut-off
date i.e. after 31.12.2005, which resulted in increase in production
capacity; that the Appellant is not eligible for refund of Central Excise
duty paid on goods manufactured out of plant and machinery installed
after cut-off date in terms of Board’s letter F.No. 110/21/2006-CX-3

: :fj;ﬂatech‘%?.znua.
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(ii) the Appellant was eligible for exemption only at the rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and
Notification No. 33/2008-CE dated 10.06.2008 and the Appellant was not
entitled to re-credit full amount paid through PLA.

(ili) exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education
Cess and Secondary & Higher Education Cess and hence, the appellant
was not entitled for refund of Education Cess and 5.H.E. Cess.

(iv) the Appellant wrongly added freight in assessable value in respect
of goods sold on FOR basis in contravention of Section 4(iii) of the Act
and thereby increased the value to get more refunds.

3. The refund sanctioning authority partially sanctioned refund to the tune
of Rs. 55,23,755/- vide the impugned order and rejected the remaining

amount.

4, Being aggrieved, the appellant has preferred the present appeals, inter-

alia, on the grounds that,
(i)  As per original scheme of the Notification No. 39/2001-CE dated
31.7.2001, the units located in Kutch were allowed refund of entire duty
paid from PLA. Subsequently, the said notification was amended by
notification 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-
CE dated 10.06.2008 and thereby, the benefit of the notification has
been restricted by allowing refund to the extent of duty paid, on
notified value addition or duty paid from PLA whichever is less; that the
said amendment was challenged before the Hon’ble Gujarat High Court
in the case of SAL Steel Ltd -2010 (260) E.L.T. 185 (Guj.), who held that
subsequent amendment restricting benefit of area based notification is
hit by promissory estoppel. Hence, the refund restricted vide the
impugned order by taking prescribed rate is not legally sustainable and
liable to be set aside.

(i)  The MNotification No. 39/2001-CE dated 31.7.2001 puts condition
of original investment in plant and machinery at the time of
commencement of commercial production; that on the basis of said
original investment, unit’s eligibility will be decided by the empowered
committee. Once, eligibility criteria are being decided by the

red committee, all the clearances from that unit is eligible for
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benefit of the said notification; that the said notification does not
contain any such provision that goods manufactured out of additional
plant and machinery installed after 31.12.2005 will not be eligible for
benefit of the notification even though the unit has already started
commercial production of their products well before 31.12.2005; that
the clarification letter dated 10.07.2008 relied upon by the adjudicating
authority clarifies such matter which is not stated anywhere in the
notification and the same has been clarified without any support of law;
that the said letter dated 10.07.2008 is not issued under Section 378 of
the Central Excise Act, 1944 and hence, the same is not binding in
nature. Hence, the refund rejected by the adjudicating authority on the
ground of non-eligibility of refund of duty paid on goods manufactured
with the aid of new plant anti machinery installed after 31.12.2005 is
not legal and sustainable and hence the impugned order is not legal and

sustainable to that extent.

(iii) That the refund sanctioning authority has erred in rejecting
refund of Education Cess and SHE Cess; that as per Section 93(3) of the
Finance Act, 2004 and Section 138 of the Finance Act, 2007, all provision
of Central Excise Act, including those relating to refund, exemption will
also apply to Education Cess and SHE Cess. Hence, exemption containing
in Notification No. 39/2001-CE dated 31.7.2001 will also apply to
Education Cess and SHE Cess also and relied upon case law of Bharat Box
Factory Ltd - 2007(214) ELT 534 (Tri. Delhi).

(iv) That the refund sanctioning authority has deducted refund of Rs.
12,41,792/- from the on the ground that freight amount was included in
assessable value in respect of sale on FOR basis; that the refund
sanctioning authority himself had allowed refund for the past period
from April, 2005 to March, 2009 where freight amount was included in
the assessable value; that by deducting freight amount, the refund
sanctioning authority had re-opened /reviewed his own order, which is

not legally sustainable.

5. The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court
of Gujarat in the case of VVF Ltd & others in similar matter before the
Hon’ble Supreme Court. The said appeals were retrieved from callbook in
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Court and have been taken up for adjudication.

5.1 Personal hearing in the matter was scheduled in virtual mode on
6.8.2020, 25.8.2020, 28.9.2020, 29/30.12.2020 and 12.1.2021 and
communicated to the Appellant by Email/Speed Post. However, no consent has
been received from the Appellant for appearing in virtual hearing nor any
request for adjournment has been received. |, therefore, proceed to decide the
appeals on the basis of available records and grounds raised in appeal
memoranda.

6. | have carefully gone through the facts of the case, impugned order and
submissions made by the appellant in grounds of appeals. The issues to be
decided in the present appeals are whether,
(i) the Appellant is eligible for refund of Central Excise duty at full
rate of duty or at the rates prescribed vide Notification No. 16/2008-CE
dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(i) The Appellant is eligible for refund of Education Cess and
Secondary & Higher Education Cess under the provisions of the
Notification No. 39/2001-CE dated 31.07.2001, as amended?

(iii) The Appellant is eligible for refund of Central Excise duty paid on
goods manufactured out of plant and machinery installed after cut-off
date i.e. after 31.12.2005 ?

(iv) The Appellant is eligible for refund of Central Excise duty paid on

freight element which was included in the assessable value in respect of
goods sold on FOR basis?

r 4 On perusal of the records, | find that the Appellant was availing the
benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,
as amended. As per scheme of the said Notification, exemption was granted by
way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification
No. 33/2008-CE dated 10.06.2008. | find that the appellant had filed refund
applications for the period from April, 2009 to April, 2010 for refund of Central
Excise Duty, Education Cess and Secondary and Higher Education Cess paid
from PLA totally amounting to Rs. 1,64,01,167/- on clearance of finished goods
manufactured by them. The sanctioning authority partially sanctioned refund

to the tune of Rs. 55,23,755/- and rejected the balance amount vide the
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impugned order.

8. The Appellant has made first contention that they were eligible for
refund of Central Excise duty at full rate of duty as per Notification No.
39/2001-CE dated 31.7.2001 and that amendments made in said notification
subsequently vide Notification No. 16/2008-CE dated 27.03.2008 and
Notification No. 33/2008-CE dated 10.06.2008 restricting the refund of duty to
the extent of duty paid on notified value addition was not legally sustainable in
as much as that this issue was challenged before the Hon’ble Gujarat High
Court in the case of SAL Steel Ltd & others Vs. Union of India reported as 2010
(260) E.L.T. 185 (Guj.), who held that subsequent amendment restricting
benefit of area based notification is hit by promissory estoppel. Hence, the
refund restricted vide the impugned order by taking prescribed rate is not
legally sustainable and liable to be set aside.

8.1. | find that Notification No. 39/2001-CE dated 31.7.2001 was amended
vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008, which altered the method of calculation of
refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund
ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer
was eligible for refund of Central Excise duty only at the rates prescribed in the
said notifications. | find that the Hon’ble Gujarat High Court in the case of SAL
Steel Ltd & Others-2010 (260) E.L.T. 185 (Guj.), held the said amending
notifications as hit by promissory estoppel. However, | find that the said
decision of the Hon’ble Gujarat High Court has been reversed by the Hon'ble
Supreme Court of India in the case of Union of India Vs. VVF Ltd & Others as
reported in 2020 (372) E.L.T. 495 (5.C.). The Hon’ble Apex Court has held as
under:
“14.3 As observed hereinabove, the subsequent notifications/industrial policies do
not take away any vested right conferred under the earlier notifications/industrial
policies. Under the subsequent notifications/industrial policies, the persons who
establish the new undertakings shall be continue to get the refund of the excise duty,
However, it is clarified by the subsequent notifications that the refund of the excise
duty shall be on the actual excise duty paid on actual value addition made by the
manufacturers undertaking manufacturing activities. Therefore, it cannot be said that
subsequent notifications/industrial policies are hit by the doctrine of promissory

estoppel. The respective High Courts have committed grave error in holding that the

subsequent notifications/industrial policies impugned before the respective High
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hereinabove, the subsequent notifications/industrial policies which were impugned
before the respective High Court can be said to be clarificatory in nature and the same
have been issued in the larger public interest and in the interest of the Revenue, the
same can be made applicable retrospectively, otherwise the object and purpose and
the intention of the Government to provide excise duty exemption only in respect of
genuine manufacturing activities carried out in the concerned areas shall be frustrated.
As the subsequent notifications/industrial policies are “to explain” the earlier
notifications/industrial policies, it would be without object unless construed
retrospectively. The subsequent notifications impugned before the respective High
Courts as such provide the manner and method of calculating the amount of refund of
excise duty paid on actual manufacturing of goods. The notifications impugned before
the respective High Courts can be said to be providing mode on determination of the
refund of excise duty to achieve the object and purpose of providing
incentive/exemption. As observed hereinabove, they do not take away any vested
right conferred under the earlier notifications. The subsequent notifications therefore
are clarificatory in nature, since it declares the refund of excise duty paid genuinely
and paid on actual manufacturing of goods and not on the duty paid on the goods

manufactured only on paper and without undertaking any manufacturing activities of
such goods.

15. In view of the above and for the reasons stated above and once it is held that the
subsequent notifications/industrial policies which were impugned before the
respective High Courts are clarificatory in nature and are issued in public interest and
in the interest of the Revenue and they seek to achieve the original object and purpose
of giving incentive/exemption while inviting the persons to make investment on
establishing the new undertakings and they do not take away any vested rights
conferred under the earlier notifications/industrial policies and therefore cannot be
said to be hit by the doctrine of promissory estoppel, the same is to be applied
retrospectively and they cannot be said to be irrational and/or arbitrary.

16. Under the circumstances, the respective High Courts have committed a grave
error in quashing and setting aside the subsequent notifications/industrial policies
impugned before the respective High Courts on the ground that they are hit by the
doctrine of promissory estoppel and that they are retrospective and not retroactive.
Consequently, all these appeals are ALLOWED. The impugned Judgments and Orders
passed by the respective High Courts, which are impugned in the present appeals,
guashing and setting aside the subsequent notifications/industrial policies impugned

in the respective writ petitions before the respective High Courts, are hereby quashed

and set aside.”

8.2 By respectfully following the above judgement passed by the Hon’ble

Supreme Court in the case of Union of India Vs. VVF Ltd & others, | hold that
i ".-‘\-\.\_‘,
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the Appellant is eligible for refund of duty only at the rates prescribed under
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE

dated 10.06.2008 and following the terms prescribed therein. |, therefore,
uphold the impugned order to that extent.

9. As regards the second issue, | find that the refund sanctioning authority
had sanctioned refund of Central Excise duty under Notification No. 39/2001-
CE dated 31.7.2001, as amended, but had not sanctioned refund of Education
Cess and Secondary & Higher Education Cess on the ground that exemption
under the said notification was available only to Central Excise Duty and the
said notification did not cover Education Cess and Secondary & Higher
Education Cess and hence, the appellant was not entitled for refund of
Education Cess and S.H.E. Cess. On the other hand, the Appellant has pleaded
that as per Section 93(3) of the Finance Act, 2004 and Section 138 of the
Finance Act, 2007, all provisions of Central Excise Act, 1944, including those
relating to refund, will also apply to Education Cess and S.H.E. Cess and that
exemption relating to Central Excise duty will automatically apply to Education
Cess and 5.H.E. Cess also.

9.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon'ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (SC), wherein it has been held that,
“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning additional
duties under the Act of 1957 and additional duties of excise under the Act of 1978, It
was questioned on the ground that it provided for limited exemption only under the
Acts referred to therein. There is no reference to the Finance Act, 2001 by which
NCCD was imposed, and the Finance Acts of 2004 and 2007 were not in vogue. The
notification was questioned on the ground that it should have included other duties
also. The notification could not have contemplated the inclusion of education cess and
secondary and higher education cess imposed by the Finance Acts of 2004 and 2007 in
the nature of the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would not mean
that exemption notification dated 9-9-2003 covers them particularly when there is no
reference to the notification issued under the Finance Act, 2001. There was no
question of granting exemption related to cess was not in vogue at the relevant time
imposed later on vide Section 91 of the Act of 2004 and Section 126 of the Act of
2007. The provisions of Act of 1944 and the Rules made thereunder shall be

_~~apptieable 1o refund, and the exemption is only a reference to the source of power to

-~

J,*Efempt.‘#l\\NCCD, education cess, secondary and higher education cess. A
it I-'t.'i'..-". 1

[ S )E
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notification has to be issued for providing exemption under the said source of power.
In the absence of a notification containing an exemption to such additional duties in
the nature of education cess and secondary and higher education cess, they cannot be
said to have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has been
followed by another three-Judge Bench of this Court in Rita Textiles Private Limited

(supra). ”

9.2 In view of the above, | hold that the appellant is not eligible for refund
of Education Cess and Secondary & Higher Education Cess. Accordingly, |
uphold the impugned order to that extent.

10.  As regards the third issue, | find that the Appellant had installed new
plant and machinery after cut-off date i.e. after 31.12.2005 stipulated in the
said notification. The refund sanctioning authority denied refund of Central
Excise duty paid on goods manufactured out of plant and machinery installed
after cut-off date on the Igrnund that installation of new plant and machinery
resulted in increase in production capacity. On the other hand, the Appellant
has contended that the notification No. 39/2001-CE dated 31.7.2001 puts
condition of original investment in plant and machinery at the time of
commencement of commercial production and that on the basis of said original
investment, unit’s eligibility will be decided by the empowered committee.
Once, eligibility criteria are being decided by the empowered committee, all
the clearances from that unit is eligible for benefit of the said notification. It
has also been argued that the said notification does not contain any such
provision that goods manufactured out of additional plant and machinery
installed after 31.12.2005 will not be eligible for benefit of the notification
even though the unit has already started commercial production of their
products well before 31.12.2005. It was also contended that the clarification
letter dated 10.07.2008 relied upon by the adjudicating authority clarifies such
matter which is not stated anywhere in the notification and the same has been
clarified without any support of law.

10.1 | have gone through the provisions of Notification No. 39/2001-CE dated
31.7.2001 relevant to the present case. | find that the Notification granted
exemption by way of refund of Central Excise duty paid in cash through PLA.
The said notification prescribed cut-off date of 31.12.2005 for installation of
plant and machinery and for commencement of commercial production in order
to be eligible for exemption under said notification. The relevant portion of the

said notification is reproduced as under:
e
e

P
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“3. The exemption contained in this notification shall be subject to the following
conditions, namely :-

(i) It shall apply only to new industrial units, that is to say, units which are set
up on or after the date of publication of this notification in the Official Gazette but
not later than the 31st day of December, 2005;

Explanation 1: For the purpose of this notification, -
()

(ii) the expression “set up on or after the date of publication of this notification
in the Official Gazette but not later than the 31* day of December,2005 shall mean
that,

(a) any civil construction work on its factory premises and any
installation of plant and machinery therein commences only on or

after the date of publication of this notification in the Official
Gazette.

(b) the said civil construction work on its factory premises and
installation of plant and machinery therein is completed, and the unit
starts commercial production, not later than the 31st day of
December, 2005,

10.2 It is observed from the legal provisions discussed above that they
prescribe in unambiguous terms that installation of plant and machinery is
completed and the unit starts commercial production by 31.12.2005, in order
to ber;ume eligible for exemption under said notification. | find that the
Appellant had installed new plant and machinery after cut-off date of
31.12.2005, which resulted in increase in their production capacity, as per the
findings recorded by the refund sanctioning authority in the impugned order.
These facts have not been disputed by the Appellant. If that be the case,
allowing exemption in respect of goods manufactured by using plant and
machinery installed after the cut-off date of 31.12.2005 would amount to
expanding the scope of the notification, which is not permissible.

10.3 | rely on the Order passed by the Hon’ble CESTAT, Ahmedabad in the
case of Ratnmani Metals And Tubes Ltd. Vs. Commissioner of C. EX., Rajkot
reported as 2012 (276) E.L.T. 230 (Tri. - Ahmd), wherein it has been held that,

“f. After carefully considering submissions made by both the sides, we find that
there is no dispute about the fact that the goods, in respect of which refund stands
denied by lower authorities, were manufactured with the machinery installed after 31-
12-05. The notification, in question, is available in respect of manufacturing units,
which has made the investments and started their production before 31-12-05. As
%t can be reasonably concluded that the legislature intended to cover only those
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goods manufactured with the plant and machinery installed prior to the said date.

7. The question which arises is as to whether subsequent expansion of the unit by
installing new machines after 31-12-05 would get covered by the said notification or
not. Admittedly the second tube mill was installed after 31-12-05. If viewed from
another angle, it can be reasonably observed as if the appellant have installed a second
factory in the said area for manufacture of the goods. If the machines, instead of being
installed in the same factory, would have been installed in a separate factory, the
benefit of the notification was admittedly not available to the appellant. As such,
merely because the second tube mill stand installed in the same factory, which was
earlier enjoying the exemption, would not result in grant of exemption to the second
tube mill.

8. Even if viewed from the conditions of the notifications, it is clearly mentioned
that the benefit of notification would be available in respect of those units which have
been fully complete prior to 31-12-05 and has started their production prior to the said
date. There is nothing in the said notification as regards extension of the said date of
31-12-05 in respect of the subsequent instalment of plant and machinery. As rightly
contended by learned SDR, when the notifications are unambiguous and clearly lay
down the conditions, the scope of the same cannot be extended by referring to the
legislative intent. Such notifications are required to be interpreted in accordance with
the words of the notification.

9. Even if we go by the legislative intent, the same becomes clear from the various
circulars and clarifications issued by the Government. The TRU letter F. No.
356/02/01-TRU, dated 17-10-01 addressed to the Chief Commissioner of Customs,
Vadodara seeking clarifications raised by the Chief Commissioner supports the

Revenue’s case. For better. appreciation, we reproduce the clarification on issue No.
l.4!' :-

Issue in brief View of Chief | Board’s decision
Commissioner,
Customs & C,
Ex., Vadodara

4. Whether any |The reference in the |“We agree. The
extra benefit of |Notification being |intention was to keep
exemption in terms |only to the original |the operation of the
of the proviso to |value of investment |scheme simple.
the first para is to |in plant and |Giving benefit of
be given for the machinery on the |subsequent

value of any |date of |investments  would

subsequent {commencement  of not only complicate

investment commercial the scheme, the

increasing the |production, quantum of benefit

capacity of the |subsequent available to a unit

unit. investment should be |would also  keep
ignored. changing.”

10. Reference may be made to Circular No. 110/11/2006/CX.3, dated 10-7-08. The
relevant part of said circular clarifying the issue is as under:-

“Point No. 1 : Whether the benefit of exemption would be available to
goods/products that the units starts manufacturing after the cut off date for the
commencement of commercial production i.e. 31-12-2005.

Comments : There would be two situations. First is that where a unit introduces
a new product by installing fresh plant, machinery or capital goods after the cut
off date in such a situation, exemption would not be available to this new
product. The said new product would be cleared on payment of duty, as
applicable, and separate records would be required to be maintained to
distinguish production of these products from the products which are eligible
for exemption.

The other situation is the one where a unit starts producing some
products (after the cut off date) using the plant and machinery installed upto
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the cut off date and without any addition to the plant and machinery. For
example, in case of plastic moulded products a unit may commence the
production of different products simply by changing the moulds and dies. In
that case, the unit would be eligible for the benefit of Notification because the
plant and machinery used for manufacture has remained the same. In this
connection, it is further clarified that for the purpose of computing the original
value of plant and machinery, the value of plant and machinery installed on the
date of commencement of commercial production only shall be considered.”

11.  Admittedly the clarification issued by the said letter reflects upon the legislative
intent that the benefit under the said notification is intended to be restricted only to
those units. which have started commercial production or before 31-12-05 and the
benefit cannot be extended to the products manufactured by installing fresh plant and
machinery. To the similar effect is another letter written by TRU on 25th April 2000
addressed to the Secretary General, Federation of Industries of India, indicating that
the benefit of the notification would not be available to those new industrial units,
which commences commercial production after 31-12-05.

In as much as the appellant had admittedly installed a new second tube mill
after 31-12-05, though in the same factory, which was earlier enjoying the exemption,
we are of view that the benefit of the notification would not be available to the
appellant in as much as the object of the notification was to invite investors for
promotion of the Kutch area and to complete such investments before 31-12-05.
Allowing of exemption in respect of subsequent instalments of plant and machinery
would defeat the very purpose of issuance of the notification and the legislative intent.

12. In view of the above, the appeals are rejected.”

(Emphasis supplied)
10.4 1 also rely on the decision rendered by the Hon'ble Gujarat High Court in
the case of Saurashtra Ferrous Pvt. Ltd reported as 2014 (309) E.L.T. 49 (Guj.),
wherein it has been held that,

“8  Heard learned Advocates for the respective parties, at length. At the outset, it is
required to be noted that the petitioners are denied the benefits contained in the
Notification No. 39/2001, dated 31-7-2001, on the manufacture of cast iron articles
and Pig Tron. It is an admitted position, so far as the unit/plant and machineries for
manufacture of cast iron articles, with an investment of Rs. 92 lacs, was made prior to
31-12-2005. It also appears that even the commencement of commercial production in
that Unit for manufacture of cast iron articles was also done prior to 31-12-2005. It is
also an admitted position and or not disputed by the learned Advocate for the
petitioner that the unit/plant and machineries were not commissioned and or set-up for
manufacture of Pig Iron prior to 31-12-2005. and therefore, as such, no commercial
production of Pig Iron could have been done prior to 31-12-2005. It also emerges that
the entire unit/plant and machineries were fully commissioned and set-up for
manufacture of Pig Iron after 31-12-2005, and therefore, even the commencement of
commercial production of such Unit of Pig Iron was after 31-12-2005. In the above
back-drop, the question which is posed for the consideration of this Court is, as to
whether the petitioner shall be entitled to the exemption/benefits under the
Notification No. 39/2001 on manufacture/production of cast iron articles and Pig Iron
ar not?

9. As such, the identical question came to be considered by the Division Bench of
this Court in the case of “M/s. Plastene India Ltd.” (supra) and considering the very
Scheme and the Notification No. 39/2001, this Court has held and observed as under;

“(5.2) Now, so far as the reliance placed upon the Circular No.
110/21/2006-CX.3, dated 10-7-2008 by the petitioners is concerned, it is
absolutely misplaced. Under the aforesaid clarificatory circular, it is
> mentioned that in case a unit introduces the new product manufactured
. from raw material by installing fresh plant and machinery after the cut-off
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date i.e. 31-12-2005, in such a situation, exemption would not be
available to the said new product and the said new product would be
cleared on payment of duty as applicable and separate records will be
required to be maintained to distinguish production of these products
from the products which are eligible for exemption. It also further
clarifies that where a unit starts producing some products (after the cut-
off date) using the plant and machinery installed up to cut-off date and
without any addition to the plant and machinery, in that case, the unit
would be eligible for the benefit of exemption notification because the
plant and machinery used for manufacturing has remained the same. In
the present case, admittedly, there is no new product by installing fresh
plant, machinery or capital goods after the cut-off date i.e. 31-12-2005.
The same product is manufactured/continued to be manufactured
however, some additional machineries have been installed. ...”

10. Considering the aforesaid decision and even the original Scheme contained in
Motification No. 39/2001, dated 31-7-2001, and the purpose and object of granting the
benefit to the industries to be established in the Kutchh District, at the relevant point
of time, it can safely be concluded that so far as the exemption/benefits contained in
the Notification No. 39/2001 are concerned, same shall not be available to the
petitioner with respect to the production of Pig Iron, as admittedly, the plant/unit and
machinery for production of Pig Iron were not commissioned/installed (Fully) prior to
31-12-2005. Under the circumstances, no error or illegality has been committed by the
concerned respondents in denying the exemption/benefit of Scheme contained in the
Motification No. 39/2001, with réspect to the production of Pig Iron.”

10.5 By respectfully following the decisions of the Hon’ble Tribunal as well
as of the Hon’ble High Court mentioned above, | hold that the Appellant is not
eligible for refund of Central Excise duty paid on goods manufactured out of

new plant and machinery installed after cut-off date of 31.12.2005.
Accordingly, | uphold the impugned order to that extent.

11.  As regards the fourth issue, | find that the refund sanctioning authority
rejected refund to the tune of Rs. 12,41,792/- on the ground that the
Appellant had wrongly increased the value of goods sold on FOR basis by adding
freight in assessable value, in contravention of Section 4(iii) of the Act in order
to get more refund. | find that the issue regarding inclusion of freight in
assessable value for the purpose of charging Central Excise duty in respect of
FOR sale has been decided by the Hon’ble Supreme Court in the case of Ispat
Industries Ltd - 2015 (324) E.L.T. 670 (5.C.), wherein it has been held that
‘place of removal’ defined under Section 4(3)(c) of the Act is always with
reference to manufacturer’s premises and it can never be buyer’'s premises.
The Apex Court held that freight is not includible in assessable value even in
cases when goods are sold at buyer’s premises. By following the Apex Court’s
judgement passed in the case of Ispat Industries Ltd supra, |, hold that freight
was not includible in assessable value in respect of goods cleared by the
Appellant on FOR basis. The Appellant would have received more refund by
paying Central Excise duty on freight element, which is not admissible to them,

eld by the refund sanctioning authority. |, therefore, uphold the
VET 2o,
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impugned order to that extent.

11.  In view of above discussion and findings, | hold that,

(i) the Appellant is eligible for refund of Central Excise duty not at full
rate, but at rates prescribed under Motification No. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, wherever
applicable.

(i)  The Appellant is not eligible for refund of Education Cess and Secondary
and Higher Education Cess.

(ili) The Appellant is not eligible for refund of Central Excise duty paid on
the goods manufactured out of plant and machinery installed after cut-
off date i.e. 31.12.2005.

(iv) The Appellant is not eligible for refund of Central Excise duty paid on
freight element, which was included in the assessable value in respect of
goods sold on FOR basis.

12.  In view of above, | uphold the impugned order and reject the appeals.

13.  afiewal geT &= f1 7 afi|r F1 A swow a6 & G aEr 2
13.  The appeals filed by the Appellant are disposed off as above.

(Akhilesh Kumar)
Commissioner(Appeals)
Attested

V)8
(V.T.SHAH)
Superintendent(Appeals)

By R.P.A.D.

To,

M/s Euro Multivision Ltd
Survey No. 508-509,
Bhachau-Dudhai Road,
Bhachau, District Kutch.
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