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Appeal No: v2 /19 /GDM/2O2O

:: ORDER.IN-APPEAL::

M/s United Coke Pvt. Ltd., Survey No. 901 /2, Vidi Devaliya Road, Anjar,

Gujarat - 370110 (hereinafter referred to as "Appettant") has filed Appeat No.

V2/19/GDM/2020 against Order-in-Originat No. 20lJCl20t9-20 dated 28.01 .7020

(hereinofter referred to os 'impugned order') passed by the Joint Commissioner,

Central GST &, CentraI Excise, Gandhidham (hereinofter referred to as

'adjudicating authority' ).

2. The facts of the case, in brief, are that the Appettant was engaged in

the manufacture of Lam Coke and Lam Coke dust fatting under CETH No. 2704 00

30 of the First Schedute to the Central Excise Tariff Act, 1985 and hotding

Centrat Excise Registration No. AAACU678lHEM001 . The Appeltant was avaiting

Cenvat credit facitity under the Cenvat Credit Rutes, 2004 (hereinofter referred

to os "CCR, 2004"\.

2.'l During the course of audit of the records of the appetlant by the officers

of Centra[ GST Audit Commissionerate, it was found that the Appettant had

imported Coa[ ctassified under Chapter Heading No. 2701 1100, 27011200 and

27011990 on payment of Additional Duty of Customs (CVD) at the rate of 1%l 2%

in terms of Notification No. 1212017-Cus dated 17.03.2012, as amended. lt was

found that the Central Excise duty on coal was levied @ 6% ad'vatorem as Per

Centra[ Excise Tariff Act, 1985 and was tevied @ 1% under Notification No.

12/2012-CE dated 17.03.2012, as amended, subject to condition that no credit

under Rule 3 or Rule 13 of CCR, 2014 is taken in respect of inputs or input

services used in the manufacture of these goods; that CVD paid by the Appettant

was not equivatent to duty of Excise as stipulated under ctause (vii) of Rute 3(1 )

of CCR, 2004. The audit observed that the Appettant had wrongty availed and

utitized Cenvat credit of CVD paid on imported Coa[ totatty amounting to Rs.

1,96,95,624/- during the period from 01 .04.2014 to 30.6.2017.

2.2 The Show Cause Notice No. V.CEl15'10/Audit/SCN-JC-10/18-19 dated

29.11.2018 was issued to the Appettant calting them to show cause as to why

Cenvat credit amounting to Rs. 1,96,95,624l- availed and utilized during the

period from 01 .04.2014 to 30.6.2017 shoutd not be demanded and recovered

from them atong with interest under Rute 14 of the ccR, 2004 read with section

11A(4) of the Centrat Excise Act, 1944 and also proposing imposition of penatty

[*
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Appeal No: V2/19 /GDM/2O2O

under Rute 15 of CCR, 2004 read with Section 11AC of the Central Excise Act,

1944 (hereinafter referred to os the "Act").

2.3 The Show Cause Notice was adjudicated by the adjudicating authority

vide the impugned order who hetd that the CVD paid by the Appettant @17./2%

was a concessionat rate of CVD in terms of Notification issued under the Customs

Acl, 1962 and such rate of CVD was independent and different from the duty of

Excise; that ctause (vii) of Rute 3(1 )of CCR, 2004 permits Cenvat credit of CVD if

it is equivalent to duty of Excise; that CVD paid by the Appettant was not

equivalent to duty of Excise and hence not cenvatable under CCR,2004.

7.4 The adjudicating authority confirmed demand of Cenvat credit of Rs.

1,96,95,6241- and ordered for its recovery along with interest under Rule 14 of

the CCR,2004 and imposed penatty of Rs. 1,96,95,6741- under Ru[e 15 of the

CCR, 2004 read with Section 1 1AC of the Act.

3. Being aggrieved with the impugned order, the Appettant has preferred

appeal on the grounds which is etaborated in subsequent paragraphs.

3.1 That the Show Cause Notice invoking extended period on 29.11 .2018 is

time barred for the entire period from Aprit-2014 to June-2017; that they are

registered manufacturers and are fiting returns regutarty, therefore the

department is aware about the fact of CENVAT credit taken by them, therefore

there is no suppression of facts with intent to evade payment of tax and hence

extended period of time cannot be invoked.

3.2 That the Countervaiting Duty (CVD) is an additional customs duty normatty

levied at rates equal to Central Excise Duty leviabte on like goods produced or

manufactured in lndia; that they had imported Coa[ on payment of CVD @2% by

avaiting benefit of Notification no. 1212012-Cus. dated 17.03.7012, as amended;

that on perusal of the above Notification and relevant provisions of Rute 3(1)(i)

of the Rutes, it is can be seen that CENVAT credit of centra[ excise duty paid on

goods specified in serial no. 67 to 128 in respect of which the benefit of an

exemption under the above notification has been avaited; that the benefit of

Notification No. 1212012-CE has not been avaited but the benefit of exemption

under Notification No. 1217012-Cus. has been avaited and there is no restriction

on taking the benefit under a Notification issued under the Customs Tariff Act

(hereinafter referred to as "CTA"); that as per Rule 3(1)(vii) of the Rutes, a

manufacturer or a provider of taxabte service is etigibte to take CENVAT credit of

,<--T.x

I
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Appeal No: v2 /19lGDM/2O2O

cvD paid on imported goods under section 3 of the CTA, thus they have correctty

avaited the CENVAT credit of cvD. They further retied upon the decision of the

Tribunal in the case of M/s. Hindatco lndustries Ltd. Vs GST, Bhopat [201g (363)

E.L.T. 1085 (Tri.-DeL) and in the case of M/s Jaypee Sidhi Cement ptant Vs

Commr. of CGST, Cus. & C.Ex., Jabatpur-2019 (369) E.L.T 1673 (Tri.-Det.).

3.3 That Rute 3(1)(i) of the Rutes was inserted vide Notification no.21 /2012-

GE(NT) dated 27.03.2012 restricting credit in respect of onty 2 commodities viz.

coal and fertitizers and the central Excise duty was retained at 1% ad vatorem;

that the CVD fixed for imported Coat during the relevant period was 2% as

against the concessionat rate of Central Excise duty @ 1%; that Rute 3(1)(i) of the

Rutes ctearty sets out denial of CENVAT credit in a situation where benefit of

Notification No. 1/201 1-CE or Notification no. 12/2012-CE is avaited by them;

that no such denial has been stipulated under Rule 3(1) (vii) of the Rutes for

avaitment of credit of CVD paid by availing benefit of Notification no. 1212012-

Cus. dated 17.03.2012, as amended.

3.4 The Appettant submitted that atthough the Additional duty of Customs(CVD)

is levied under Section 3('l) of the Customs Tariff Act, 1975 shoutd be equal to

Central Excise duty leviabte on like product if manufactured in lndia, the said

levy continues to be in the nature of Customs Duty and is not cotlected as

Centrat Excise duty on the imported goods; that restriction on avaitment of

Cenvat credit contemptated under Rute 3(1)(i) of CCR, 2004 applies onty to

Central Excise duty tevied under Notification No. 1212012-CE dated 17.3.2012 on

the goods manufactured in lndia and not in respect of Additional Duty of

Customs paid on imported Coat under Notification No. 1212012-Cus dated

17.3.2012.

3.5 That Penatty under Rute 15(2) of CCR, 2004 cannot be imposed without

evidence that the atteged acts and omissions had been committed detiberatety or

contumaciousty or in ftagrant viotation of provisions of taw or with intent to

evade duty; that att the transactions were recorded in their books of accounts.

Further, they have regutarty fited returns showing factua[ and correct detaits.

Therefore, no charges of suppression can be estabtished against the Appetlant for

faiting to do so. Therefore, they prayed to set aside the order in chattenge and

prayed to attow the appeat.

Hearing in the matter was conducted on 1.7.2020 but due to change of

./,

4
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Appeal No: v2 I 19 / GDM/2O2O

appeltate authority, hearing was again held on 12.1 .2021 in virtual mode. Shri

Sarju Mehta, Chartered Accountant, appeared on behatf of the Appeltant and

reiterated the submission made in appeal memorandum and atso those in written

submissions made during eartier hearing.

5. I have carefulty gone through the facts of the case, the impugned

order and written as wetl as oral submissions made by the Appeltant. The issues

to be decided are (i) whether the Appettant has wrongly avaited Cenvat credit of

Additional Duty of Customs paid on imported Coa[ or not; and (ii) whether

confirmation of demand and imposition of penatty on the Appetlant are correct

or otherwise.

6. On going through the records, I find that the Appellant had imported

Coat which was assessed to, inter olio, Additionat Duty of Customs (CVD) @1% i
2% under Notification No. 12/7012-Cus dated 17.3.2012, as amended. The

Appettant avaited and utitized Cenvat credit of said CVD during the period from

01 .04.2014 to 30.6.2017 which has been disaltowed by the adjudicating authority

on the grounds that CVD paid by the Appettant @1y. I 2% was a concessional rate

of CVD in terms of Notification No. 1212012-Cus dated 17.3.2012 issued under

the Customs Act, 1962 and such rate of CVD was independent and different from

the duty of Excise; that ctause (vii) of Rute 3(1)of CCR, 2004 permits Cenvat

credit of CVD, if it is equivatent to duty of Excise; that CVD paid by the

Appettant was not equivatent to duty of Excise and hence not etigibte for cenvat

under CCR, 2004.

7. The appetlant has contended that atthough the Additionat duty of

Customs(CVD) levied under Section 3(1) of the Customs Tariff Act, 1975 shoutd

be equal to Central Excise duty leviabte on like product if manufactured in India,

the said levy continues to be in the nature of Customs Duty and is not cottected

as Central Excise duty on the imported goods; that the benefit of Notification

No. 12l2012-CE has not been avaited but the benefit of exemption under

Notification No. 1212012-Cus. dated 17.3.2012 has been avaited and there is no

restriction/ condition on taking the benefit of said Customs notification and

retied upon the case laws of M/s. Hindatco lndustries Ltd-2018 (363) E.L.T. 1085

(Tri.-Det) and M/s Jaypee Sidhi Cement Ptant- 2019 (369) E.L.T 1673 (Tri.-Det.).

8. I find that Additiona[ Duty of Customs is levied under sub-section ('l ) of

s Tariff Acl, 1975 at prescribed rate. The Coa[ importedSection 3 of the C m

Page 6 of 14
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Appeal No: V2l19 /GD.tl/2O2O

by the Appettant was assessed to duty, inter alia, @ 1%/Z% CVD under
Notification No. 12/2012-Cus dated 17.3.2012, as amended. I atso find that there
is no condition prescribed for import of coat @2% cvD under Notification No.

1212012-Cus dated 17.3.2012. The retevant

Notification are reproduced as under:

entries appearing in the said

"In exercise of the powers conferred by sub-section (1) of section 25 of the

customs Act, 1962 (52 of 1962) and in supersession of the notification of the

Govemment of India in the Ministry of Finance (Department of Revenue), No.

2 I /2002-customs, dated the lst March, 2002 published in the Gazette of India,

Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R. 11g(E) dated

the 1st March, 2002, except as respects things done or omitted to be done before

such supersession, the central Govemment, being satisfied that it is necessary in the

public interest so to do, hereby exempts the goods of the description specified in

column (3) of the Table below or column (3) of the said Table read with the

relevant List appended hereto, as the case may be, and faliing within the Chapter,

heading, sub-heading or tariff item of the First Schedule to ttle Customs Tariff Act,

1975 (51 of 1975) as are specified in the corresponding entry in column (2) of the

said Table, when imported into Indi4-

(a) fiom so much of the duty of customs leviable thereon under the said First

Schedule as is in excess of the arnount calculated at the standard rate specified in

the corresponding entry in column (4) ofthe said Table;

(b) from so much of the additional duty leviable thereon under sub-section (1) of

section 3 of the said Customs Tariff Act 1975 (51 of 1975) as is in excess of the

additional duty rate specified in the corresponding entry in column (5) of the said

Table, subject to any of the conditions, specified in the Annexure to this

notification, the condition number of which is mentioned in the corresponding entry

in column (6) of the said table.

st.
No.

Chapter or
Heading or Sub-

heading or tariff
item

Description of goods Standard
rate

Additional
duty rate

Condition
No,

(l) (2) (3) (4) (5) (6)

270 r00 Anthracite Coal 25% 2%

1241. 2',7 0t t990 AII goods 2.5Yo 2%

9. The Appetlant avaited Cenvat credit of CVD in terms of Rute 3(1)(vii) of

CCR, 2004, which is reproduced as under:

\'tb i'.", r
/":
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"RULE 3. CENVAT credit. 
- 

(1) A manufactruer or producer of final
products or a [provider of output service] shall be allowed to take credit

(hereinafter referred to as the CENVAT credit) of -

(i) the duty of excise specified in the First Schedule to the Excise Tariff
Act, leviable under the Excise Act :

(a) in respect of which the benefit of an exemption under Notification
No. 1/2011-C.E., dated the 1st March, 2011 is availed; or

(b) specified in serial numbers 67 and 128 in respect of which the

beneht of an exemption under Notification No. i 2/2012-C.8., dated the

17th March,2012 is availed;l

(iD the duty of excise specified in the Second Schedule to the Excise Tariff
Act, leviable under the Excise Act;

(iii) the additional duty of excise leviable under section 3 ofthe Additional
Duties ofExcise (Textile and Textile Articles) Act, 1978 (40 of 1978);

(iv) the additional duty of excise leviable under section 3 of the Additional
Duties ofExcise (Goods of Special Importance) Ac1,,1957 (58 of 1957);

(") the National Calamity Contingent duty leviable under section 136 of
the Finance Act, 2001 (14of2001);

(vi) the Education Cess on excisable goods leviable under section 91 read

with section 93 ofthe Finance (No. 2) Act,2004 (23 of 2004);

(via) the Secondary and Higher Education Cess on excisable goods leviable

under section 136 read with section 138 ofthe Finance Ac!2007 (22 of 2007);l

(vii) the additional duty leviable under section 3 of the Customs Tariff Act,

equivalent to the duty of excise specified under clauses (0, (iD, (iii), (iv), (v) [,
(vi) and (via)l:

10. I find that the entire proceedings were initiated against the appettant

on the grounds that the Cenvat credit of CVD availed by the Appettant in terms

of ctause (vii) of Rute 3(1 ) of CCR, 2004 was not equivalent to duty of Excise and

hence not etigibte for cenvat under CCR, 2004. I find that tariff rate of Central

Excise duty on Coa[ imported by the Appettant was 6% and effective rate of

Central Excise duty was 1% in terms of Notification No. 17/2012-CE dated

17.3.2012, subject to condition that no credit under rute 3 or rule 13 of CCR,

2004, has been taken in respect of the inputs or input services used in the

manufacture of these goods. I find that in the present case, the Appettant is not

engaged in the manufacture of Coa[ and hence Notification No. 1212012-CE

dated 17.3.2012 is not applicable to the Appeltant at alt. On the contrary, the

,,/ .,..-i,,':1..i
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[Provided that CENVAT credit of such duty of excise shall not be

allowed to be taken when paid on any goods -
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Appeltant has paid Additionat Duty of Customs @1%12% on import of CoaL by

availing the benefit of concessional Notification No. 12l2012-Cus dated

17.3.2012, as amended. Though Additionat duty of Customs(CVD) on an imported

article was being levied at a rate equa[ to the excise duty teviabte on a [ike

artic[e, if produced or manufactured in lndia, it is not correct to consider

Notification No. 12/7012-Cus to be pori materia with Notification No. 1212012-

CE dated 17.3.2012 and rates of CVD and Centrat Excise duty can be different

depending upon the policy of the Government. The Board vide Circutar No.

41 /2013-Cus dated 21 -10-2013 issued from F.No. 354/58/ 2013-TRU has ctarified

as under:

"3. The matter has been examined by the Ministry. Under the Free Trade

Agreement (FTA), the preference/concession is extended only in respect of BCD.

All other duties, including CVD are charged as applicable to similar imports from

other countries. The CVD on an imported article is levied at a rate equal to the

excise duty leviable on a like article, if produced or manufactured in India.

However, at times, under a notification issued under section 25(1) of the Customs

Act, 1962, CVD is levied at a tate which is lower than the rate of excise duff

leviable on the like domestic article.

4. ln the present case, the excise duty applicable on Steam Coat is 6%, if

CENVAT benefit is availed of and lYo if the CENVAT benefit is not availed

qf. Normally, Steam Coal will sufTer 6% CVD, as the condition of non-availment

of cenvat benefit cannot be satisfied in resDect of imported soods. However, in the

Budset 2013-14. as a conscious policy decisio it was decided to le 2% CYDIl.

both on steam Coal and bituminous Coal. This is thegeneral aoolied rate of CVD

Ieviable on like domestic Coal. No such condition has been laid down that an

importer cannot avail of this concessional CVD of 2Yo if he has availed of the

concessional BCD on steam Coal under another notification."

(Emphasis supptied)

10.1 On careful perusal of the aforesaid circular, it can be seen that the

Board has clarified that the CVD on an imported articte is normatty levied at a

rate equal to the Central Excise duty leviabte on a like articte, if produced or

manufactured in lndia, however, at times, by virtue of a notification issued

under Section 25(1) of the Customs Acl, 1962, CVD is levied at a rate which is

lower than the rate of Central Excise duty teviabte on like domestic articte.

From the above, it is clear that the CVD need not be equal to the Central

on all imports of steam Coal and bituminous Coal reqardless of the excise dutv

/.

(

\
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Excise duty tevied in att cases. Normatty, Coa[ imported by the Appettant would

attract 6% CVD, as the condition of non-availment of CENVAT credit benefit

cannot be satisfied in respect of imported goods. However, in the Budget 2013-

14, as a conscious poticy decision, it was decided to levy 2% CVD on coat. lt is

apparent that the rate of CVD notified under Notification No.12l2012-Cus.

dated 17.03.2012, as amended, is the general appticabte rate of CVD on att

imports of coal regardtess of the Central Excise duty leviabte on like domestic

coat.

11. lfurther find that proviso to the Rute 3(1)(i) of the CENVAT Credit

Rules, 2004 clearty sets out denial of CENVAT credit in a situation where

benefit of Notification No. 1/2011-C.E. or benefit of Notification No.12/2012-

C.E. in respect of serial numbers 67 and 128 is avaited. No such restriction has

been stiputated under Rute 3(1)(vii) of CCR, 2004 for avaitment of credit of CVD

paid by avaiting benefit of Notification No. 12l2012-Customs, dated

17.03.2012, as amended. ln the case at hand, the Appettant had not claimed

any exemption under Notification issued under the Central Excise. Further, the

rate of CVD @ 1% / 27. ad vatorem, as the case may be, appticabte at the

material time, was prescribed under the retevant Customs Notification itsetf

without any condition with regard to avaitabitity of Cenvat credit.

12. Apart from above, it is pertinent to mention that there is no bar in Rule

3(1) of CCR, 2004 about availment of Cenvat credit of CVD if tariff rate or

effective rate prescribed under Excise Notification is different for the simple

reason that Notification No. 12/2012-CE is appticabte to the manufacturer of

domestic goods and consequentty condition prescribed therein cannot be made

appticabte to importer of goods. Further, I note that Cenvat credit is admissible

as per Rute 3(1) of CCR, 2004, ctause (vii) thereof entittes the appettant to avail

the Cenvat credit of CVD in the given circumstances. The phrase used in ctause

(vii) of Rute 3(t) of CCR, 2004 is "equivatent" and not "equat" to the duty of

Excise specified under clauses (i), (ii), (iii), (iv), (v) and (vi) and CVD levied on

an imported articte is not necessarity be equal to the excise duty leviabte on a

like articte, if produced or manufactured in lndia, as discussed by me above.

After careful examination of the facts of the case, I do not see any infirmity in

avaitment of Cenvat credit of CVD by the Appe[ant.

13. I rety on the Order passed by the Hon'ble CESTAT, New Dethi in the case

of Hindustan Zinc Ltd reported as 2020-TIOL-1545-CESTAT-DEL, wherein it has

/'-:: . '\,
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been hetd that,

3. ... ... During the relevant period, l{industan Zinc paid, additional duty of
customs in temls of section 3(l ) of the Customs Tariff Act on the importation of
steam Coal. It is stated that for payment of such additional duty of customs, flre

benef-rt ur.rder serial number 122 N123 (serial number 1218 w.e.f March 1, 2006)

of the Customs Notification No. 1212012-Cus dated March 17,2012 Notification
dated March 17, 2012, which prescribed a rate of 2Yo ad valorem was availed.

Hindustan Zinc also availed CENVAT credit of the additional customs duty so

paid under rule 3(lXvii) of the CENVAT Credit Rules. However, a show cause

notice dated .Iuly 8, 2019 was issued to Hindustan Zinc proposing to disallow
CENVAT credit of Rs. 2,75,97,106i- for the relevant period liom July 2016 to
June 2017 and for recovery of the same with interest. The reason mentioned iu the

show cause notice was that CENVAT credit of duty specified in the First
Schedule to the Excise Tariff Act was admissible under rule 3 of the CENVAT
Credit Rules and so additional duty of customs equal to duty of excise leviable

under the Excise Tariff Act read with any other notification was admissible for
CENVAT credit. As the additional duty of customs paid at the rate of 20lo was not

the duty of excise as specified under the Excise Tariff Act, CENVAT credit of
additional duty of customs paid under the Nolification dated March 17 ,2012 was

wrongly availed by Hindustan Zinc.

9. It is not in dispute that both Hindustan Zinc md Ultratech Cement paid

additional duty of Customs under section 3 (l) of the Customs Tariff Act, after

availing the benelit of the Customs Notification dated March 17,2012 and that

they also availed CENVAT credit of the additional duty of customs so paid under

rule 3(1)(vii) of flre CENVAT Credit Rules. This availment of CENVAT credit

has been denied to them for the reason that the additional duty of customs paid @
2o/o was not the duty of excise as specified in the Excise Tariff Act and so

CENVAT credit of the additional duty of custonm paid under the Customs

Notification dated March 17 ,2012 have been wrongly availed.

14. The Commissioner has mixed up rule 3(1)(i) and mle 3(1)(vii) of rule 3 of the

CENVAT Credit Rules. It is for this reason that the conditions specified in rule

3(l)(i) have also been imported into rule 3 (1)(vii) of the CENVAT Credit Rules.

In the first instance, Hindustan Zinc had not paid duty of excise specified in the

First Schedule of the Excise Tariff Act, nor it had availed the benefit of the

Central Excise Notification dated March 1, 201 1 or that specified in serial

numbers 67 and 128 in respect of which the benefit ofan exemption under Central

Excise Notification dated March 17, 2012 had been availed. In lact, Hindustan

Zinc had paid additional duty of customs by availing the benefit under serial

number 122A1123 of the Customs Notification dated March 17, 2012. lt is

because of this misreading of rule 3(1) of the CENVAT Credit Rules that led the

Commissioner to commit an eror.

15. The Regional Advisory Committee of Hyderabad Zorc, n its meeting held on

February 9, 2015 considered this very issue at point No. 1 and concluded that

CENVAT credit of additional duty of customs paid on imported goods under

Customs Notification dated March 17, 2013 (and not under Central Excise

Notification) is available for credit. The relevant portion of the minutes is

)
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Reply:

Since the subject goods vrere levied at reduced rqte of 294 CVD on their

importation in terms of section 3 of Customs Tariff Act, 1975 read with
Notification issued therein i.e. under Notification No. 12/2012-Cus. dated Morch
17, 2013 (and not under Notification No. 1/2011 CE) which was not excluded

from the purview of Rule 3 of CENVAT credit rules, 2004, it dppedrs that the

CENIAT credit of CVD paid on imported coal (i.e. 2% adv.) under Notification

No. I2/2012-Cus. dated 17.03.2013 is eligible for credit."

22. The Commissioner, therefore, committed an illegality in denying the benefit

of CENVAT credit to Hindustan Zinc."

14. I have atso examined the decision passed by the Hon'bte Gujarat High

Court in the case of M/s Lonsenkiri Chemicals lndustries- 2019 (365) E.L.f . 22

(Guj.) retied upon by the adjudicating authority. I find that issue invotved in the

said case was that the Appettant therein had avaited Cenvat credit of CVD paid

under Notification No. 112011-CE dated 1.3.201 1 and Notification No. 1212012-

CE dated 17.3.2012. The Hon'bte Court hetd that Cenvat credit of CVD is not

admissibte by virtue of proviso to Rute 3(1)(i) of the Cenvat Credit Rules, 2004.

Whereas, in the present case the Appetlant has availed Cenvat credit of CVD

paid under Customs Notification No. 1212012-Cus dated 17.3.2012, as amended

and there is no bar for availment of Cenvat credit of CVD under Rute 3 of CCR

Paqe 12 of 14

reproduced below:

-MINUTES OF THE MEETING OF THE REGIONAL ADVISORY
COMMITTEE, HYDERABAD ZONE HELD ON FEBRUARY 09,2015.

Point No. 1 - Credit on imported coal:-

Many manufactures are importing steam coal on payment of duties. As per
Customs Notification No. 12/2012-Cus. They are availing concessional CVD @
2o,4. Audit is of the view that since CVD has been paid @ 2% on imported coal
the credit under Cenvat Credit Rules, is not available. Audit is taking a view that

CVD in lieu of Excise duty and if 2% duty has been paid on imports the credit is
not admissible because a manufacturer who is procuring coal domestically where

excise duty has been paid @ 2o%, the credit is not available.

Board has issued a circular No.4112013-Cus. dated 21.10.2013 where it has been

clarified that 2t% of CVD is "general applied" rate and therefore it is industry's

view that credit of CVD is available as per rule 3(1) (vii) of CENVAT credit rules.

Please clarify.

16. A Division Bench of the Tribrlnal in Hindalco Industries Ltd. considered this
precise issue and held that if additional duty of customs has been paid after taking
it.tto consideration the Customs Notification dated March 17,2012, there would be

no bar lbr availment of CENVAT credit in terms of rule 3(vii) of the CENVAT
Credit Rules.

i,4
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2004, w!e1 CVD is paid under Customs Notification No. 12/2012-Cus dated

17.3.2012, as amended. Thus, facts invotved in the case of Lonsenkiri Chemicals

lndustries is different and not applicabte to the facts of the present case. I atso

rety on the Order No. 4/10390/20'19 dated 22.2.2019 passed by the Hon'bte

CESTAT, Ahmedabad in the case of CCE & ST, Surat-l Vs. Aarti lndustries Ltd,

wherein it has been hetd that,

"... ... As regard, the judgment cited by the Ld. AR in the case of Lonsenkiri

Chemicals Industries (Supra), I find that in the said case Cenvat Credit was availed on

the CVD paid under the Notification No. 12l12-CE which was barred from availing

the Cenvat Credit in terms of Rule 3( 1) proviso (a) and (b) whereas in the present case

in Rule 3(1) there is no bar provided for CVD paid under Notification No. l2l12-Cus.,

therefore, the judgment of Hon'ble High Court in Lonsenkiri Chemicals Industries

(Supra) is not applicable to the facts of the present case. As per the above discussion,

the impugned order is upheld and Revenue's appeal is dismissed."

15. ln view of above, I hotd that the Appettant had correctly avaited Cenvat

credit of CVD paid under Customs Notification No. 1212012-Cus dated 17 .3.2012,

as amended during the period from 1.4.2014 to 30.6.2017. l, therefore, set aside

the confirmation of demand in respect of Cenvat credit amounting to Rs.

1,96,95,6241- atong with interest. Since, demand is set aside, imposition of

penalty of Rs. 1,96,95,624/- under Rute '15 of CCR, 2014 is aLso not sustainabte

and required to be set aside and I do so accordingly.

16. ln view of above, I set aside the impugned order and attow the appeat.

Grfiir+-af ET{T (S +t rr{ s{fr-d or frq-cr{ Bq$ff a-Sb t fuqr qror t r17.

17. The appeal fited by the Appetlant is dispose off as above.
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Commissioner (Ap pea ts)

By R.P.A.D.

To,

M/s United Coke Pvt. Ltd.,
Survey No. 901 /2,
Vidi Devatiya Road, Anjar,
District Kutch.

t-: /J v
Page 13 of 14



qRftB:-
1) E-s efiTff, d-q cd t"dT ol q?i ar-dq 3-srE {@., lwra **,ercro-or< afr

qr{fir0fut
2) 3ngffi, d.q sE €-qr 6-r qd b-frq 3-drq {@, qifiErq 3flg-ffiEq, ritfrqrq ol

onq{qo.offit-gr
3) S6r€rm' 3n9ffi, ar-*q ilq cE +dr or, eisR-tfql3 ]Ttrsd, ri$frEH qi sirE{*D

mdsrfrBgr
ay ertfrfo, ffi E< CE +{r 61tq, eiqR-Tqrd, qitfrqm o1 rn-dqqfi offi

aq
-rd

Appeal No: V2 /19 IGDM/2O2O

rl

E

qq

-1.

a

Page 14 of 14


