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Appeal Mo V2/30-51/RAN2011
%

:: ORDER-IN-APPEAL ::

M/s Anchor Daewoo IndustriesLtd (now Anchor Consumer Products Pvt.
Ltd.),Village-Paddhar, District - Kutch(hereinafter referred to as "Appe:l[ant”}
filed Appeal Nos. V2/30-51/RAJ/2011against Re-Credit Order No. 222-
243/2010-11 dated 9.12.2010(hereinafter referred to as “impugned order”)
passed by the Deputy Commissioner, erstwhile Central Excise Division,

Gandhidham(hereinafter referred to as “sanctioning authority”).

2. The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of excisable goods falling under Chapter Nos. 15,17,33, 34 and 38
of the Central Excise Tariff Act, 1985 and was holding Central Excise
Registration No. AAACD3710BXM005. The Appellant was availing benefit of
exemption under Notification No. 39/2001-CE dated 31.07.2001, as amended
(hereinafter referred to as ‘said notification’). As per scheme of the said
Notification, exemption was granted by way of refund of Central Excise duty
paid in cash through PLA as per prescribed rates and refund was subject to
condition that the manufacturer has to first utilize all Cenvat credit available
to them on the last day of month under consideration for payment of duty on
goods cleared during such month and pay only the balance amount in cash. The
said notification was amended vide Notification No. 16/2008-CE dated
27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered
the method of calculation of refund by taking into consideration the duty
payable on value addition undertaken in the manufacturing process, by fixing
percentage of refund ranging from 15% to 75% depending upon the
commaodity.The Appellant had opted for availing the facility of re-credit, in
terms of para 2C(a) of the said notification.

2.1 The appellant had filed re-credit applications for the period from April,
2008 to August, 2008 and October, 2008 to February, 2010for re-credit of
Central Excise Duty, Education Cess and Secondary and Higher Education Cess
paid from PLA totally amounting to Rs. 22,97,21,540/- on clearance of finished
goods manufactured by them.

2.2 On scrutiny of re-credit applications, it was observed by the sanctioning
authority that,
(i) the Appellant had installed new machinery viz. soap packing line

with accessory for packing of their product- Soap of various sizes, after
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refund/re-credit of Central Excise duty paid on goods manufactured out
of plant and machinery installed after cut-off date is not admissible to

the Appellant.

(i) the Appellant was eligible for exemption only at the rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and
Notification No. 33/2008-CE dated 10.06.2008 and the Appellant was not
entitled to re-credit full amount paid through PLA.

(iii) exemption under the said notification was available only to
Central Excise Duty and the said notification did not cover Education
Cess and Secondary & Higher Education Cess and hence, the appellant
was not entitled for refund of Education Cess and S.H.E. Cess.

3. The sanctioning authority vide the impugned order determined correct
re-credit amount to the tune of Rs. 16,22,20,949/- and rejected excess claimed
amount of Rs. 6,75,00,591/- and ordered the Appellant to reverse the excess
amount claimed along with interest in terms of Para 2C(e) of the said

notification.

4. Being aggrieved, the appellant has preferred the present appeals, inter-

alia, on the grounds that,
(i) The said notification puts condition of original investment in plant
and machinery at the time of commencement of commercial production;
that on the basis of said original investment, unit’s eligibility will be
decided by the empowered committee. Once, eligibility criteria are
being decided by the empowered committee, all the clearances from
that unit is eligible for benefit of the said notification; that the said
notification 39/2001-CE dated 31.7.2001, as amended, does not contain
any such provision that goods manufactured with the aid of new plant
and machineryinstalled after 31.12.2005 will not be eligible for benefit
of the notification; that the clarification letter dated 10.07.2008 relied
upon by the adjudicating authority clarifies such matter which is not
stated anywhere in the notification and the same has been clarified
without any support of law; that the said letter dated 31.12.2005 is not
issued under Section 37B of the CEA, 1944 and hence, the same is not
binding in nature and relied upon Board’s Circular No. 939/29/2010-CX
dated 22.12.2010; that the appellant is eligible for re-credit of refunds

on the Soaps manufactured with the aid of 3rd line installed even after

-Fage No. 4 of15




Appeal Mo: V2/30-51/RAJ2011
-5.

soap manufactured with the aid ofthe said 3rd line is not legal and
sustainable.

(ii)  That as per original scheme of the Notification No. 39/2001-CE
dated 31.7.2001, the units located in Kutch were allowed refund of
entire duty paid from PLA. Subsequently, the said notification was
amended by notification 16/2008-CEdated 27.03.2008 and Natification
No. 33/2008-CE dated 10.06.2008 and thereby, the benefit of the
notification has been restricted by allowing refund to the extent of duty
paid, on notified value addition/special rate of value addition as the
case may be or duty paid from PLA whichever is less; that the said
amendment was challenged before the Hon'ble Gujarat High Court in the
case of VVF Ltd who held that subsequent amendment restricting benefit
of area based notification is not sustainable. Hence, the refund rejected
on the ground of said clarification is not legal and sustainable and liable

- to be set aside.

(iii) That the sanctioning authority has erred in calculating re-credit
amount by taking into consideration only Basic Excise Duty and ignored
Education Cess and SHE Cess; that as per Section 93(3) of the Finance
Act, 2004, all provision of Central Excise Act, including those relating to
refund, exemption will also apply to Education Cess. Hence, exemption
relating to Central Excise duty will automatically apply to Education Cess
also and relied upon caselaw of Bharat Box Factory-2007(214) ELT
534(Tri.Delhi).

- < The Appeals were transferred to callbook in view of pendency of
appeals filed by the Department against the orders of Hon’ble High Court
of Gujarat in the case of VVF Ltd & others before the Hon’ble Supreme
Court. The said appeals were retrieved from callbook in view of the
judgement dated 22.4.2020 passed by the Hon'ble Supreme Court and
have been taken up for disposal.

5.1 Hearing in the matter was scheduled in virtual mode on 10.9.2020. The
Appellant vide letter dated 8.9.2020 waived the opportunity of personal
hearing and requested to decide their appeals on the basis of grounds raised in
appeal memoranda and further written submissions as detailed below:
(i)  That one of the issues in dispute is whether they are eligible for
refund of full amount of duty paid from PLA or refund to the extent of

-Page No: 5ofts
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vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008; that in re-credit applications, they had
claimed re-credit of total amount of duty paid from PLA but had taken
re-credit of refund to the extent of duty on notified rate of value
addition given in the said notification; that they had already paid under
protest the disputed amount of Central Excise duty of Rs. 27,39,472/-,
Education Cess of Rs. 35,17,755/- and Secondary and Higher Education
Cess of Rs. 17,68,212/- and intimated to the Department vide their
letter dated 22.12.2010.

(ii)  Regarding eligibility of refund of Education Cess and Secondary
and Higher Education Cess, they relied upon CESTAT, Ahmedabad’s order
No. A/12868-12891/2018 dated 20.12.2018 passed in their own case.

| have carefully gone through the facts of the case, impugned order and

submissions made by the appellant in grounds of appeals and in their letter

dated 8.9.2020. The issues to be decided in the present appeals arewhether,

7

(i) the Appellant is eligible for refund of Central Excise duty at full
rate of duty or at the rates prescribed vide Notification No. 16/2008-CE
dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008 ?

(i) The appellant is eligible for refund of Education Cess and
Secondary & Higher Education Cess under the provisions of the
Notification No.39/2001-CE dated 31.07.2001, as amended?

(i)  The Appellant is eligible for refund of Central Excise duty paid on
goods manufactured out of plant and machinery installed after cut-off
date i.e. 31.12.2005?

On perusal of the records, | find that the Appellant was availing the

benefit of area based Exemption Notification No. 39/2001-CE dated 31.7.2001,

as amended. As per scheme of the said Notification, exemption was granted by

way of refund of Central Excise duty paid in cash through PLA as per rates
prescribed vide Notification No. 16/2008-CE dated 27.03.2008 and Notification
No. 33/2008-CE dated 10.06.2008. | find that the Appellant had opted for
availing the facility of re-credit, in terms of para 2C(a) of the said notification.
The appellant had filed re-credit applications for the period from April, 2008 to
August, 2008 and October, 2008 to February, 2010 for re-credit of Central
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goods manufactured by them. The sanctioning authority after determination
restricted the re-credit amount to Rs. 16,22,20,949/- and rejected balance
amount of Rs. 6,75,00,591/- and ordered for its recovery vide the impugned

order on various counts mentioned in the impugned orders.

8. The Appellant has made first contention that they were eligible for
refund of Central Excise duty at full rate of duty as per Notification No.
39/2001-CE dated 31.7.2001 and that amendments made in said notification
subsequently vide Notification No. 16/2008-CE dated 27.03.2008 and
Notification No. 33/2008-CE dated 10.06.2008 restricting the refund of duty to
the extent of duty paid on notified value addition was not legally sustainable in
as much as that this issue was challenged before the Hon'ble Gujarat High
Court in the case of SAL Steel Ltd & others Vs Union of India reported as 2010
(260) E.L.T. 185 (Guj.), who held that subsequent amendment restricting
benefit of area based notification is hit by promissory estoppel. Hence, the
refund restricted vide the impugned order by taking prescribed rate is not

legally sustainable and liable to be set aside.

8.1. | find that Notification No. 39/2001-CE dated 31.7.2001 was amended
vide Notification No. 16/2008-CE dated 27.03.2008 and Notification No.
33/2008-CE dated 10.06.2008, which altered the method of calculation of
refund by taking into consideration the duty payable on value addition
undertaken in the manufacturing process, by fixing percentage of refund
ranging from 15% to 75% depending upon the commodity. Thus, a manufacturer
was eligible for refund of Central Excise duty only at the rates prescribed in the
said notifications. | find that the Hon’ble Gujarat High Court in the case of SAL
Steel Ltd & Others-2010 (260) E.L.T. 185 (Guj.), held the said amending
notifications as hit by promissory estoppel. However, | find that the said
decision of the Hon’ble Gujarat High Court has been reversed by the Hon’ble
Supreme Court of India in the case of Union of India Vs. VVF Ltd & Othersas
reported in 2020 (372) E.L.T. 495 (S5.C.). The Hon'ble Apex Court has held as
under:

“143 As observed hereinabove, the subsequent notifications/industrial

policies do not take away any vested right conferred under the earlier

notifications/industrial policies. Under the subsequent notifications/industrial

policies, the persons who establish the new undertakings shall be continue to

get the refund of the excise duty. However, it is clarified by the subsequent
ations that the refund of the excise duty shall be on the actual excise

on actual value addition made by the manufacturers undertaking
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manufacturing activities. Therefore, it cannot be said that subs&qulent
notifications/industrial policies are hit by the doctrine of promissory estoppel.
The respective High Courts have committed grave error in holding that the
subsequent notifications/industrial policies impugned before the respective
High Courts were hit by the doctrine of promissory estoppel. As observed and
held hereinabove, the subsequent notifications/industrial policies which were
impugned before the respective High Court can be said to be clarificatory in
nature and the same have been issued in the larger public interest and in the
interest of the Revenue, the same can be made applicable retrospectively,
otherwise the object and purpose and the intention of the Government to
provide excise duty exemption only in respect of genuine manufacturing
activities carried out in the concerned areas shall be frustrated. As the
subsequent notifications/industrial policies are “to explain™ the earlier
notifications/industrial policies, it would be without object unless construed
retrospectively. The subsequent notifications impugned before the respective
High Courts as such provide the manner and method of calculating the amount
of refund of excise duty paid on actual manufacturing of goods. The
notifications impugned before the respective High Courts can be said to be
providing mode on determination of the refund of excise duty to achieve the
object and purpose of providing incentive/exemption. As ubser;-'ed
hereinabove, they do not take away any vested right conferred under the earlier
notifications. The subsequent notifications therefore are clarificatory in nature,
since it declares the refund of excise duty paid genuinely and paid on actual
manufacturing of goods and not on the duty paid on the goods manufactured
only on paper and without undertaking any manufacturing activities of such

goods.

15. In view of the above and for the reasons stated above and once it is held
that the subsequent notifications/industrial policies which were impugned
before the respective High Courts are clarificatory in nature and are issued in
public interest and in the interest of the Revenue and they seek to achieve the
original object and purpose of giving incentive/exemption while inviting the
persons to make investment on establishing the new undertakings and they do
not take away any vested rights conferred under the earlier
notifications/industrial policies and therefore cannot be said to be hit by the
doctrine of promissory estoppel, the same is to be applied retrospectively and

they cannot be said to be irrational and/or arbitrary.
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grave error in quashing and setting aside the subsequent notifications/industrial
policies impugned before the respective High Courts on the ground that they
are hit by the doctrine of promissory estoppel and that they are retrospective
and not retroactive. Consequently, all these appeals are ALLOWED. The
impugned Judgments and Orders passed by the respective High Courts, which
are impugned in the present appeals, quashing and setting aside the subsequent
notifications/industrial policies impugned in the respective writ petitions

before the respective High Courts, are hereby quashed and set aside.”

8.2 By respectfully following the above judgement passed by the Hon'ble
Supreme Court in the case of Union of India Vs VVF Ltd& others, | hold that the
Appellant is eligible for refund of duty only at the rates prescribed under
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
dated 10.06.2008 and following the terms prescribed therein. |, therefore,
uphold the impugned order to that extent.

8.3. It is further observed that the Appellant has claimed in their written
submission dated 08.09.2020 that they had claimed re-credit of total amount of
duty paid from PLA in re-credit applications filed before the sanctioning authority
but had taken re-credit of refund only to the extent of duty at notified rate of
value addition given in the said notifications and that they had also informed to
the Department to this effect vide letter dated 22.12.2010. In absence of any
supporting documents, it is not possible for this appellate authority to verify the
sanctity of this claim at this stage. In any case, the Respondent Department has
not contested this issue before me. However, the sanctioning authority may
verify the genuineness of this claim.

9. Now, coming to second issue. | find that the sanctioning authority had
sanctioned refund of Central Excise duty under Notification No. 39/2001-CE
dated 31.7.2001, as amended, but had not sanctionedrefund of Education Cess
and Secondary & Higher Education Cess on the ground that exemption under
the said notification was available only to Central Excise Duty and the said
notification did not cover Education Cess and Secondary & Higher Education
Cess and hence, the appellant was not entitled for re-credit of Education Cess
and S.H.E Cess.On the other hand, the Appellant has pleaded that as per
Section 93(3) of the Finance Act, 2004, all provisions of Central Excise Act,1944
including those relating to refund, exemption will also apply to Education Cess

Cess and that exemption relating to Central Excise duty will
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CESTAT, Ahmedabad's Order No. A/12868-12891/2018 dated 20.12.2018 passed
in their own case.

9.1 | find that issue regarding refund of Education Cess and Secondary and
Higher Education Cess is no longer res integra and stand decided by the
Hon'ble Supreme Court in the case of Unicorn Industries reported at 2019 (370)
ELT 3 (5C), wherein it has been held that,
“40. Notification dated 9-9-2003 issued in the present case makes it clear that
exemption was granted under Section 5A of the Act of 1944, concerning
additional duties under the Act of 1957 and additional duties of excise under
the Act of 1978. It was questioned on the ground that it provided for limited
exemption only under the Acts referred to therein. There is no reference to the
Finance Act, 2001 by which NCCD was imposed, and the Finance Acts of
2004 and 2007 were not in vogue. The notification was questioned on the
ground that it should have included other duties also. The notification could not
have contemplated the inclusion of education cess and secondary and higher
education cess imposed by the Finance Acts of 2004 and 2007 in the nature of
the duty of excise. The duty on NCCD, education cess and secondary and
higher education cess are in the nature of additional excise duty and it would
not mean that exemption notification dated 9-9-2003 covers them particularly
when there is no reference to the notification issued under the Finance Act,
2001. There was no question of granting exemption related to cess was not in
vogue at the relevant time imposed later on vide Section 91 of the Act of 2004
and Section 126 of the Act of 2007. The provisions of Act of 1944 and the
Rules made thereunder shall be applicable to refund, and the exemption is only
a reference to the source of power to exempt the NCCD, education cess,
secondary and higher education cess. A notification has to be issued for
providing exemption under the said source of power. In the absence of a
notification containing an exemption to such additional duties in the nature of
education cess and secondary and higher education cess, they cannot be said to
have been exempted. The High Court was right in relying upon the decision of
three-Judge Bench of this Court in Modi Rubber Limited (supra), which has
been followed by another three-Judge Bench of this Court in Rita Textiles

Private Limited (supra). ”

9.2 | have examined the relied upon Order MNo. A/12868-12891/2018 dated
20.12.2018 passed by the Hon’ble CESTAT, Ahmedabad in Appellant's own
case. | find that the Hon'ble Tribunal in that case has relied upon judgement
,._,the Hon’ble Supreme Court in the case of SRD Nutrients Pvt Ltd-
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Nutrients Pvt Ltd has been held per incuriam by the Hon'ble Supreme Court in

the case of Unicorn Industries supra. The relevant portion of the said

judgement is reproduced as under:
g, 1 VR — The reason employed in SRD Nutrients Private Limited (supra)
that there was nil excise duty, as such, additional duty cannot be charged, is
also equally unacceptable as additional duty can always be determined and
merely exemption granted in respect of a particular excise duty, cannot come in
the way of determination of yet another duty based thereupon. The proposition
urged that simply because one kind of duty is exempted, other kinds of duties
automatically fall, cannot be accepted as there is no difficulty in making the
computation of additional duties. which are payable under NCCD, education
cess, secondary and higher education cess. Moreover, statutory notification
must cover specifically the duty exempted. When a particular kind of duty is
exempted, other types of duty or cess imposed by different legislation for a

different purpose cannot be said to have been exempted.

42. The decision of Larger Bench is binding on the Smaller Bench has been
held by this Court in several decisions such as Mahanagar Railway Vendors’
Union v, Union of India & Ors, (1994) Suppl. 1 SCC 609, State of
Maharashtra & Ors. v. Mana Adim Jamat Mandal, AIR 2006 SC 3446 and
State of Uttar Pradesh & Ors. v. Ajay Kumar Sharma & Ors., (2016) 15 SCC
289. The decision rendered in ignorance of a binding precedent and/or
ignorance of a provision has been held to be per incuriam in Subhash Chandra
& Ors. v. Delhi Subordinate Services Selection Board & Ors., (2009) 15 SCC
458, Dashrath Rupsingh Rathod v. State of Maharashtra, (2014) 9 SCC 129,
and Central Board of Dawoodi Bohra Community & Ors. v. State of
Maharashtra & Ors., (2005) 2 SCC 673 = 2010 (254) E.L.T. 196 (S.C.). It was
held that a smaller bench could not disagree with the view taken by a Larger
Bench.

43, Thus, it is clear that before the Division Bench deciding SRD Nutrients
Private Limited and Bajaj Auto Limited (supra), the previous binding decisions
of three-Judge Bench in Modi Rubber (supra) and Rita Textiles Private Limited
(supra) were not placed for consideration. Thus, the decisions in SRD Nutrients
Private Limited and Bajaj Auto Limited (supra) are clearly per incuriam. The
decisions in Modi Rubber (supra) and Rita Textiles Private Limited (supra) are
binding on us being of Coordinate Bench, and we respectfully follow them. We

did IO any ground to take a different view.
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9.3 In view of the above, | hold that the appellant is not eligible for refund

of Education Cess and Secondary & Higher Education Cess. |, uphold the

impugned order to that extent.

10.  Regarding the third issue, | find that the Appellant had installed new
machinery viz. soap packing line 3 with accessory for packing of their finished
product i.e. Soap of various sizes, after cut-off date i.e. after 31.12.2005
stipulated in the said notification. The sanctioning authority held that
refund/re-credit of Central Excise duty paid on goods manufactured out of
plant and machinery installed after cut-off date is not admissible to the
Appellant. On the other hand, the Appellant has contended that Notification
No. 39/2001-CE dated 31.7.2001, as amended, does not contain any such
provision that goods manufactured with the aid of new plant and machinery
installed after 31.12.2005 will not be eligible for benefit of the notification;
that said notification only puts condition of original investment in plant and
machinery at the time of commencement of commercial production and relied
upon Board's Circular No. 939/29/2010-CX dated 22.12.2010.

10.1 | have gone through the provisions of Notification No. 39/2001-CE dated
31.7.2001 relevant to the present case. | find that the Notification granted
exemption by way of refund of Central Excise duty paid in cash through PLA.
The said notification prescribed cut-off date of 31.12.2005 for commencement
of commercial production in order to be eligible for exemption under said
notification. | further find that quantum of benefit under said notification
depended upon investment in plant and machinery i.e. unit having investment
upto Rs. 20 crore was eligible for refund upto twice the investment and unit
having investment above Rs. 20 crore was eligible for exemption without any
limit. There is no bar in the said notification for installation of plant and
machinery after cut-off date. | find that Appellant has set up the unit with
original value of investment of Rs. 37,34,57,941/- in plant and machinery as
per Para 1 of the impugned order. So, the Appellant was eligible for exemption
without any limit and there is no undue advantage to the Appellant by
installing said machinery after cut-off date. | find that the Appellant had
produced Chartered Engineer’s Certificate dated 19.3.2010 to the Department,
wherein it has been certified that no production capacity has been increased
due to installation of the machines in dispute. Further, the sanctioning
authority has not brought on records any evidence to the effect that

installation of soap packing line 3 with accessory for packing of their finished
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10.2 | further rely on the Order passed by the Hon'ble CESTAT, Ahmedabad in
the case of Rudraksh Detergent & Chemicals Pvt. Ltd reported at2010 (260)
E.L.T. 469 (Tri. - Ahmd), wherein it has been held that, -

“5.1 We have considered the submissions and perused the records. The
respondents are eligible for the benefit of Notification No. 39/2001-C.E., dated
31-7-2001, is not in dispute. The appellant have only challenged the Ld.
Commissioner Appeals’ order, sefting aside the lower adjudicating authority’s
order to the extent of denial of 50% refund on the production of detergent bars
in case of order No, 91/2008, dated 12-6-2008. The contention of the appellant
is that the respondent have installed one silo, one vibrator sieve, one weigh
dropper, vapor separator, cyclone and sigma mixture for manufacture of
detergent bars after 31-12-2005 and installation of one sigma mixture of
production capacity of 3900 after 31-12-2005 is in addition to a sigma mixture
of equal capacity already installed in the factory prior to 31-12-20035, has lead
to enhancement in production capacity. This issue has been dealt with by the
Id. Commissioner (Appeals) at length in para 11.1 to 11.5 and gave cogent
findings that the installation of the aforesaid equipment has not led to any
enhancement of the production capacity. The aforesaid equipments were only
to improve efficiency, to ease the problem of storage and handling of raw
materials. The learned Commissioner (Appeals) in para 11.3 of order-in-appeal
found that :

“On perusal of the declaration filed in Annexure-1 giving information
relating to installation of machinery on or before 31-12-2005 and after 1-
12-2006, | find that One Silo Mixer of 23 M3 capacity and one
VibroSeive of 3.7 M3/H were installed to take care for any change in
formulation. One weigh hoper of 1.35 M3 was added after removing the
convevor which fed the two mixtures since it created the quality problem
and now each feed each mixer. Further, one cyclone was replaced since
the earlier one was not working efficiently. Lastly, one Sigma Mixer of
3900 Liters was added to enable easy change in formulation.

Further, Shri Mahendrakumar H. Trivedi, Chartered Engineer vide his
Certificate dated 24-4-2008 while taking into account the installation of
above 4 items has stated that “Installed Capacity of Detergent Bards is
determined by the capacity of the Plodder, Stumpers and Wrapping
Machines. Since there are no addition to these three equipments, the final
installed/production capacity remains at the original installed capacity
af 753000 MTs per annum as on 31-12-2005."

I find that Lower Authority vide his impugned orders have not adduced any
findings to counter the appellants above arguments and the Chartered Engineer
certificate.

Further, I find that the basic use of installed machineries is to handle the
problem of storage of raw materials, increase efficiency of the installed
machinery and to facilitate easy change in formulation. I also find that it is a
fact that there is no addition to the already installed capacity i.e. 75.000 Metric
Tones and the said fact has not been refuted by the lower Authority in his
order.”

The department didn't challenge the findings of the lower adjudicating
authority. Revenue could not produce any document or any evidence which
shows enhancement of production capacity, The Revenue has also placed
. ag-DR, clarification on Point No. 1 issued by letter F. No. 110/21/2006
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Board’s clarification is not relevant to the instant case. The learned
Commissioner (Appeals) has relied upon the Point No. 2 of the aforesaid
Board’s clarification wherein it has been clarified that as long as there is no
increase in the capacity of production and alteration or addition are made to
enhance the quality of the products or for efficiency gains the benefit of
notification shall not be denied. Therefore, we do not find any infirmity with
the learned Commissioner {Appf:als} order. The appeal is devoid of merits.
Therefore, the impugned order is upheld and the appeal of the Revenue is
dismissed to the above extent.”

10.3 The above Order has been upheld by the Hon’ble Supreme Court as
reported in 2019 (368) ELT A341 (5C).

10.4 | find that the sanctioning authority had relied upon Order-in-Appeal
passed by the then Commissioner{Appeals), Central Excise, Rajkot in the case
of Rudraksh Detergent & Chemicals Pvt Ltd at para 9 of the impugned, order.
However, | find that the said Order-in-Appeal was in favour of the assessee in
respect of the issue involved herein and the said Order has also been upheld by
the Hon'ble CESTAT, Ahmedabad as well as by the Hon'ble Supreme Court as
reproduced in para supra. |, therefore, hold that the Appellant is eligible for
re-credit of Central Excise duty paid on the goods manufactured using soap
packing line 3 installed after cut-off date.

11.  In view of above discussion and findings, | hold that the Appellant is
eligible for refund/re-credit of Central Excise duty not at full rate, but at rates
prescribed under Notification MNo. 16/2008-CE dated 27.03.2008 and
Notification No. 33/2008-CE dated 10.06.2008, wherever applicable. The
Appellant is not eligible for refund/re-credit of Education Cess and Secondary
and Higher Education Cess. The Appellant is eligible for refund/re-credit of
Central Excise duty on the goods manufactured out of plant and machinery
installed after cut-off date i.e.31.12.2005. However, | make it clear that such
refund/re-credit of Central Excise duty shall be governed by the terms and
condition of Notification No., 39/2001-CE dated 31.7.2001, as amended vide
Notification No. 16/2008-CE dated 27.03.2008 and Notification No. 33/2008-CE
dated 10.06.2008 and as per rates prescribed therein.

12.  In view of above, | partially allow the appeals filed by the appellant and
set aside the impugned order to the extent of not allowing re-credit of Central
Excise duty paid on the goods manufactured out of soap packing line 3 with
accessory. | uphold the impugned order to the extent of (i) sanctioning re-
credit_at rates prescribed vide Notification No. 16/2008-CE dated 27.03. 2008

ion No. 33/2008-CE dated 10.06.2008 and (ii) not allowing re-
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credit of Education Cess and Secondary & Higher Education Cess and reject the
appeals to that extent.

13. srfrerargEA f T s A T A T2 T TS T ehald el T Ta T |
13.  The appeals filed by the Appellant are disposed off as above.

Y Yo
(Akhilesh Kurpar)
Commissioner(Appeals)

—

Attested

5

(V.T.SHAH)
Superintendent(Appeals)

By R.P.A.D.
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