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Appeal No: ViI/46/G0M/ 2019

:: ORDER-IN-APPEAL ::

M/s Abrar Forwarders, Gandhidham (Kutch) (hereinafter referred to as
“Appellant”) filed Appeal No. V2/46/GDM/2019 against Order-in-Original No.
26/JC/2018-19 dated 26.2.2019 (hereinafter referred to as ‘impugned order’)
passed by the Joint Commissioner, Central GST, Gandhidham (hereinafter

referred to as “adjudicating authority”).

y The brief facts of the case are that the Appellant was engaged in
providing Port Service, Cargo Handling Service, Cleaning Service, Supply of
Tangible Goods Service etc. and was registered with Service Tax having
Registration No. AHHPSO371EST001. Investigation carried out against the
Appellant revealed that they had charged and collected service tax from their
clients but had short paid / not paid service tax in Government Account during
the period from October, 2012 to June, 2017 and had also failed to file ST-3
Returns for the said period. Since, the Appellant had not provided any
documents, gross receipts of the Appellant was arrived from the income
recorded in Income Tax returns and Form 26AS obtained from the Income Tax
Department.

2.1 Investigation culminated into issuance of 5how Cause Notice No. IV/6-
40/CEP/2016-17 dated 22.3.2018 calling the Appellant to show cause as to why
Service Tax amount of Rs. 54,87,877/- should not be demanded and recovered
from them under proviso to Section 73(1) of the Finance Act, 1994 (hereinafter
referred to as ‘Act’) along with interest under Section 75 and also proposing
imposition of penalty under Sections 77 and 78 of the Act. The notice also
proposed recovery of late fee under Section 70 read with Rule 7C of the Service
Tax Rules, 1994 for failure to file 5T-3 Returns.

2.2  The above Show Cause Notice was adjudicated vide the impugned order,
which confirmed demand of Service Tax of Rs. 54,87,877/- under proviso to
Section 73(1) and ordered for its recovery along with interest under Section 75
of the Act and also imposed penalty of Rs. 54,87,877/- under Section 78 of the
Act, penalty of Rs. 10,000/- under Section 77 of the Act and penalty of Rs.
2,00,000/- under Section 70 ibid.

3. Aggrieved, the Appellant has preferred the present appeal on various

grounds, inter alia, as under:-
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Appeal No: V27467 GDM 2N

service tax on consideration received for supply of tangible of goods service &
Port Service. The appellant had already admitted the liability during the coui e
of enquiry after explaining to the officers that there was no proper working hand
in his firm and hence, there was some error in discharging the entire service tax
liability and the entire service tax liability along with interest was paid even

before issuance of the notice.

(ii) ~ That they submitted before the Adjudicating Authority that there was no
mens rea to evade service tax; that the Service tax demanded in the Show Cause
Notice was already paid along with the amount of payable interest, before the
issuance of the Show Cause Notice and hence, there was no requirement to issue

the notice proposing penalty.

(iii) That the Adjudicating Authority has erred in failing to take into
consideration that they had deposited the entire amount of Service tax

Therefore, impugned order is liable to be quashed aside.

(iv) That the Adjudicating Authority has failed to appreciate that this is a fit
case for extending amnesty from penalty by applying the provisions of Section 80
of the Finance Act, 1994 inasmuch as by not disputing the facts stated by the
appellant in the statement recorded by the officers during the course of enquiry
that non-payment of Service tax was purely on account of the inexperienced
employees, the Adjudicating Authority has admitted the stated position.
Therefore, by taking note of the fact that service tax and interest were
deposited immediately on being pointed out by the Department without waiting
for the Show Cause Notice, either no show cause notice was required to be
issued by following the provisions of section 73(3) read with explanation thereto
or Adjudicating Authority was required to refrain from imposing penalty under
Section 76, 77 and 78 of the Finance Act, 1994 by applying Section 80 of the Act.

4. Personal Hearing in the matter was scheduled on 4.11.2019. The
Appellant vide email dated 31.10.2019 submitted that they had opted for Sabka
Vishwas (Legacy Dispute Resolution) Scheme, 2019. Since no further
communication was received from the Appellant, CGST, Gandhidham was
requested to inform the status of the declarations filed by the Appellant. The
CGST, Gandhidham vide email dated 14.7.2020 informed that application filed
by the Appellant was rejected. Hence, the matter was listed for hearing in
virtual mode on 6.8.2020, 25.8.2020, 10.9.2020, 28.9.2020 and 29.12.2020.
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However, no consent was received for hearing nor any request for adjournment
was received. Since, the appeal can not be kept pending indefinitely, | take up

the appeal for decision on the basis of available records.

5. | have carefully gone through the facts of the case, the impugned order
and grounds raised in Appeal Memorandum. The issue to be decided in the
present appeal is whether the impugned order confirming service tax demand of
Rs. 54,87,877/- and imposing penalty under Sections 70,77 and 78 of the Act, is

correct, legal and proper or not.

6. On going through the records, | find that an offence case was booked
against the Appellant for evasion of service tax. Investigation carried out against
the Appellant revealed that they had provided Port Service, Cargo Handling
Service, Cleaning Service, Supply of Tangible Goods Service etc. on which they
had charged and collected service tax from their clients but evaded payment of
service tax during the period from October, 2012 to June, 2017 and had also
failed to file ST-3 Returns for the said period. The service tax liability was
worked out on the basis of income recorded in Income Tax returns and Form 26-
AS of the Appellant.

7. | find that as recorded in para 4 of the impugned order, Shri Igbal Rahman
Sheikh, Proprietor of the Appellant, in his statement recorded under Section 14
of the Central Excise Act read with Section 83 of the Act, admitted about non
payment of service tax due to financial problems. The Appellant has also
pleaded before me that they had admitted their liability during the course of
enquiry after explaining to the officers that there was no proper working hand in
his firm and hence, they failed to discharge the entire service tax liability.
Since, the Appellant has not disputed about their liability to pay service tax on
the income received by them for providing various services mentioned above, |
uphold the confirmation of service tax demand of Rs. 54,87,877/-. Since demand
is upheld, it is natural that confirmed demand is required to be discharged along

with interest. |, therefore, uphold recovery of interest under Section 75 ibid.

8. Regarding penalty imposed under Section 78 of the Act, | find that non
payment of service tax by the Appellant was unearthed only during investigation
carried out by the Department. They had also not filed any 5T-3 Returns during
the period and hence they had not declared their liability to the department.

Had there been no investigation by the Department, the non payment of service
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tax by the Appellant would have gone unnoticed. So, there was suppression of
facts involved in the present case. Since the Appellant suppressed the facts of’
non-payment of Service Tax, penalty under Section 78 of the Act is mandatory as
has been held by the Hon’ble Supreme Court in the case of Rajasthan Spinning &
Weaving Mills reported as 2009 (238) E.L.T. 3 (5.C.), wherein it is held that when
there are ingredients for invoking extended period of limitation for demand of
duty, imposition of penalty under Section 11AC is mandatory. The ratio of the
said judgment applies to the facts of the present case. |, therefore, uphold
penalty of Rs. 54,87,877/- imposed under Section 78 of the Act.

9. | find that the adjudicating authority has imposed penalty under Section
77 of the Act on the grounds that the Appellant failed to assess correct service
tax liability and has failed to furnish information /documents called upon by the
investigating officers. | concur with the findings of the adjudicating authority

and uphold imposition of penalty of Rs. 10,000/- under Section 77 of the Act.

10. Regarding late fees imposed under Section 70 of the Act, | find that the
Appellant had failed to file 5T-3 returns for the period from October, 2012 to
June, 2017. Hence, the Appellant has been rightly held liable for late fees under
Section 70 of the Act. |, therefore, uphold late fees of Rs. 2,00,000/- under
Section 70 of the Act.

11.  Regarding contention of the Appellant that service tax demanded in the
Show Cause Notice was already paid along with interest before the issuance of
the Show Cause Notice and hence, there was no requirement to issue the notice
proposing penalty, | find that the Appellant has not produced any evidence
about payment of service tax and interest involved in the present case before
me. Further, nothing is recorded in the impugned order about payment of

service tax and interest, as claimed by the Appellant. |, therefore, reject this

plea of the Appellant.

12.  In view of the above, | uphold the impugned order and reject the appeal.

E &@mmaﬁﬁnﬁmmﬁmmw&ﬁmm%

13.  The appeal filed by the Appellant is disposed off as above.

Vikkhilesh kdrﬁi o
/ 'Q(; Commissioner (Appeals)
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