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ORDER-IN.APPEAL

The present appeal has been filed by M/s. Shree Ram Vessel Scrap pvl.
Ltd., Jra Ploor, ,.Shree 

Ram House,,, Khergada Street, Khargate, Bhavnag ar-364
oo1 (hereinafter referred to as "the apperlant,,) against order-in-originar Irro.
04 /AC/HKM/B'R-2/2'2,-2 1 dated gr.o3.2o2r passed bv the Assistant
commissioner, Centrar GST Division, Bhavnagar-2 (hereinafter referred to a_s

"the adjudicating authori!/,).

2' Briefly stated, the facts of the case are that the appellant are engaged in
the ship breaking activities and manufacturing of goods and materials obtainecl
by breaking up of ships, boats and other floating structures etc. (hereinafter

referred to as the "goods") falling under chapter 72 to BL of the First schedule

to the central Excise Tariff Act, 1985 and holding central Excise Registration

No. AADC59504RXM00l.

3. The appellant had vide letter dated 02.06.2016 intimated to the Range

Superintendent that during the Financial Year 2076-17 (i.e. April 2016 to l4arch

2O17), they will pay CVD in respect of vessel imported for breaking purpose ancl

simultaneously they will a-lso avail Cenvat Credit in respect of the said CVD. They

further intimated that they will reverse the Excise duty on non-excisdble good.s

cleared as mandated under Rules 6 (3)(i) of Cenvat Credit Rules, 20O4.

3.1. Subsequently, the appellant vide letter dated 1 l.O4.2Ol7 intimated that

during the Financial Year 2Ol7-IB (i.e. Aprii 2Ol7 to March 2018 ), they will not

pay CVD in respect of the vessels imported by them for breaking purpose and

will pay the excise duty of excisable goods cleared by them, through PLA. They

further intimated that accordingly they were not 1iab1e to make reversa-l of duties

under Rule 6 (3)(i) of Cenvat Credit Ru1es, 2OO4 ol clearance of non-excisable

goods.

of

The Range Superintendent, vide letter dated 11.O5.2077, asked for details

(i) ships imported during the Financial Year. 2016-17

(ii) ship-wise details of goods lying in stock (as on 31.O3.2O17),

'details of Turnover during the Financial Yeat 2016-17, and

wise details of Excisable/ Non-excisable goods 1ike1v to emergc,

)(
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o9 f stock lying as on 31.O3.2O 17.
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3.3. The appellant vide their letters dated Ll 08 2Ot7 and 16 02'2O18

submittedtherequiredinformation.Itwasobservedthattheappellanthad

cleared non-excisable goods valued at Rs. 1,46,19,2781' during the period

O1.O4.2O77 to 1O.O5.2O 17 as detailed in Para 5 of the

l)r-rperintendent vide letter dated 23 'O4 '2O\8 requested

SCN. The Range

the appellant to

pay/ reverse the duty amount payable under Rule 6 (3)(i) of Cenvat Credit Rules'

2OO4 on the clearance of the non-excisable goods cleared by them during the

periocl O1.04.2017 to 20.O5.2017 alongwith interest at appropriate rate'

3.4.Theappellantvidetheirletterdated0T.o5.2olsstatedthattheywerenot

liable to pay the duty amount payable under Ruie 6 (3)(i) of the Cenvat Credit

Rules, 2004 on non-excisable goods cleared by them' It was stated that the first

shrp imported by them in the F.Y. 2Ol7-18 was M' T' STOLT HILL and the date

of permission granted for cutting of ship was given on 10 05 2017' It appeared

to the Range Superintendent that the non-excisable goods cleared by the

appellant pertained to the ship imported prior to April-2Ol7, and they were

availing the benefits of CENVAT credit on CVD paid on ship imported. Hence,

they were liable fcrr reversal of duty @ 6ok of the value of exempted goods, on

such clearances under Rule 6 (3)(i) of Cenvat Credit Rules, 2004. Subsequently,

Show Cause l\otice dated 01.03.2019 was issued to the appellant for demand of

Central Excise duty amounting to Rs. 8,77, 157/- under Section 11A(4) of Central

Excise Act, 7944 read with Rule 14 (1)(ii) of Cenvat Credit Ru1es,2004 along with

interest under Section 11AA of Central trxcise Act, 7944 read with Rule 14 (1[ii)

o[ Cerrvat t]redit Rules, 2OO4. It was also proposed to impose penalty under

Section 11AC of the Act ibid read with Rule 15 (2) of Cenvat Credit Rules, 2OO4.

+. The said Show Cause Notice was adjudicated vide the impugned order by

the adjudicating authority, wherein, he confirmed the demand under Section

L lA (4) of the Act, read with Rule 14 of Cenvat Credit Rules, 2004 along with

interest under Section 11AA of the Act read with Rule 14 (t)(ii) of Cenvat Credit

Iiules, 2004. He also imposed penalty of Rs. 8,77, 157 l- under Section 11AC of

the Act read with Rule 15 (2) of Cenvat Credit Rules, 2O04.

5. Being aggrieved by the impugned order, the appellant filed this appeal on

the lbllowing grounds:

(i) The Assistant Commissioner has not at all dealt with the pleas made

before him. The Assistant Commissioner has not recorded any finding

on the arguments raised before him and has also cursorily and

hanica1ly dealt with the pleas of the appellant. The findings are

:Y

!
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ijl tely baseiess and self-serving in nature
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(ii) They had not intentionally cleared the impugned goods without

payment of Central Excise duty as governed under Rules as the

impugned goods were nothing but non-excisable goods which are

exempted goods provided under Explanation- 1 to Proviso of Rule 6 (1)

of the Rules. Hence, on clearance of the non-excisable goods no

payment of Central Excise duty is required to be made by the appeilant.

The appellant has only to reverse the amount which is required to pay

equal to 67o of value of exempted goods as provided under Rule 5 (3)(i)

of the Rules and the said amount is not duty. Hence, the findings of

the adjudicating authority are far from the legal provisions. The

authority has completely ignored the provisions of Rule 6 (3)(i) of the

Ruies.

(iii) They had neither taken nor utilized aly CENVAT credit in the month

of Aprll-2O 17 & May-2O17. it can be ascertained from the fespective

ER- 1 that CENVAT credit available in the credit account of the

appellant is Zero during the relevant period. Thus, the appeliant has

not to pay any amount as provided under Rule 6(3)(i) of the Rules as

amended w.e.f. 01.06 2016 as such amount payable was 67o of value

of exempted goods and shaii be maximum up to cenvat credit available

in the credit account at the end of period to which such paymetr t

relates. Since, no amount is available in the credit account of the

appellant at the end of the month of April-2o17 & May-2O17' the

appellant is not liable for any payment of amount as demanded ancl

ordered under the imPugned order'

(iv) The department has not produced aly evidence regarding removal by

findings of removal bY

to evade dutY are not
fraudulent

fraudulent

means,

means

in absence of which,

with a clear intention

sustainable. In any event, the demand of duty on the basis of data

received from the appellant ald is not corroborative with any evidence'

is unjust, improper and unreasonable' They further submit t1 at if the

appellant had cleared the goods by fraudulent means and evaded the

Centrai Excise duty, then the purchasers to whom the appellant had

sold the non-excisable goods were a-1so committed an offence Horrzever'

there is no such case against any purchaser that they have purchasecl

the non-excisable goods from the appellant by frauduient me'ans which

proves that the appellant had not cleared any exempted goods viz non

excisable goods by frauduient means'

are not liable for payment of aly interest ald penalty They

at no evidence was adduced in the SCN to establish that the

'x
s cts or omissions had been committed by the appellant

./- \
,4\ ly or contumaciously or in flagrant violation of provisions of
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14w or with intention to evade duty They said that no penalty was

imposable when there was no malafide intention to evade payment of

duty.

(vi) The appellant also contended that the demand of amount liable for

reverse under rule 6(3) of the CENVAT Credit Rules' 2O04' is not

central excise dut5r, hence the same amount along with interest and

imposition of pena-lty, can not be recovered under the provisions of the

Central Excises Act, 1944

b'Pers<lnalhearingwasheldinvirtualmod'eon01.l2.2o2\.Itwasattended

b), Slhri Sarju s. N4ehta, chartered Accountant, on behalf of the appellant. He

reiterated the submissions made in grounds of appeal'

7. I have gone through the facts of the case, submissions made in the Appeal

IVlemorandum, record of hearing and material available on record. The issue to

be decided in the case is whether the impugned order passed by the adjudicating

aurhority confirming the demand by way of reversal of 6ok of the value of non-

excisable goods cleared by the appellant as per Rule 6 (3)(i) ofthe Cenvat Credit

Iir-rles, 2OO4 is 1ega1 and proper or otherwise.

B. Before taking up the issue on merits, the issue of limitation in filing appeal

is to be ciecided. It is observed that the impugned orcler was issued on

11 1 03.202 I and received by the appellant on 05.04.2021. The appeal was filed

by the appellant on 14.06.2021 and paid Rs. 65,787/- as 7.5o/o deposit of the

duty as per Section 35 F(i) of the Centrai Excise Act, 7944 ot 25.06.2021. Hence,

it is observed that the appeal is filed beyond 60 days as per Section 35 of the

Act. I also. find that the CBIC vide its Circular No. 157/ 13/2O21-GST dated

20.O7.2021 has clarified that the extension of timeline, granted by the Hon'ble

Supreme Court vide its Order dated 27.O4.2021, is applicable in respect of any

appeal which is required to be filed before the appellate authority under GST

Laurs. Further, the Hon'bie Supreme Court vide its Order dated 23.O9.2O2I in

lVliscellaneous Application No. 66512021, has directed that the period from

15.O3.2O2O to O2.1O.2O21 shail stand excluded in computing the period of

lin'ritation for any appeal. Thus, the timeline for filing of appeal has been

extended up to 02.10.2021 by the Apex Court. Therefore, looking ln to the facts

and circumstances of the case, I hereby condone the delay in filing the present

appeal.

9.

Ship

It is observed from the case records that the appellant is engaged in the

activities and while breaking up of ships, they had obtained

registered premises. They had vide
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their letter dated O2.06.2O16 given an intimation to the jurisdictional Range

Superintendent that they will pay the Counter Veiling Duty (CVD) (Additional

Customs Duty) in respect of ships imported for breaking during the period 2O 16-

17 and that they will avail CVD paid on such import as CtrNVAT credit facility

as provided under the CENVAT Credit Rules, 2004. They further intimated that

they will pay 6%o of the amount of non-excisable goods obtained from such

imported ships, as per Rule 6 (3)(i) of Cenvat Credit Rules, 20O4. Subsequently,

they had informed Range Superintendent vide letter dated 1L.O4.2017 that they

wili not pay the CVD on the ship imported during 2O17- 18 hence they were not

iiable for payment of an amount of 60/o on the value of non-excisable goods

obtained during the breaking of ship as provided under Rule 5 (3)(il bf Cenvat

Credit Rules, 2OO4. ln response to this intimation, t1le Range Superintendent

had obtained information in respect of ships imported during 2076-17 , the stock

in respect of excisable and non-excisable goods obtained from breaking of ships,

available as on 01.04.2017 and other related information from the appeliant,

which culminated in issuance of the impugned SCN demanding Rs. a,77,157 /-
towards an amount of 67o of the value of non-excisable goods cleared during the

period 01.04.2017 to 2O.O5.2O17. These are undisputed facts.

iO. it has been contended by the appellant that they l-rave only to re.rersc the

amount which is required to pay equal to 6ok of value of exempted goods as

provided under Rule 6 (3)(i) of the Rules and the said amount is not duty. As

regards the contention of the appellant it is observed that as per Explanation ill

to Rule 6(3) of the said rule, I find that the amount dues on account of application

of Rule 6(3) of the CENVAT Credit Rules, 2OO4 can be recovered under Rule l4

of the said rules as provided under Rule 6(3) of the said rules. The te:<t of said

explanation is as under:

Explanation III. -

If the manufacturer of goods or the prouider of output seruice fails to pag the qmount

payable under sub-rule (3), (3A| and (3B/, it shalt be recouered, in the ma nner as
prouided in rule 74, for recouery of CENVAT credit wronglg talcen.

From the above lega1 provisions, it is apparent that the amount in question

demanded from the appellant is nothing but CENVAT credit stated to be availed

by them wrongly arrd that the provisions of Cenvat Credit Rules and Central

Excise Act are applicable in the present case. Hence, the contention of the

appellant is not acceptable and is rejected being devoid of any merit.

11.

nor

As regards alother contention of the appellant that they had neither tak€r-r

any CENVAT credit in the month of April-2O 17 & May-2O17 and that

s under Rule 6(3)(i) of the Rules as amended w.e .f. 01.05.2O16,

1e was 67o of value of exempted goods and shall be ma;<imurtch
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up to Cenvat credit available in the credit account at the end of period to which

such payment relates. As no amount is available in the credit account of the

appeltant at the end of the month of Aprll-2O77 & lt/1ay-2O!7 , they are not liable

lbr any payment of arnount as demanded and ordered under the impugned order-

I llnd that the appellant has wrongly interpreted the provisions of Rule 6(3\(11 ibid

as the said rule provide that the assesse has to pay an amount equal to 670 of

vahLe of exempted goods subject to maximum total of opening balance of credit

accolurt available at the beginning of period relating to payment made and the

cr-edit of inputs and input services taken during that period. The legal provisions

effective from 01.04.2016 vide Notification No.23 /2016- Central trxcise (N.T.)

DaLed Ol/04/2O16, is mentioned as below:

(i) pay an amount equal to six par cent of value of the exempted goods and seven per cent of value

of the exempted services subject to a maximum of the sum total of opening balance of the credit of

input and input services available at the beginning of the period to which the payment relates and

the credit of input and input services taken during that period;

[rrom the legal provisions discussed above, it is apparent that for quantificatiorr

of reversal, the opening balance of credit availabie at the beginning of period to

rvhich payment relates and credit taken during the period is to be added so as

to arrive at maximum amount of reversal. It is observed that the appellant had

intirnated to make reversal during the FY 2016-17 for clearances made by them.

It is also apparent from the SCN that first ship imported during F.Y. 2Ol7-lB

s'as VI. T. Stolt Hilt and the permission for its cutting was given on 10.05.2017.

Ilence, I find that the adjudicating authorit5r was correct to come to a conclusion

that the non-excisable goods cleared between 01.O4.2017 to 10.O5.2017

pertained to ships imported earlier. This has not been disputed by the appellant.

frui:ther, for such imports macle by the appellant during F. Y. 2016-17, tine

appellant had already availed CtrNVAT on CVD paid by them. Hence, they were

liable to reverse CENVAT credit in respect of clearances of non-excisable goods

rnade by them. As no such import was made by them till the period of demand

ilr F.Y. 2017-18, taking recourse to the ER-1 returns for April, 2Ol7 and \/lay,

20i7 to claim that they were not liable for payment of any amount as there was

rro availment of CENVAT credit of inputs/input services during April-17 to May-

2017, is considered to be wrong interpretation of legal provisions. They were

anyway not liable for availment of CENVAT during 2017- 18 as per their own

declaration to the Range Superintendent. Their contentions are, therefore, not

arcceptable and is rejected-

1) Further, as regards the contention of the appellant that they had not

clearc'd any exempted goods vrz. non excisable goods by fraudulent means as

orroborative evidences produced by the department, I find thatt

..!.
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the information in respect of exempted cleara,ce made by the appellant were

given to Range Superintendent when it was called for. Further, in trR_ 1, they had

not declared any clearalce of exempted goods, hence this action of ,appellant
amounts to mis-declaration/ suppression of information and attracts the

demand of duty under section 11A(a) of the central Excises Act, 1944. Thc

relevant portion of the Section 1i(4) is as under:

(4) where any duty of excise has not been levied or paid or has been shortlevied or short-paid or
enoneously refunded, by the reason of .
(a) fraud; or

(b) collusion; or

(c) any wilful mis-statement: or
(d) suppression of facts: or

(e) contravention of any of the provisions of this Act or of the rules made thereLtnder with intent to
evade payment of duty
by any person chargeable with the duty, the Central Excise Officer shatl, within five years from the
relevant date, serve notice on such person requting him to show cause why he shoutd not pay the
amount specified in the notice along with interest payable thereon under section 11AA and a
penalty equivalent to the duty specified in the notice.

On perusal of the records in light of the lega1 provisions above, it is apparent

that the appellant had suppressed the information pertaining to the clearance of

non-excisable goods in the relevant returns. Hence, the extended period of

limitation has been rightly invoked and confirmed in Para-27 81 28 of the

impugned order by the adjudicating authority.

13. When the demald is confirmed, it is nahrral that it is required to be paid

a-long with interest under Section 1 1AA the Central Excise Act, 19d,4. The

findings of the adjudicating authority at Para-29 of the impugned order is self-

speaking.

14. As regards the penalty imposed under Section 1lAC of the Act, I find that

the adjudicating authority has correctly relied upon the citation in the case of

Goodyear India Ltd vs. CCE New Delhi l2OO2 ll4glFLT 518 (Tri. Del)1. Besides

that, in the following judgements, it has been held that penalty under Section

1 1AC is imposable:

(1) Analogics Tech lndia Ltd. Vs. Commr. Of Cus. C .Ex. & ST Hyderabad-Ill

(2017 (3s7]r trw 966 (Tri. Hyd.)

(2) Rastriya Chernicals & FertiLizers Ltd. Vs. C.C.E. & S. T., LTU, MUMBAI

(2014 (313) E.L.T.2O9 (Tri. - Mumbai)

I find that the appellant had contravened the provisions oI Cenvat Crqdit Rules,

20 t1-r Section 11 A(4) of the Central Excise Act, 1944 and, therefore,

ection 1 1AC of the Act read with Rule 15 (2) of Cenvt Creditr

A
es I posable in the case.
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15. In view of the discussions made above, I do not find any merit in the appeal

liled by the appellant and the same is rejected. Accordingly, I uphold the

impugned order.

16.

16.

3iqsf,df Erqt {d 01 rr{ 3rfr-f, or frqdRr tqiffi dth t fusT qT.tr -tl

The appeal liled by the Appellant is disposed off as

(grk(/Att6sted;

VC

JI\/L-

t-1

3ngffi(qfi€)
,t

)7 /,:, t 'J/2.? 2
Date: '' /ta42gn
t-" No. V2/I9/BVR/2O2L
By RPAD

qn.$.
N. C. GaJarlya

?rdsrfi

It,

IVl / s Shree Ram Vessel Scrap
Private Limited.
Plot No. 78, Ship Breaking Yard,
Post lV{anar, Taluka Talaja,
Dist. Bhavnagar,
Guj arat 364081 .

I ) Es rtrgffi , {q \rs +Er 6{ \l.i ardq silrd T@, Tq-{rd &e, .ireq-drdT( 01 qrl-fl{ f E r

l) nuFT 3r-rgffi, q-q \rd to ur \rd &;ilq scII{ Ew, Htd;rrR eflg-ffrdq, qTdEl-R 5J
s{Eqrls.o.FffifuI

3( \Tdq6 qTg-ff, {q cd +dT 6r qd adq BsK {@, srsd -t , 1{IrFFR:, ol .in-q.{qs
iEffifur

a/*1 uCurlol

?l\
-f.

.d,

4

frlrcA-sf,Squrcfufrft?st
qie+wzs, ftqdmqqg,
fteqc'R, ElgsTddrqr,

B-ot rnqrll, Tq{kT lb4o)r l.
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