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Appeal No: Y2725/BVRZ021

:: ORDER-IN-APPEAL ::

M/s. Smile Flease Digital Lab Private limited, 7, Aakashdeep Complex, Opp
Taluka Panchayat Office, Kalanala, Bhavnagar (hereinafler referred to as 'Appellant’)
has filed the present Appeal No. 25/BVR/2021 against Order-in-Original No. BHV-
EXCUS-000-JC-MT-002-2020-21 dated 23.02.2021 (hereinafter referred to as
‘impugned order’) passed by the Joint Commissioner, Central Excise & Central GST
Bhavnagar (hereinafter referred fo as 'adjudicating authority’).

2. The facts of the case, in brief, are that the intelligence received by tne
jurisdictional departmental officers revealed that Appellant were engaged in providing
taxable services under the category of Photography & Video Tape Production Services
falling under erstwhile Section 65 (105) (zb) & 65 (105) (zi) respectively of the Finance
Act, 1994 (hereinafier referred fc as the 'Act, 1994'). However, they had not paid the
appropriate service tax on such services. It was observed that the major portion of these
services were provided during the Legislative Assembly elections in 2007 and
Parliamentary Elections in 2009 at various places. Therefore, an inquiry was initiated by
the depariment which cuiminated in issuance of the Show Cause Notice F. No. V/15-
03/Dem-ST/HQ/2011-12 dated 15.04.2011 to the appeilant, wherein it was proposed as

under:

(i) To demand and recover Service Tax amounting to Rs. 32,46,134/- under
Section 73(1) of the Act, 1994;

(i)  Adjust and appropriate Service Tax payment of Rs.25,63 563/- made by the
appeliant against the demand at (i) above.

(i)  To recover interest from them under Section 75 of the Act 1994,

(ivi To impose penally upon them under Section 75 of the Act 1894 for late
payment of servica tax.

(v)  To adjust the payment of interest/penalty amounting to Rs.1,10,488/- made
by the appellant against the demand.

(viy  To impose penalty for non-payment of Service Tax on them under Section 76
of the Act, 1994,

(vii) To impose penally under the provisions of clause (c) to sub-Section (1) of
Section 77 of the Act on them for failure to produce documents i.e. invoice
raised by the appellant company for the Financial Years 2005-06 to 2002-10
called for by Ceniral Excise Officer in an inquiry as envisaged under Saction
83 of the Aci, 1994 with Section 14 of the Central Excise Act, 1944.

(viii) __penally upon them under the provisions of sub Section 2 of

eg{'@q 7Tof the Act 1994 for late submission of service tax return
b
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2.1,  The aforeszaid show cause notice was adjudicated vide the Order-in-Original Mo
44/8VRIt. Commr./2011 dated 27.12.2011 passed by the Joint Commissioner, Ceniral
Excise, Bhavnagar whersin the demands were confirmed and penalties were imposed
upon the appeliant.

2.2, The matter was carried forward by the appellant by filing appeal before the then
Commissioner (Appeals), who vide his Order-in-Appeal No
T172012(BVR)/SKS/Commr.(A)Ahd dated 30.11.2012 allowed the appeal by way of
remand and directed for re-determination of the demand by the lower adjudicating

authonty. The directions of the Commissioner (Appeals) are as under:

8. The appellant have mainly contested that it is settled position that
photography/videography service provided to election commission in connection
with legislative assembly election and parliamentary election is not liable to
service tax. They had placed reliance on the Hon’ble Tribunals® decisions.

8.2 ° 1 lind the contention of the appellant merits acceptance. The Hon'ble
Tribunal in case of Ankil Consultancy Ltd., Vs, CCE reported a1 2007 (6) STR
10T (Tri. Del.), had held that any activity performed by a State organ to discharge
the sovereign activity of the State cannot be brought under the tax limit. I also
find that Hon’ble Tribunal in case of CCE, Hyderabad Vs. CMC Limited reported
at 2007 (7) STR 702 (Tri-Bang) held that “issue of Electors Photo [dentity Cards
cannot be considered as “Photo Identify” falling within the definition of
"Photography Studic or Agency’ as per section 65 (78) ad 65 (79) of the Act.”
Applying the ratio of the cited judgements, I hold that appellanis are not liable to
piay service tax on the activity of photography/videography service provided to
election commission in conmection with legislative assembly election and
parliamentary election.

9, The appellani have also contested that service tax cannot be levied and
collected on items like albums, photo rolls ete. that were sold by the appellant as
the sare is pure sale. [ find the contention of the appellant merits acceptance. The
appellant have contesied that they were entitled for the exemptions in terms of
Notification No. 12/2003-ST dated 20.06.2003 and for exemption in terms of
Notification No. 6/2005-8T dated 01.03.2005 as amended by Notification No.
04/2007-8T dated 01.03.2007 and 08/2008-5T dated 01.03.2008 setting out the
value limiis for exemption from payment of service tax from time to time. [ find
the contention of the appellant merits acceptance. The value of the taxable
services may be arrived at excluding the value of the pure sale and extending the
benefit of notification No. 6/2005-871 dated 01.03.2005 as amended.

1, In view of the above, the demand of service tax and interest as arrived at
in the impugned order is required to be re-determined in accordance with the law
as laid down in terms of the judicial pronouncement and notifications cited in para
8 & 9 supra, Ordered accordingly, Penalties under Section 76, 77, 78 of the Act,
are also required to be determined properly by way of re-quantifying the same.
The correct amount of demand and penalties may be arrived at and may be
communicated to the appellant within three weeks from the date of receipt of the

order.
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1. Accordingly. I set aside the impugned order and allow the appeal by way
of re-determination of the demand by the lower authority.”

In view of the aforesaid Order-in-Appeal, the Adjudicating Authority has passed

the impugned order, inter-alia, confirming the demand as under:

3.

(i) the demand of service tax amounting to Rs. 2,00,590/- was confirmed and
appropriated it out of total service tax payment of Rs.25,63,563/- made by the
appellant.

(i) the interest amount of Rs.91,022/- was confirred and appropriated it out
of total interest payment of Rs.1,10,488/- made by the appellant,

(i)  imposed reduced penalty @ 25% amounting tc Rs. 50,148/- under Section
78 of the Act, 1994

(iv)  Imposed penalty of Rs. 2000/~ for late submission of each service tax
return under the provisions of sub-Section (2) of Section 77 of the Act, 1994.

Being aggrieved by the impugned order, the appellant has filed the present

appeal, inter-alia, contending as under:

(i)

(ii)

(iif)

(iv)

(v)

That in the present case disputed service of photography and video tape
productions provided to the Government in or in connection of Election duty
was considered as non-taxable; therefore, the impugned order passed by lhe
Adjudicating Authority confirming the service tax of Rs.2,00,590/- is not
proper, correct and legal and, accordingly, the imposition of penally is also
not praper correct and legal,

That the total amount of Rs.14 47 009/- was not taxable value and, therefore,
they were required to be exiended the benefit 5SI exemption as providad
under Notification No. 086/2005-ST dated 01.03.2005,

That no service tax was levied for the services which were provided in or in
relation to election duty;

That it is settled law that no service tax is levied on providing such services
which is to be used in or in relation to the territory of state of Gujarat as well
as other Territory of Central Governmeant.

In view of the above, the impugned order deserves to be set aside out rightly

_with-cpnsequential relief,

emml?a‘qaﬁpq in the matter was held on 11.01.2021 in virtual mode through
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video conferencing. Shri M. K. Maru, Authorised Representative of the appellant,
attendad the personal hearing. He reiterated submission made in appeal memorandum.
He further stated that he would make additional written submissions based on which

case may be decided

4.1,  The appellant vide thair mail dated 21.01.2022 has submitted additional writtan

submission wherein he has reiterated the grounds raised in their appaal memorandurm

5. | have carefully gone through the facts of the case, the impugned order, grounds
of appaal and written as well as oral submissions made by the appellant at the time of
personal hearing and also additional written submission. The issue to be decided in the
present appeal is wheather the impugned order passed by the adjudicating authority in

the facts and circumstances of the case is correct, proper and legal or otherwise.

6. It is ghserved that the impugned order has been passed in compliance of the
directions contained in Crder — in — Appeal No. 117/2012(BVR)/SKS/Commr.(A)/Ahd
dated 30.11.2012 of the Commissioner (Appeals), Central Excise and Service Tax,
Rajkot Further, the adjudicating authority has dropped major portion of demand against
the appellant along with consequential relief. The appellant is in appeal mainly on two
grounds, first of which is that no service tax is payable on services provided for election
duty and, therzfore, the Adjudicating Authority has erred in demanding the service tax
amount of Rs 2,00,580/-. In this regard, | find that the Adjudicating Authority has in the
impugned order held thal no service tax was leviable on sale of any goods, services
given lto the Election Commission, Machinery Rent and the amount which was not
realized by the appellant till 31.03.2010. Accordingly, the demand of service iax
amounting to Re.28,38,029/- out of total demand of Rs 32,46,134/- has been dropped in
light of the directions containad in the Order-in-Appeal. The relevant para of the

impugned order is reproduced as under for ease of reference:

“20  In view ol the aforesaid discussion. I find that out of total demand of
Rs.32.46,134/-, the demand of Service Tax of Rs.29.38,029/- is related to the
income received by the said Noticee from the sale/services provided to (he
Fleetion Commission/machinery rent/amount not realized till 31.03.2010. The
details of the same is as under:

TABLE-B
'SI. [ Description | Service Tax
No. | Amount
L Amount received by the Noticee from sale Rs.2.42.489/-
‘ ol various types of photography items _
l 2 Amount received by the Noticee from the Rs.25,18,050/-
services provided 1o the Election ]
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‘_ | Commission B L -
3 Amount received by the Noticee from Rs.18,105/-
| Machinery Rent B
4. | Amount Not Realised till 31.03.2010 Rs.1,87,357/-
| | Total Amount - . Rs.29,38,029/-
21, Inview of the aforesaid discussion, | find that no service tax was leviable on sale

of any goods, service given to the Election Commission, Machinery Rent or the amount
which was not realized by the Noticee till 31.03.2010. Thus, 1 hold that the-demand of
Service Tax amounting to Rs.29,38,029/- is required to be dropped in light of foregoing
discussion.”
6.1 Hence, it is apparent that the Adjudicating Authority has already excluded the
income earned through services provided to Election Commission, and hence the
contentions made by the appellant is without any merits and is rejected. It is also
observed from the impugned order that the adjudicating authority has, after considering
all the exempted income, held that the appellant has earned income of Rs.23,84,387/-
from photography and videography services, which were chargeable to service tax. The
relevant paragraph of the impugned order is reproduced as under:

“22.  Further, 1 find that Noticee had collected the following amount from the
service ol Photography/Videography falling under Section 65(105)(zb) & 65
{103)(zi) of the Act during the period mentioned against the same:

Sl No. [ Financial Year " Amount Rate of Service |
received  from | Including  cess
Photography & | applicable
Videography

— = — ._....Eewices

1 |01.10.05t031.03.06 | Rs.542,922/- | 10.20%

2 | 2008-07 Rs.9,567,244/- | 12.24%

3 |2007-08 Rs.2,26,904/- | 12.36%

4 2008-09 Rs.5,74,7271- 12.36%

5 | 2008-10 Rs.82,590/- 10.30%

| Total Rs. Rs.23,84,387/-

7 The second contention of the appellant is that the taxable value on which
demand of service tax has been confirmed, was covered within the ambit of SSI
exemption as provided by the Finance Act, 1994. In this regard, on perusal of the
impugned order, | find that the Adjudicating Authority has also extended the benefit of
the eligible SSI exemptions to the appellant wherever they are entitled which is detailed
at Para 24 (TABLE-D) of the impugned order. After considering all the exemplsd
income as well as exemptions, the Adjudicating Authority has confirmed the aemanﬁ of
Rs.2,00,590/- on the amount of Rs.23 84 387/- received from the services of
Photography/Videography.
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written submission, has failed to establish as to how the Adjudicating Authority has
erred in calculation and arriving demand of service tax amounting to Rs.2,00,590/-
Further, the appellant has not adduced any evidence whether the amount on which
demand has been confirmed by the Adjudicating Authority is from services provided for
election work or any exempted service.

8. in view of the above, | do not find any merit in the appeal filed by the appellant so
as o Interfere with the impugned order passed by the Adjudicating Authority and
accordingly, | uphold the same. Since, the demand confirmed by the adjudicating

authority is upheld, the levy of interest and penalty imposed is also upheld accordingly.

4. In view of above, | uphold the impugned order and reject the appeal filed by the
appellant.

10, 3iierbd| g1 ol @1 7T ordie @1 FueRT Iwidd a9 [P oar g |
10.  The appeal filed by Appellant is disposed off as ahove
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