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Date of Order: 29.t2.202t

fr<ffit3nrc, urgm (ir+"T), {rq-+. rm crftd /
Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

3r(( Bn{6/ Tig-fi qrt-6/ srrg-6/ r{rlrfi qrgs, ii*q rffis {rF/ +{rfi-V4< qdf-crF{,{rq6t / srr{.R / rrtfiwcr a.r-(
vrrftfur urfr 1< ut{ * q&-{, 7

Arising out oFabove mentioned Ol0 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / CST, Rajkot

/ lamnagar / Candhidham I

3rM&cffi 6I rc Fi s r /Name & Address of theAppellant&Respondent :-

M/s. Ganpahai ,aigopal, 312, Turning Poin! Waghawadi Road6264o, Bhavnagar
M/s. Bharat Seth, Plot No. 619, B-2/Geetha Chowck Jain Derasar Road, Bhaynagar

{q 3{ArT(}qtfl + qfu +* qFt ffifur n4} i:.rr+ rrffi r fifurflr + {tqeT T+q ffi( 6( EaFfrr ir/
f1y Person bggrieved by thls Order-in-Appeal riay file an'appeal to l.he appropriate authoriry in tie fouowmg
way.

qTL$T-BqTIItT tr-tt6',. Frfiq:Wfi'r6,.Er:F yrd 3rflT, s-+fq TFrrq eF+ 3ftnrflm,t944 6r urfr 35B 6 B?FFi
(rqEra afrIFFFT, 19946tur{r86+3r rtd tlBffi64 qrrB *l ifir r+-ti i t/

Appeal_to Customs, E8cise & Service Tax Appellate Tribunal under Section 358 of CEA. I944 / Under Secuon 86
of fhe Finance Act, 1994 an appeal lies lo:. '

flfrr.rgr {Fqrc".ii TqQr( Fft^qB +rr rJ.q, +4" r.'rrc< Ersr \ra t-q-rf{ qffi+ qrqrfuf{sr ft ft{'i{ q-6, +€ di{ 'i 2,
qr." +" gtc, q'g taF , 61 +1 Trit qrttq r/

The special bench of Customs, Excise & Servlce Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New
Delhijn all matters relating to i.lassification and valuati6fi.

:ri-m qHqt t lat i { ( rrq qfff t 3mrdr ils q* rr{ii +qrurs.+{tq ficr< {rq ud' t{r.n' 3{ffiq' ;{rqrfu+?q tftAz)ff
cfuc ffiq frE+r,ie&c a-r, ;r6rrfr r+< rrni r6r<r*ra- :z ". {r* ff urft <rftq 17'

To the West regional bench of Cusloms, Excise & Service Tax Appeuate Tribuna-l (CESTATI ar, 2.d Floor,
Bhaumali Bhawdn, As8rwa Ahmedabad-38ooI6in case of appeals othti tian as mentiontd in par'a llal above

qr86Gff6r+q/
Date of issuel

rT

(A)

c

(i)

(ii)

(iii)

(ts)

The aDDeal to the Aooellate Trlbunal shall be frled in ouadruDUcate in form EA 3 / as Drescnbed under Rule 6 of
Cenuhl Excrse lAririeall Rules. 200t and shall bE acco'mDanied apainst one whrch at least should be
accomDsnied bV' a fee of Rs. I.000/- Rs.5000/ . "Rs.10.000/- where arnount of
dD r vdimsnd / rnrer'esr / oensltv / refund is uDto 5 Lac..'5 Lac ro 50 Lac and above 50 Lac respectivelv in Lhe form
of irossed bank drafl in fav6ur of Asst. Resistrar o[ branch of any nominated publir sectdJ banH of rhe placc
whaie tlie benah oaanv nominatid oubiic sEctor banJ< of the place'where the bench of the Tnbunal is Sltuhted
Application made for giant of stay shall be a( companred by a fee of Rs. 500/-

ffi;=*e* t c''u'#g meH,Hf Hf Hl,*B+ # $'ffi HH#'e+uH'#im ?$F
;,ild"'+h ffiiqk r4f ! +.r f Fq'q.6 cH* qiq, fOisq'fl qtu,qrn ff qit.3fr' fur T qr.1t'rrr "''' s^'nq Ifqi
Ec5 t Fqs +r"50 {rq Fq[ { rllrrT 50 {rG 6cq * ]Tttr' I ql 6'!'rr: l,[00/- 5Tq,5,0Q0,/- FcrI qr4l ]Q,ooo/. rq1 flhrffi'# iH ft-;ti',i-+s *r'hurtft ,r"+ +r 'ffi{ fi,fu..r$+q sri"ffi,-r # irneit'Tda-+.Eqr<+-rrq'n Erff,P
sr*F,ri-6 &{ t A-d Em Tr& }e'rft-d t{ E,E rrEqr Tr{r qrtls r-Ei.itdn R.r'E 6J ll,rfi'rn, frn +t Tq slq.]i Er{r qtq 

"={
.idfot arfi-+q'{rqlnlf."r fr ryrer Fra t I ar.r4 3IIteT (A iiin) * h+rr xrffi-q{ + frrlT 500/- r'rq sI r'ru]ttiI eJF6 TqT --'n
dtm rl

The aDDeal under sub section [1] of Secl-ion 86 of the Finarcq Acl, -1994, to the Appellale Tribunal Shdl- be.ltled
i'i'),,iEEii"riilil' ii- f;fi-S.ilS';i "olLiifiuii iin?ir' n-iT.-itt i,it-tle Silrvi-e fai Bules lee4, €nd.shErl be
;i":H;diea"Ev i-'ci,ii"i,r-*,ii oidei'iii;,iit}? Zi"ijisi-iri!e'of *hiiii lhall be cert red copvl and shourd bP-

;::;iii[ffii;; u-i a-rii{'of 'ni. -ro-o[i'' ;fi'ei;ii.-f,r"o;irr'-of -seruc.i-laii & rnreiesi demanded & penaltv levred of
Fl" -4' 

r".*r.ii--ioileiss 
"-ni5oool - 

*tr-ire irri ifiu,ii o-rse;Miaiax & Gteiest demandFd & penalri levie(i is more
ii',"r-.," rfit-iir,iris uiit 'ri-ot- iiiiearni'iis." F-rt6"LiBtsl ns irt,o00/- wlrere the amounl of servr!6 ta,x & intqresl

*:r#','l$["",]*."lutu#t'r *lr":t'.8-lisr:*r p.Ht:J' u;"Jr;l!"iir$^,?%I"sfl":n-#+?$"9l1:
Siii?ifla'.' i iFb"ti.?t ;; ",";df ib; darit;i'iili-Jt aii-ue aiioinpanGd bv a fed of Rs 500/ '
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(ii)

(c)

(')

(i')

(i'i)

(iv)

(v)

(vi)

(l)l

(E)

(F)

G-( xBft[q.lgg4 ff rllTr go ff rq-tllrr+ (z) (.E {2Al + 3l{,i4 <d & 'rff 3rfr.{. *+16' FrqFr+r. 1994, + ft{q 9(2) ci,
9r2Ar 4. dffi hulftd ctrt s.T.-z t ffqrsinfrGr+ +r,r qrr+. Adq 3?qrE crq sra-'r 3rrrm rrfrfl. i#q r.rr< er;6 Errr

'r[rr x?cr # sfu i.fl 6i c'{l i a-6 qfr e-{itr{ arfi qrGt) *f. anqrr ar.r'E6rqr6 ]n{6" 4qqr 3'rr{fi, i.{rq r.ci{ cF+/
t-+r-, sir ltrrq qrqrld-6-.'r i rntra a:i rrt +r fiiqr A Er+ ir?rr 4i -qfi trt <ni t r+l-rrff ffi r I -

The aDoeal under sub secuon (21 and (2Al ofthe section 86 the Fmance Act 1994, sha]l be filed m For ST.7 as
presciibed under Rule 9 (21 & 9(2Al of rhe Service Tax Rules, I994 a-nd sha.ll be accomparied by a copy of order
bI Commissioner Centra.l Exclse or Commissioner, CenLral Excise {Appealsl lone of which shall be a certified
copyl and copy of the order passed by the Comriissionerau thorizinE'the Aisistan( Corruaissioner or Deputy
Colririnissronei"of Central Excise/ Service Tax to f,le !he aDDeal beforeihe ADoellate Tribunal.
dtEr {-6 in*rq .rd{TE {rq !"i $rr{, 3r{idiq vrfurrq ri*et * sh Tffi + qrtr{ { Hrq r=qrd er.a 3ftf+{c 1944 St trr.I
:sus.+ #n nft ff+c iri}fr{c. 1994f,r uF-T 83{ rflld +{ra' + ff {rq ff rrgl. rq {tsi+ qft 3{ffiq Yrfur.lr t
q-trr +'ct rrq r<cr( qsqTQ-ar 5r rTri \ 16 affr6 11607o1. 7q qin qi :rut+r Esft-t i. qr qqlar. qq +{d {qtlT ffi4 l, 6T

'r.rara 
ftqr rr'!. ssr+ ft iq ur.r h 3r ,l-d crr ft cri +16 rGa 'eq .rlol aq 6fu *cII + 3Ttr+ a 6Ir

'+-drq rqrc !,Jo6-q-{ +{16. + 3rria "qiT ftq rrr ey<." t ftx cnfu+ I
{r) tlrrr 1I *l + 3r;rrkr rrc
iiir iqld rfi ff +r r+ rrd{ ?rlt
rrirl iniz rfl lM + ftc-q o + r+fa ?z -rq
I a!.i ra i+ fi ur1 4 erEor{ ffiu (t. 2) 3rflfi{q 2614 :' .,nirr } g-4 Gifi 3r+frq rrftf+rer } qqq fa-qrq&,
o,6 355 q.a 3{trrn +r i1I +ff frt,f

For an aDDeal lo be f,led belore the CESTAT, under Sectron 35F of the Central Excise Ac(, 1944 which is also
made apblicable (o Servr(e Tax under Section 83 o[ the Frnarce Ac(, 1994, an appeal against t}Iis order sha]l lie
before ihe Tnbunal on payment of l0o'o of the dury demanded where duty or duty and pena]ty aJe Ln dispule, or
penalry, where pena.lty'a.fone rs in dispute, provr6ed the amount of preldeposrf payatile would be sub;;cr io a
ceilins of Rs 10 Crores._ 

Under Cential Ex(ise and Service Tax, "Duty Demarded' shall rnr lude :

(ll aflount determined under Secbon I I D;
lnl amount ofenoneous Cenvat Credit ta-ken;
luil amouot Davable under RuIe 6 oft}le Cenvat Credit Rules

. oroviieil furrher rhal rhd orovisions of rhis Section shall not aoolv to the stav aoolication and aDDeals
pendinf before any appellate auth'ority prior Io d-re (ommencement of ria Fmarce {No:2) Att, 2014.

qrcr rcrrt ffiwsr qr+er :

Revisiorl apDlicatiqn to^Gqvqrnment Of l.rldia:
rq 3n?r fr d;iMdfl ffi1tn qr$n i. +rftq ricr< I,rq irflfiqq. t gga + qrrr 35EE +.sq{qif+-:r d;r,l-a-rn-q_Rs,
rnz+ rprn,'f+rrcrsr vr+fi €6d, E-n iTr+q. -rrq funrr; qtfi iftq,'+s" fiq r+r. rrq qFi, {g Fft- l I OOO l. 6I Rqr
qTiT qTrBqI /
A revisioil'apphcatron hes to the L,nder Secretary, to lhe Govemment of India, Revision AppLcauon Unrt,
Ministrv of Frilence- DeDertment of Revenue. 4t]-. i1oor. Jeevan Deeo Buildme. Parliament Stie'et. New Delhr
I 1000f, under Section 35EE of lhe CEA 1944 m respeci of the follo\.\,ing case, -governed by frst pr6viso to sub
section l1l oI Sectron-358 rbid:

qii qB fi Afft Trffr+ r qrrq t rri:rrfrri hfi rrq qir Effi 6rror{ t dsR rri + qrIrrrn + et{rn qr G"-fi rq rr<eln qr ftI
ffir \'6 IiEr, .ft'€ <rr $sr 6.rrffi + +rra, qr F{'4r si=r. ri1 i l.t r<rruT n-ra h F4'6.ur h ?trri, fr'fr qrrqr} n B:4t
l{ilr 116 { ql4 6 +fqFI fi qrEq qt/
In caie of any lots of Roods, where the loss occurs in transit from a factory to a warehouse or to ano*rer factory
or frqm one karehouse to bnoth-er during t})e course of processing of rh"e goods in a warehouse or in storage
whetier in a factory or in a warehouse

\r-+ * <r*r ffi ag tr et-ra+t m-{ .r. Ih ar{ ;F Affir n Eg==; ni qr"r c-. T,1 rd }dtq rqra ,fq * Sc (ft={4 + crr+ t,
cl firrd + ard-. fa,-{l rre Tr Si 61 Bqt{ +l rffi et I
In case of rabate ofautv of excise on sooals exported to any country or teritory outside tndia of on excisable
matenal used in the mahufacrure ot rhE goods *hlch are exdorted to"any cotrntrv or territory outside lndia.

qfi r-qrd 9lq fl rrrr{r{ f*r. i++r rFra h rrrr. qqrq Tt qz.|n fir qrq Frqtd fiqr rfl ;r i
In case of_goods'exported outside India eiport to Nepa.l or Bhulan, without pelTnent of dury.

tFritr< sicr( a fqrfi ffq +^Et<rn iF F! rir 
=q:cr_irln 

rq 3rfm{c_.rci <f+ G&t crEunt * rd {q ff rrt i 3]tr tlir xGq
ril {gG f3rqtq) + EFr Ff{ 3rhtri{q (a.2),1998+l ur.r 10c + fr.r fiq-d +t rra }tq 3rzFn Frmititd w qT Erq { crt}1 ifiq
rrE arl
Cietit of a-ny duty allowed to be utllEed lowards payment of excise duw on inal products under *le Drovisions
of this Act o-r the"Rules made *rere under such cirdtr rs passed by the "Commissibner (Appeals) on of aJter, the
dare appointed under Sec. 109 of the Finance (No.2l AcI,1998. "

Jc,r-fi itr+.{ m n cfui eEi cIfl EA-8i, n +i-+dr{ ;e-rri ,fq (x{r.T)l;Wt2o0], } frTq 9 + ,R,td EfrEE e. (q

#+f*1ffTdtr,T-.8 ffi d ;EF#E.}#"F #ffiq # g *giJrfl##*'#
qTl?Or /
The dtiove applicatron shall be made m duphcate rn Form No EA-8 as sDecified under Rule. 9 of Cenual Exclse
[ADpea-ls) Rofes, 2001 within 3 months from the date on whrch the drder sousht ro be aoDealed aeainsr is
coilimunlcated and shall be accompafled by two copies pach of the OIO and OrddrJn-ADDeal.'lt should also be
a.companied bv a copv of TR-6 Ctiallan evidenclng'payment of presrribed fee as prescribed under Se.tion 35
EE of CEA, 1944, u,od,Et Major Head of Accor.rnl. -'
.r+ti!Iq im-{i * er< ffifur f+atR-d srq ff 3r{r{fr ff r'rfi qrfrs 

r

+-*i_a"fl rax qr qs scq qr rqt 6q rii x'*t 2ool- 6r tq-{E hirr crq {tr qfr iqq rfi !F {rq rqa + iqrfl d + q}
1000 -/ 6r lrr rn lrhql qrrrt

Jhe revisioir apqlica_tj-qn^ shall be agcompanied by a fef of Rs. 290/ where r.tle alnount mvolved in Rupees One
Lac or less and Ks, tuuu/. wnere the aJiounL rnvolvecl ls more than Rupees one Lac.

*lu!*It qEI]Ii,CE lEtr i *t IJr 3IRn * frq 5+ nr y4n^ :rri+ arrJ f+q[ gr+r^arBtr sq"aq + tt 6qfl 6I rfiG'r qdT 6rq s {74 6 FTq qrrrrrrH 3rq'i.l.'q ,|{ff6Tsr +l (F 3r+rq qI +-drq s-sF 6l (r{ 3lrqq4 f{-41qTdT I I / ln cas'
,1 the order coyers vanous umbers o, order- m Onglnal, lee tor each O.l.O. should be oald rn the aloresared
rylanner, notwilhstarding l}le fact that the one appe?l to the Appellanr Tribunal or the ohE appliiaiion io the
Central Go!1. As Lhe cas-e may be, is f ed ro avdia scriptoria w6rk d exclsing Rs. I lakh fee'oT Rs. I00/ for

avni$Aa <r qr+a q5 3rfuE-m, 1975, * irdrfff-I t 3i-1rrt {q 3{Aer q{ eFrr qRer ff qft tR ftuifod 6.50 {"rt;Er afiqrdq
er;6 Ef+-c T.rI Bt{r frtBqr /
One copy of appli-catio]n_o^r O.l.O. as_rhq casp ntay be, and llle order of the adiudicatins authority shall bear a
court lee stzunp ol Rs.6.50 as presLribed under Scledule I in terms of the Couft Fee Acl;192S, as amended.

finXq, tdf :aTs g1\r1 ++r{ !TA{E qrrTAT":"r (;Fr{ Rfu) fiiTqr{fi, 1eB2 it 
"ftf, 

qr{ 3rq iqara qrq-i sirqTqFFr 6l;t -l;t Fl{m 6T fi. qT trlr{ 4FFtrt lfiql nftl it I
Attqqtion is also invited to the rules cQverlrlg these aild other related matters contained in the CustolDs, Exciseand Servrce Appellare Tnbunal (Proceduii) Rulei, j 9-8' -----

Tg 3rffiq cTeFr{ 31 orqq" efu{ 6G t ririk{ qTrfi, A-qd +( i-ff-i- q sr-4*l.Fri + Rq, 3r+sFff Bimft{ +{Fra.
www.cbec sov in sl aq al6t I r /
For the elaborale. deraled ind )arest provlsrons relatrnR to Ulng of appeal to the hlgher appellate euthority, theaDpellart may refer to rhe Depar'tmental website wv.rw. itei. gov 'rn 
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Appeat No: V2/ 16,18,23/ BVR/ 2021

The three appeals have been fited by the Appettants (hereinafter referred

to as "Appetlant No.1 to Appellant No.3", as detaited in Table below), against

Order-in-Originat No. 1/AC/HKM/BYR-?/2071-22 dated 13.4.2021 (hereinafter

referred to as 'impugned order') passed by the Assistant Commissioner, Central

GST and Central Excise, Bhavnagar-2 Division (hereinafter referred tu os

'adjudicating authority' ) : -

Appeal No. Appellants Name & Address of the
Appellant

1 Y7./23/BVRt2021 Appettant No.1

M/s Ganpatrai Jaigopat,
312, Turning Point,
Waghavadi Road,

Bhavnagar.

2 v2/16tBVR/2021 Appettant No.2

Shri Vipin Aggarwal
Partner of M/s Ganpatrai
Jaigopat,
312, Turning Point,
Waghavadi Road,

Bhavnagar.

Y2/18tBVR|7021 Appettant No.3

Shri Bharat M. Sheth,

Ptot No. 619,

B-2, Geetha Chowk,

Bhavnagar.

2. The facts of the case, in brief, are that Appettant No, 1 was engaged in

breaking of ships imported for breaking purpose at their ptot at the Ship

Breaking Yard, Sosiya, A[ang, District Bhavnagar and was registered with Centrat

Excise Department. lntettigence gathered by the officers of Directorate Generat

of Central Excise lntettigence indicated that most of the Shipbreaking units of

Atang/Sosiyo of Bhavnagar District were evading payment of Central Excise duty

by resorting to ctandestine removal and under vatuation of their finished goods

viz. MS plates and scrap. On the basis of investigation carried out by the officers

of DGCEI, it was alteged that Appettant No. 1 evaded payment of Central Excise

duty by resorting to ctandestine removal of their finished goods, with active

support of Appettant No. 3, broker. The investigation atso atteged that Appettant

No. 1 also passed fraudutent Cenvat credit without detivery of goods in collusion

with Appettant No. 3.

7.1 Show Cause Notice No. Y.73/3-241D/Rurat/'13-14 dated 4.2.2014 was

issued to Appettant No. 1 catting them to show cause as to why central Excise

\. duty amount of Rs.2,46,2'15l' shoutd not be demanded and recovered from

'them under proviso to Section 11A(1) of the Central Excise Act,1944 (hereinofter

referred to as,.Act,,) atong with interest under section 11AB of the Act and also

proposing impos.ition of penatty under section 11AC of the Act read with Rute 25

Page 3 of 9
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AppeaL No: Y2 / 16,18,23/ BVRl7071

of the Central Excise Rules, 2OOl (hereinafter referred to os 'Rules'). The Show

Cause Notice also proposed imposition of penatty upon Appettants No.2 & 3

under Rute 26('1 ) and Rute 26(2) of the Rules.

2.2 The above said Show Cause Notice was adjudicated vide Order-in-

OriginaL No. 17lAC/Rurat/BVR/PS/20't4-15 dated 78.2.2015 by the Assistant

Commissioner, erstwhite Central Excise, Rural Division, Bhavnagar, who

confirmed Central Excise duty amount of Rs. 2,46,215/- under Section 11A(1)

atong with interest under Section 11AA of the Act and imposed penalty of Rs.

2,46,715/- under Section 11AC of the Act upon Appeltant No. 1. He atso imposed

penalty of Rs.2,46,215/- each, upon Appettant No. 2 and Appettant No. 3 under

Rute 26(1) and Rule 26(7\ of the Rules

2.3 Being aggrieved, the Appettants filed appeats before the then

Commissioner (Appeats), Centrat Excise, Rajkot who vide his OIA No. BHV'EXCUS-

000-APP-082 TO 084-2015-16 dated 4.2.7016 rejected the appeal of Appettant

No.1 but partialty attowed the appeats of Appeltant No. 2 and Appettant No. 3 by

reducing penatty amount to Rs. 65,000/- under Rute 26 of Rules.

2.4 Being aggrieved, the AppetLants fited appeats before the Hon'bte CESTAT,

Ahmedabad who vide its Order No. Ai13877-13931 /2017 dated 28.12.2017

remanded the matter to adjudicating authority for de novo adjudication with a

direction to anatyze the evidences in detait and record findings.

2.5 ln de novo adjudication, the adjudicating authority vide the impugned

order confirmed Central Excise duty of Rs. 2,46,215/- under Section 11A(1)

along with interest under Section 11AA of the Act and imposed penalty of Rs.

2,46,2151- under Section 11AC of the Act upon Appeltant No. 1. He atso imposed

penatty of Rs. 65,000/- each, upon Appettant No. 2 and Appeltant No. 3 under

Rute 26(1) and Rute 2612) of the Rules.

3. Being aggrieved, Appettants No. 1 to 3 have preferred appeats on various

grounds, inter olia, as betow:-

(i) The case was booked against them on the basis of investigation

carried out against Shri Bharat Sheth, Bhavnagar. Whatever the grounds

retied upon by the Department cannot be termed as independent and

corroborative evidences to sustain the charge of ctandestine removal of

goods aga'inst them.

(ii) The impugned order passed by the Adjudicating Authority is nothing

t
I

b
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Appeat No: V2 / 1 6, 18,231BVR/ 2021

but repetition of the findings given by the adjudicating authority at the

time of deciding the previous OlO. The impugned order has been passed

onty on the basis of the assumption presumption without corroborative

evidences regarding the ctearances of excisabte goods manufactured by

them ctandestinety on the ground that the various submission /statement

given by Shri B. M. Sheth, broker, had not been corroborated with the

Central Excise Record statutory maintained by them. Therefore, the

impugned order is [iabte to be set aside.

(iii) The Adjudicating Authority faited to corroborate each and every

consignment appearing in diary of Shri Bharat Sheth by disctosing the

concerned central excise invoices under which the excisable goods had

been deatt with ittegatty as discussed in the impugned order. Therefore,

the impugned order is not proper, correct and [ega[ but liabte to be

quashed and set aside and retied upon fottowing case [aws:

(a) Shree lndustries Ltd. - 2010 (261) ELT 803 (Tri-Ahmd)
(b) K. Rajagopal - 2002 (142) ELT 128 (Tri. Chennai)
(c) Varun Dyes & Chemicats Pvt. Ltd. - 2007 (218) ELT 420 (Tri.
Ahmd.)
(d) D.P. lndustries - 2007 (218) ELT 242 (Tri Det.)
(e) Pote star lndustries Ltd ,2007 (216) ELT 257 (Tri-Ahmd)

Appettant No. 3:-
(i) The impugned order has erred in imposing penatty upon him under

Rute 26 of the Rules.

(ii) The adjudicating authority faited to take note that his role was

limited to recognize buyer and setter to each other and fix price of the

goods on the basis of market rate. For this work, he had maintained such

diary onty for the purpose of knowing the facts and knowing how many

parties had deatt with such manner. That he had not invotved in

clandestine removal of goods under reference. On[y say and submission of

third party evidence are not to be termed as corroborative evidences so

far as the imposition of penatty under Rute 26 of the Rutes. Thus, it is

ctear that the Appeltant is not liable for penatty under Rute 26 of the

Rules.

4. personal Hearing in the matter was scheduled in virtual mode through

video conference on 22.'10.2021, 15.11.2021 and 1.17.2021. Appettant Nos. 1 and

_.-:. No.2 vide their tetters dated 30.11 .7021 waived the opportunity of Personal

' 
iiearing and requested to decide the appeats on the basis of grounds raised in

. appeal memorandum. No consent for attending virtual hearing was received

.fromAppettantNo.3norwasanyrequestforadjournmentreceived.l,
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therefore, proceed to decide att the three appeats on merits on the basis of

grounds raised in appeal memoranda.

5. I have carefutty gone through the facts of the case, the impugned order,

and grounds raised in appeat memoranda. The issue to be decided is whether the

impugned order, in the facts of this case, confirming demand on Appe[tant No. 1

and imposing penatty on Appettants No. 'l to 3 is correct, tegat and proper or

not.

6. I find that the impugned order was passed in pursuance of the remand

direction of the Hon'bte CESTAT, Ahmedabad vide Order No. A/13877-

13931 12017 dated 28.12.2017. lt is, therefore, pertinent to examine retevant

portion of the said Order, which is reproduced as under:

"6. Heard both sides and perused the record. On going tkough the impugned

orders of the authorities below, I find that even though various case laws on the

. subject have been referred to, however, detailed analysis of the facts and

evidences which were collected during investigation in the form of

statements/documents, particularly, the statements of the Director and the

Accountant of the Appeilanl broker, Shri Bharat Sheth have been not analysed

and tindings were not recorded on the evidentiary value of these statements

vis-a-vis the documents. In the absence of the detailed analysis of the

evidences, it is difficult to asceftain the facts alleged in the show cause notice.

In these circumstances. both sides fairly submit that it is pnrdent to remand the

matters to the adjudicating authority, to analyse the evidences in detail and

record findings on the said evidences relied upon in taising the demands and

proposing penalties against the respective Appellants. Al1 issues are kept open.

The Appellants are at liberty to submit evidences in support of their defence.

Needless to mention that a reasonable opportunity of hearing be given to all the

, Appellants. The Appeals are allowed by way of remand to the adjudicating

authority."

7. lt is pertinent to examine the findings recorded by the adjudicating

authority in the impugned order to ascertain whether directions of the Hon,bte

Tribunal are foltowed or not. I reproduce retevant portion of the impugned order

as under:

"1 .17. 1 As per the directives of the CESTAT's order dated 2g.12.2017, the said
scrutinized closely with reference to the provisions of 1aw:ISSUe WaS

i , l^ 
,l:1".r^gh check of the seized diary marked as A/13 to the panchnamaj dated 30.3.2010 was carried out to ascertain as to whether the iemoval ofI excisable goods were tluough clandestine manner. fh. Ji"q, 

-'Lrt"inJ' 
th"

transaction carried out by Noticee No. 3 in respect of suppty lf ship breaking
scrap to various units lor the period fiom 1.1.r00g and 3 i.I2.200g.'when thl
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details mentioned in the dairy marked as A/13 was compared with the sales data
of respective ship breaking units, it was observed that in certain transactions,
different ship breaking units did not issue any sales invoice and as such they have
cleared scrap clandestinely to the various rolling mills through Bharat Sheth. In
some cases they had raised inr.oices without suppiy ofgoods mentioned therein to
the various induction fumace units/traders and the goods corresponding to the
said quantity were cleared clandestinely to the rolling mill units. Shri Bharat
Sheth received cash amount fiom such rolling mill units against clar-rdestine

receipt of scrap by them either directly or through various algadias which were
ultimately handed over to the respective ship breaking units either directly or
through Angadias. Sometimes amounts were also given to the induction fumace
units/ traders against the cheque given for full invoice value. The said activities
were authenticated by the statements recorded and the documents seized during
the investigation of the DGCEI. Also at the material time of seizure of
incriminating docunents they could not produce any evidence in support to prove
that excise duty was paid on the impugned goods removed and thereby violated
the various provisions ofthe Central Excise Rules, 2002.

It is an undisputed and proven facts that the adjudicating authority has

categorically mentioned the defence submissions and have discussed the same and

then have offered the findings. Thus, the arguments put fbrth by the Noticee that

the adjudicating authority has ignored the submissions made is fal from truth and

is devoid of rnerits.

1.17.2 I find that all the records/documents received from the premises of
Noticee No. 3 were placed before the Noticee No- 1 & 2 during the investigation.

AIso the panchnama dated 30.3.2010 dlawn at the premises o[ the Noticee No. 3

and the statement recorded by Noticee No. 3 and Shri Manish Patel, Accountant

of the Noticee No. 3 were shown to Noticee No. l. The Noticee had been given

full oppornmity to peruse the same before giving the testimony of the truth and

correctness thereof. They were asked to examine various documentary evidences

duly corroborated by the oral evidences collected from Noticee No. 3. and his

staff. Also I lind that whiie recording the statement of Noticee No. 2 he was

shown the panchnama and statement given by Noticee No. 3, Accountant of
Noticee No. 3, Angadias etc also. Also the Alnexures prepared on the basis of the

investigation conducted in respect of records seized from the Noticee No. 3

showing the details of the transactions canied out through the Noticee No. 3 for

appellant No. 1. I frnd that from the documentary evidences viz. seized diary of
the Noticee No. 3 and the statement recorded offlre angadias, it is proved that the

Noticee No. i had removed the goods through the Noticee No. 3 under proper

invoices and in certain transactions the goods were cleared to units other than

whom invoices was raised. These transactions had tallied with records of the

Noticee No. 3 which is conoborated with the records of Algadias also, who have

admitted regarding transfer of the cash amounts. I find that these are suffrcient

substantial evidence in the form of documentiry and oral evidences on records

resumgd from the firm and persons indulged in the transactions with the Noticee

No 1. I find that the department has not left any brick untumed to prove that the

Noticee No. t had clearly evaded duty of Central Excise amounting to Rs

2,46,2151- as detaiied in relevant Aturexures of the Show Cause Notice. I find that

the Noticee No. 2 have never fiied any retraction at any point of time before

ejvine his statement atd therebi confilming the correctness of the

iaten"rents/records ol Noticee No. 3 and his accountant. Therefore, I hold that all

the evidences on record are valid, admissible and legal evidence in eyes of law'

':. !
I
i

:.17 .3 I find that all the above facts bdng the matter at the conclusion that the

removable of excisable goods were of clandestine nature, mis-declaration and

diversion of goods, which has resuited in loss of Govemmenl Revenue. Therefore,

I hold that the removal of excisable goods in this case was of clandestine nature,

mis-declaration and diversion of goods and illicit removal with pure intention to

evade payment of excise duf . In view of above, I hold that Noticee No' 1 is liable
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to pay Central Excise duty amounting to Rs 2,46,215/- under the provision of
erstwhile sub-section(1) of Section 11A of the Act. It is a natural consequence

that the confirmed dues are required to be paid along with interest as applicable

rate under the provisions of erstwhile Section 11AB of the Act. I find that by

acting in this manner the Noticee No. 1 is liable to penalty equal to duty under

Rule 25 of the CER read with Section 1 iAC of the Act."

8. I find that the Hon'bte Tribunal had remanded the matter to the

adjudicating authority for analyzing documentary evidences couected during

investigation with Statements of the Director and the Accountant of Appettant

No. 3. When the findings recorded by the adjudicating authority reproduced

supra is examined in tight of the directions of the Hon'bte Tribunal, I find that

the adjudicating authority has faited to fottow the directions of the Hon'bte

Tribunat jhasmuch as the findings recorded by the adjudicating authority is

general in nature discussing about evidences invotving att Shipbreaking units.

Even where findings is recorded about Appeltant No. 1, the adjudicating

authority has failed to discuss specific evidences avaitabte in said Diaries and

depositions made by Accountant of Appeltant No. 3 in his Statements, white

atteging ctandestine removal of goods by Appettant No. 1 .

8.1 As per facts emerging from the records, I find that Appe[tant No. 3 acted

as broker between Shipbreaking units of Atang / Sosiya and various Re-rotting

mi[[s. During search carried out at the office premises of Appettant No. 3,

various incriminating documents / Diaries were seized, which contained detaits

of atteged ilticit as wetl as licit sate transactions by Shipbreaking units to Re-

rolting mi[[s. The said documents / Diaries contained cash cottected by Appettant

No. 3 from the said Re-rotting mitts and paid to the said shipbreaking un.its. The

said documents / Diaries atso contained detaits of invoices issued by

shipbreaking units to lnduction Furnace units without suppty of goods. I further

find that detaits in the said Diaries were written in 'short name' or 'codes, by

Accountant of Appettant No. 3, which was decoded/deciphered by him in his

statements recorded during the course of investigation and confirmed by

Appellant No. 3 in his statements. In de novo proceedings, the adjudicating

authority was required to anatyse evidences avaitabte in said Diaries in respect

of Appeltant No. 1 and corroborate the same with depositions made in the

statements by Appeltant No. 3, accountant of Appettant No. 3 as we[[ as

Appettant No. 1 and then come to any conctusion, as directed by the Hon,bte

Tribunal, which is not done.

9. In view of above discussion, I hotd that the impugned order is not
abte. l, therefore, remand the matter to the adjudicating authority for

e novo proceedings with a direction to thoroughty anatyse evidentia[ vatue of
'lseized documents vis-ir-vis statements recorded during investigation and pass a

; di.zft'

\J
ustain
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reasoned order, as directed by the Hon'bte Tribunal in Order dated 28.12.2017

supra. Needtess to mention that principtes of natural justice be adhered to.

10. ln view of above, I set aside the impugned order and dispose the appeats

of Appeltants No. 1 to 3 by way of remand.

1 o. 1 erffi anr <$ ft r€ qffi +l ftq-em sq-t-+' <rfft t frqr qlar t r

10.1 The appeats fited by the Appetlants are disposed off as above.
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