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Appeal No: V2/13/BVR/ 2021

;i ORDER-IN-APPEAL ::

M/s. R. K. Industries (Unit-1T) (Now M/s. R. K. Industries. Unit-11, LLP), Bhavnagar
(hereinafter referred to as “Appellant™) has filed Appeal No. V2/13/BVR/2021 against
Order-in-Original  No. BHV-EXCUS-000-JC-MT-004-2020-21 dated 23.03.2021
(hereinafier referred to as *impugned order”) passed by the Joint Commissioner, Central GST

Commissionerate, Bhavnagar (hereinafter referred to as ‘adjudicating authority”),

2. The facts of the case, in brief, are that a SCN dated 18.04.2019 was issued 1o the

Appellant demanding Central Excise duty (Cenvat) amount of Rs. 1,05.40.853/- on account
of less payment/reversal of Cenvat credit on clearance of non-excisable goods under Rule
6(3A) of Central Credit Rules, 2004(*CCR, 2004°). The SCN also proposed adjustment of
Rs.25,94,102/- already paid by the Appellant, recovery of interest under Rule 6(3A) of CCR.
2004 read with Section 1 1{A)(1) of the Central Excise Act, 1944 (‘the Act’) read with Rule
14(1) (i1) of CCR, 2004, and, imposition of penalty under Section 11AC of the Act read with
Rule 15(1) of CCR, 2004,

2.1 The aforementioned SCN was adjudicated vide impugned order wherein demand of
Rs. 1.05.40.853/- was confirmed along with interest. An amount of Rs. 25,94,102/- paid by
the Appellant was adjusted against the confirmed demand. A Penalty of Rs. 25.00,000/-
under Section 11AC of the Act read with Rule 15(1) of CCR. 2004 was also imposed upon
the Appellant.

3. Being aggrieved by the impugned order, the Appellant preferred present appeal
contending, inter-alia, as under:

(i) The adjudicating authority has not dealt with the pleas made in written reply by the
Appellant; that the judgments relied upon also been completely ignored:;

(i1) The Appellant at the outset, adopt and reiterate, the various pleas made by them n
their reply to SCN and written submission filed before the adjudicating authority:

(iii)  The figure shown at column (ii) at Para 9 of the SCN and reiterated at Para-23 of the
impugned order viz., total Cenvat credit availed during the period Rs. 2.98.28.463/-
is not correct; that the correct figure is Rs. 2,90,53,037/- and the same has been
ascertained from self-assessed monthly E.R.-1: similarly, the figure shown at column
(v) viz. Cenvat credit reversed on clearance of non-excisable goods @6% of the
value is not correct, the correct figure is Rs. 8.88.881/-

(vi)  With regards o findings recorded at Para-24 of the impugned order there-is no such
master circular dated 19.01.2017 as cited by the adjudicating authority;

Page 3 of6




Appeal No: V2/13/BVR/ 2021

Para-25 of the impugned order, is not correct as per the formula specified under Rule
6(3A) (b) of the CCR, 2004; that correct calculation sheet was enclosed with the
reply to the SCN; that as per the sheet, the Appellant was required to pay Rs.
50,00.808/- out of total credit of input and input services taken during the period,
under sub-clause (1v) of clause (b) of Rule 6(3A) of the CCR, 2004; that the same
has been paid by the Appellant by debiting Rs. 24,06,706/- from their Cenvat credit
account and Rs. 25.94,102/- by cash; :

(viii) The adjudicating authority has added the opening balance of Cenvat credit while
caleulating the amount which is not correct; that the formula provides only Cenvat
credit taken during the month which does not include the opening balance of Cenvat
credit;

(ix)  The Appellant has paid the "amount’ as provided in Rule 6(3) and 6(3A) of the CCR,
2004 before the issuance of SCN as well as before issuance of the impugned order,
which means that the Cenvat credit not taken; that the Appellant has taken Cenvat
credit but not utilized the same which was reversable under Rule 6(3A) of the CCR,
2004; that as pOer Rule 14(1)(i) of the CCR, 2004 Cenvat credit can be recovered but
interest will not be payable and penalty is not imposable; that Hon'ble Courts and
Tribunals have taken the view that even when Cenvat credit taken if it is reversed
before utilization , it would mean that Cenvat credit has not been taken; therefore the
Appellant is not liable for payment of interest on amount paid by them ;

(x)  The penalty imposed under Section 1 1 AC ol the Act is illegal. The Rule 15 of CCR.
2004 provides for penalty for wrongly availed or utilized Cenvat credit ; that it is
clear that penalty can be imposed where Cenvat credit has been taken or utilized
wrongly; that in the instant case neither the Appellant ahs taken the cenvat credit
wrongly nor utilized the same .

(xi)  No evidence was adduced in the SCN 10 establish that the alleged acts or omission
had been committed by the Appellant deliberately or contumaciously or in flagrant
violation of provisions of law or with intention to evade duty: that no penalty was
imposable when there was no mala fide intention to evade payment of duty.
Therefore, the Appellant is not liable for penalty under Section 11AC of the Act,

4. Personal hearing in the matter was held in virtual mode on 01.12.2021. Shri Sarju S.
Mehta, CA, attended the hearing on behalf of the Appellant. He re-iterated the submissions

made in appeal memorandum.

5 I have carefully gone through the facts of the case, the impugned order, the Appeal
Memorandum filed by the Appellant and oral submission made at the time personal hearing.
I'he issue to be decided in the case is whether the impugned order confirming demand of
Central Excise duty Rs. 1,05.40,553/- under Section 11A(1) of the Act read with Rule
I4(1)i) of CCR, 2004 . along with interest and imposition of penalty under Section 11AC

of the Act is correct. legal and proper or not.
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6. Itis undisputed from the case records that the Appellant was engaged in manufacture
of excisable as well as exempted goods. and had exercised option under Rule 6(3A) of CCR.
2004 for reversal of proportionate cenvat credit with effect from 01.04 2017, However,
instead of reversing Cenvat credit as per the option exercised, it had reversed Cenvat credit
(@6% of the value of non-excisable (exempted goods). Accordingly. the proceedings were

initiated against the Appellant, which culminated into the passing of impugned order.

1. I find that the Appellant’s main contention is that the figures taken for calculation of

proportionate Cenvat credit, in SCN as well as impugned order are incorrect,

7.1  The Appellant has pointed out that figure of Cenvat credit of Rs. 2.98.28.463/-shown
in column (i) of Para-9 of the SCN and reiterated at Para-23 of the impugned order is
incorrect. The Appellant on the basis of copy of E.R.-1 for the Month of April-2017, further
contended that correct figure is Rs. 2.90.53,037/-. On the other hand, the adjudicating
authority at Para-23 of the impugned order has observed that “CENVAT credit of Rs.
2,98.28.463/- is correctly mentioned in the SCN as the same has been reflected in the
monthly E.R.-1 return for the month of April, 2017 filed by the Noticee.” I find that above
discrepancy in figures taken, cannot be resolved at the Appellate stage and hence. the matter

is required to be remanded to the adjudicating authority for verification as per the records.

7.2.  The Appellant’s another contention is that while calculating the Cenvat credit
amount to be reversed in formula prescribed under Rule 6(3A) of CCR, 2004, for the period
April-2017 to June-2017, the adjudicating authority has also included opening balance of
Rs. 11.,53,37.786/-, which is incorrect. The Appellant further argued that the formula
provides for CENVAT credit taken during the month only which does not include the
opening balance of CENVAT credit. 1 find some merit in the arguments. It is observed from
the Para-25 of the impugned order that while calculating the amount to be reversed under
Rule 6(3A) of CCR. 2004, for the period April-2017 to June-2017, the adjudicating authority
has also included opening balance of Rs. 11.53.37.786/-. for the month of April-2017, which
would be the closing balance of March-2017 i.e.. financial year 2016-17. I further find that
the procedure/steps given in clause (b) of Rule 6(3A) of the CCR, 2004 also envisages for
credit of inputs and input services taken during the month only. Hence, the matter needs 1o
be re-examined based on the legal provisions contained under Rule 6 (3A) of the CCR, 2004
to arrive at the correct quantification. Accordingly, | find it proper to remand the matter to
the adjudicating authority to examine the issue again in the light of legal provisions

contained under Rule 6 (3A) of the CCR. 2004 and pass a speaking order in this regard.
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8. The Appellant has also argued that interest under Section 11AA of the Act is not
imposable in its case, as it has paid the amount as provided in Rule 6(3) and 6(3A) of the
Rules before the issuance of the SCN as well as before passing of impugned order. The
Appellant further argued that it had taken Cenvat credit but not utilized the same. As regards
penalty under Section 11AC of the Act, the Appellant has argued that it had neither taken
Cenvat credit wrongly nor utilized the same hence no penalty is imposable upon them under
Section | HAC of the Act. In this regard, I find that when the matter is being remanded for
re-examination of the issue as per findings recorded in Para supra. it would be proper if the
adjudicating authority also reconsiders the issue of recovery of interest and imposition of

penalty afresh in the light of submissions made by the appellant.

9. In view of the above findings, | set aside the impugned order and remand the
matter back to the adjudicating authority to decide the matter afresh as per the direction

given at Para 7.1, 7.2 and 8 above.
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10, The appeal filed by the Appellant is disposed off as above.
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