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Arisingout ofabove mentioned 0lO issued by Additional/loint/Deputy/Assistant Commissioner, Cenrral Excise/ST / cST, Rajkot

/ Jamnagar / Gandhidham :

qffrffilerrffi w crq G rfrr /Name & Address of theAppellant&Respondent :-

M/s. RKlndustries (Unit-lD, [Now M/s. R.Klndustries (Unir.ll) LLP], Shree Ram House, Khergada
Street62540l{hargate, Bhavnagar-364001

{q qltr(iT+q] q qO-{ +t qFs f+Ffrft" rJrn t Twr+ rrffi I fiFh(vr t qqer rr{rq fl{( f( {n6r *r/
Afly peison aggrieved by $is Order-in.Appesl iray llle a, appeal lo the appropriare aurtror\ry rn thc tollo\qn8
way.

4t{L r[a^fr+Fr Tqr{ rls \r4 qqr6r 3Iqrttq:{[rtfFrur5 yt4 3TI1T, 6-+Fr Tqr{ ,fr{ {trttrac,t944 +t rrr.r 358 6 3r:Fr{
(a lrri 

'r,Jf+{c, 
r994 {l urfi 86+ 3rr'1-d t+frfffdd T116 6l Tr q-m'dl t t/

Appeal_to Custems,-Excjse & Servlc-e Tax Appellate Tribunal under Section 35E} ol CEA, 1944 / Under Section 86
ot{he Finarce Act, 1994 an appeal hes ro:."
flft -d"q {;qrr^{i qqF{ qS'-crqi ff{r ry;m, h;*a ror<< cF6 rr{ +{r+r rffiq 'nqrD-r'rur ff ftilq fta, *< aiq a z,
en. +. qic, T€ fr.+. n}ff qrff flBrr r/

The special bench of Customs, Exclse & Service Tax Appellate Tribunal of West Block No. 2, R.K. Purarn, New
Delhi in all matters relating to ilassilication and valuati6il.

lTn-6 .rFdE 116y t a-+q rrn xffi * gmrar +s qS x{ii .ftEr rtE6.**q rfrra qF+ -d *<r+; qffto ;qrrtrtrrrq lffitff
'lftrq ffiq frfun,;R&q r-, i55ffi rraa r+r<f r*rcr+re - :z 

" " {t+1 fi Trft qrqq t/'

To the West regional bench of Customs, Excrse & Servrce Tax Appellate Tribunal (CESTAT) at, 2.d Floor,
Bh au mall Bhawdn. Asarwa Ahmedabad-3800 l6in case of aDDeals othai than as mentionid in para- I lal abo!e

rffiq ;qrrrrlffirsr * Eqer g'ftq qe-d 6-<} '6 f+u i;frq qrrre rF6 r r4rq r1rlqrr+4 zo0 I + ft{c 6 + 3ir,td ftutftd Br, 'rn
c.r+ an-f * qF cEdt t -f Ei{r irl,. -G! r g+} } 5q it 6q ris eft h qr{T. T6i T.,rti ,Es-+ etr,aru fr rtq .#' +r.n rar
cciar, 6w s arq gr r{t nr,s are "vq 

or 1o qri{ 
"-'r{ T6 triqr 50 alq iqq t *fu+'fr iir^r+er' t,qoo/. xlt, 5,0Q0/ ''r,r3irr{r 1oO0O/. Eqt 6r rirrltta Trn 916 t-t crd F4r 6tr f4uttd ert;r ;rI iTITiIFI q,m)it xql;rltt;qrqnUr q ;Fl emGrT4lrBr,ti

rRqi + ,rrq A B,ff m rtr{frr+f *{ + *-u- o6 @r ++- <ie am Gqt tr+-arftqlaaf{a rne tt $rrn, l'+ ft;q
,-Iqr^{ El-{ flfgq q-6i Iir{h}4 3rqFttq ;qrfi'fn'q el errrfl f&l:I B r prlFr 3r[ee[ (€ ]l€n fi Frr' qPrfi-qa 6 qTq 500/- tTE Fr
rifitr t-q fiEr 6.fl Elrn t/

The aoDeel lo the AoDellate T bunal shall be filed in ouadruDticale in form EA-3 / as prescribed undel Rule 6 of
CenEaI 

-dxiise -lAiideall-Itniea. 200i anii aliall bE accdmpar,red agarnst one which at least should be
aCiomoaniert bv" e' fee oi Rs 1.000/. Rs.5000/-, -Rs.l0,00Qi - where a.moul)r - of
du tvddmand /inter'est / Denalrv / refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 l,ac respeqtrvely In lhe lprm
of c-rossed bark draft in fav6ur of Asst. Registrar ol branch ol any nommgteq pu9lrc-slcloj.panK.ol tne place
irtriii-fii u-dicir or*aii'ntjhiiitiit riuliii'iFitoiuant< oiijri placq'where the behch of the Tribunal Is srtu'ated.
Ai,iii;tdotn;;d; l'arrEani oiitav i6att te accompanied bv a fee of Rs 500/-
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(i)

(ii)

(')

(c)

F+a ,,'lirf+qq 1994 +r a,]a-r 86 6t rs ur.'rii (2tua t2(t + r ,t-d ?ri +.rfr 3drq. q-drf, Erqq-flfr. tggq. + f;l-{q 9f2) (r4

crzA.r i. fr;d htrfft{ cc? s.T.-7 t ff Tr qqnfr G ri+ rirrr ,,ffitr. HTq -tFIrE rF6 {rrfl qrr+ rv4;o. i#q rqr< cr6 Errt
cFd'-{r?ir ff yf}ci dTtr +r rrr} i r.+ cF{ l-rrFra ffi flEil ,rr. ,nr+ rm 

-rgrr+ 
rr[6- x'n+r rqit6, *-Eq reiz grqf

nqrr., qi 3rdr{rq ;qrqrlu-6,Tr'q+ qr:r{i r:i +r} 6r f}irr t+ ari ltri,r ff-vQ fi qr.r it dqq-6-fr *,h r i '
The aDoeal under sub secuon l2l and {2At of the secuon 86 the Frnance A.t 1994, sha.ll be liled m For ST.7 as
orescfibed under Rule 9 12\ & 9l2Al of ihe Servrce Tax Rules, I994 and shall be accompanred by a copy of order
bl Co**r"sroner Central Excisi oi Comm,ss'one,, Ccntral Exclse (Appea.ls) (one of \ihich shall be d certjlied
coovl and copv of the order passed by *le Cornmissioner authonzing the Asslstant Commissionel oI Deputy
Crjririmssrondr"of Central Excise/ Service Tax to file the aDDeal before'ihe Appellate Tribunal.
*Fn !r€ #rq r.qr{ srq !'?i iHr+r JTffirq trrtffi('rr rftaz) + cli "rffil + qrri i t*q rsn rrq qtlttqc 1944 E urrt
rsrq,i +r,ii. n ff diftq iltftqc. rssa 6r lrr,r 83 + rflt( q+r6. s+ $ rnq fi .6 e. rq 3rr<{it yFd 3rffic crfrmflr i
q+a +r< qrrq r.qr< rqrt-+t q< qti * ro cfrvrd ( r0%). qa qial (rE qqt{r ffi?r l. qr aqi;rt. srq a+c qqt{r ffi{ t, fl
q.r+n flqr rr, auri fr 6r trm * ,i-ir rrr F+ Tri {rfr xffid eq 'rft rq {irg lcq + 3dh6 n 6l

A-ftq ricra ,ls. G i-{rfi + rfif4 'qiT CI rrC ,F t F+E ,rrfu{ :
h] fi(I tt 63l-4ir{'q
iiir ir+ae zqr {r .f ,re .rrd.fil
tlxt q;FrC TIIT FFFIrfit 6 r{[q b 6 {;rrl4 Tq .{rr'airt ra fr <q urfl * yrEun ffiq (d. 2) irfi,f'rqq z0r4 + rn-Jr + T+ Qf xffiq cTlffi h rqH F-araEftr

",r.rd 
f,fi *i rfrq+rqrtrf, frrU

I.or an appeal to be llled before the CESTAT, under Seclion 35F of Lhe Cenlral Excrse Act, I944 whtch rs also
made apirlcable to Servi(e Tax under SecLon 83 otthe Finance Acl, 1994, an appeal against thrs order sha.ll Le
before the Tribunal on payment of l0oo of the dury demanded \r'here dury or duty and penalty are in dispute, or
penally, wh(re penalty ajone is h dispute, provided tlre amounl o[ pre-deposil payable would be subiect to a
ceiling of Rs 10 Crores,

Under Central Exclse and Servlce Tax, "Dury Demanded' shall m{ lude
(ll arnount derermined under Section I I D;
(li) arnount oferroneous Cenvat Credlr tal<en;
liir) anount Davable under Rule 6 oftle Cenvat Credit Rules

- orovibeh {urther rhat thd orovisions of this Secl-ion shall not aDolv to the stav aoDlicat on and aDDeals
pendm{ before any appellale aut}rorily pnor to t-tle commencement of ti6 Finance (No:2) Att,20l4.
qr(I rc+r< ffiqfsr qr+fi :

Revlglorr app:licatlqn to-Gqvqrnmenl af JrLdla:
rq ,*;: ff-{d{r"ti!ri,+i ffifiia qnr+'n, *Arr -t:qn r5< f}-firc,1-994 -ff urrr 3sEE 6-cqTffin-k:tmfur+'-qFa,
qr- r:Frr,"T#ieflr ,,r;6 ffi. Bi r.n;rq ,rdg ft!{'rr: q1ff i'ftr, fl-d{ ec rr+1, {rrs cnl, T+ eH- t looo l, + Firr

A revrsroh 'aDphcatron les (o the Under Secreta.r_y, to lhe Covemment o[ lndla, Revision Applrcation Unlt,
Minisrrv ol Fiiance. Deoartment of Revenue. 4th f'loor. Jeevan DeeD Buildrnp. P.Jliament Sde'e(. New Delhl
I 1000 f, under Secrion 35EE of &e CEA 1944 m respect of *re follouing case, -gbvemed by first prriviso to sub-
section i ll ot Section-35B ibid:

qf{ qrq h Fr6 T{qrn + qwi }. Tsi ffiqra Erff qn +} Effi qrcr+rt t isn rrg + qrrrfi h atc{ {r ftrff rq +rrcri qr frI
ffi q6 1rsrr ff iI {q-. :isry 1E.crtrr 

'a atrn, qr EF+ risr. 
"16 

ii qr rsrrqE q-rq ir ycmrq } etrr+, Ffr +rrer+ qr ffir
1r-'T. T6 q qTiT S Ttr{r{ + qTFl {t/
ln qase of any loiss of goods, where the loss occurs in transit from a faclory to a warehouse or to arolher lactory
or from one warehouse to another durrng the course of processing of tha goods ln a warehouse or m storage
whether in a factory or in a warehouse

"I1 
{ aqEtXE qr 

Si11t ftt5,11 q1n Btu r i rq+ +} r"r w rrfl rr€ Hq 3?qT" c1= *, qe 1F-+c1; +rr< n,
?Tr.d + arB? FSqT tTg Ifl el-I fiT fdqT 6l Infl B | /

In case of rabate ofauty oI excise on gootld exported to aov countrv or rerrirory outslde lndia of on excisable
material llsed in the mailLl[a.ture of lhF goods \i/hlch are exforted to'any countr\l or territory outstde India.

q-i? -l-{r" 1116 6r qrrdri i+n ta+r rrr,? + argz. rcrq cr rar{ 6I qrfr Fiqifr Rqr rt{r ir I
In case oTRoods?xported oursrde Indla eipon to Nepal or Bhutan, without paroent of duty.

('i)

li l

(iv)

(v)

('')

(r)

(E)

{r,)

(c)
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appornte

asr'ea gE{ +,-qmr+ + fir. :i qJt^i"*re rt ,{-ftFqqfra r$ trS{ trrqur;I ; TaAqq ff ,rt i fi rtt ,rd4
{ f|. rai 3rlrIFFrrT (a. 2), I 998 6t t,.rrr I 09 + irrr fi-r4 +t rrt "r+fq 

nq{r qErdrlili) q' fl Era d crfr4 lirr
t ol anv duly allowrd lo be utrllzcd to\ ards Davmenr of excise dutv on frnal Droducrs under rhe nrovisions

the'Rules made there under such oi d-er ls passed by rieCommlssibner {Appealsj on o/ aJter, the
d under Sec 109 of tie Finance iNo 2l Acr, 1q98.

I+{-rr{fiff a cF|{r iq^{ il{r F"A Sg, i fl- a#rq .r,rr{{ rrq. (3r+n)|Mt.2OOI. * ft{q 9+ 3rfltd fiffie * E€
{q\r Ii dY(IEI 6 3 qE^+^rrii4 *i Tr{t qrier r rrttm sr+{I {filt {Fi .4irra qfta 3riirr f ir yft{i dqq # -rrff qrftrr'iqrq
tFiq T.qr< ,J;+ {lr}FtTrr, 1944 +i urlr 35.EE + {Fd l?ufird ,IiT +t 3r<r{fi * qrerr } t'r. s. TR-6 ff yfr ,iEII H qrff
qlreql /
T-he abpve^applicqtj^o_.!_ shall be Fade rl dLlptjcate lrr Form No. EA.8 as specified under Rule. 9 of Central Excrse
lAppealsl Rules, 200.1 wrtirn 3 monlhs fiom the dare on which l}Ie rjrder souihi io 6e h-opialeid ataii-ial"
conimunicated and sha-Il be accomDanred by rwo copres each o[ the OIO and Oid8i-in Appeal'liitroulSEio tje
a, comparred bv a copy of TR 6 Ctiallan evidencint'prymani oi piesaii-b;A-G; a;f riiiiiSeli-irir-a?i5eiu6i-a5
EE of CEA, I 944, undir Maior Head ol Accounl - '

qnqe.Tq 3r+d-{ + qrq ffi4 frtrifra ,,r"a ff }r.rmfr ff qrf,r qrftrr 
r

{ilIETfI t'4 EjFILqr Trrq 6q Bl-nt E!* 200 / - 6r Trr{n BEr eq ilr, ufi irr rrr q.o ar]4 Fqt t rqr"r Et + FEt
r UUO . / 6I 1IJRIFI FFqT q]ITI
ThP revlsioh appLcatlon shall be accomparied by a fee of Rs. 200/- where the amount involved in Ruoees oneLac or less ard Rs. 1000/ where the amoLrnr in,lolvea ra nj;re ri;i1 Riiffie-s-O;;G; "

+.rt#'u*tqsge*#d,ffi #.ffi ++H,;r.#ffi*aJ*Ts#*s,.rlt1"qtl the or.ler covers various rrrnhcrs of order- in OrigiJlal, fee for each O-t.O. shiruld Ue paia iri thi'ji'ri;,ir'd
ET#:i &?yH"[fii1T"t.*""J"s:.T.,'**l lr.mn"'*l$,HA]'r,.Xr*i"',ru*"".1,13igruti,,isttr.,ffi

rqra;iI'tn arqr;rc qpn lftF qq, rszs, i irufl,I * rryrr E{ 3{A{r \r{ er{r< q?cr ff yfA r. RutR:c o.so tq} ql qrqrdc9fq feliFa FFn BfdT slf*Er /

P"'i,?,'p8.r.?l*Bo"Tftg:d;',i3 i.%F,:fif ,!fli?.*s?L;bf,:rprd#B,gigTr",[pd"1q$J8*il6?Hltgf]fi1#- "

ffi####ffi\.s+m"ffi#Pil 1ar4 fitul Rrrna-ff, re82 I {ffrr \r4 3rq riqRr? qrE+ +1

Stf $A:: fl,"&'riJ,':'+,i",*& itsl-..?..3,1;lip,H::{ff0 "** rerared marers .onrarned in r}e cusroms, Excise

rg nffii rrfM O xt{. {rfu{ ri n Tidfud arr+, f}rfc afi. rff;rirq cr4errfr } ftq, 3Tftdnft fu{rftq a{ffi?www.cbec sov in ai +r{ l.6'* t r /

ISi$:,fJfllSi1'Sr.9**.3S1#"lt};:lU,"ll."it?B';l$S:"g:B Sls 
or appear to the higher appe[ate authority, the

il,li;
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Appeat No: V2l1tlBVR/2021

:: OIIDE I{-IN.AP PIAL ::

Mis' R. K. Industries (Unit-r! (Now M/s. R. K. Industries, Unit-II, LLp), Bhavnagar
(hereinafter referred to as "Appellant") has fired Appeal No. v2/13rBvw2o2l against

order-in-original No BHV-EXCUS-000-JC-MT-004-2020-21 dated 23.03.2021

(hereinafter referred to as 'impugned order') passed by the Joint commissioner, central GSr-

Commissionerate, Bhavnagar (hereinafter refered to as 
.adjudicating 

authority,).

2. The facts of the case, in brief, are that a scN dated 1g.04.2019 was issued to the

Appellant demanding central Excise duty (cenvat) amount ofRs. 1,05,40,g53/- on accounr

of less payment/reversal of cenvat credit on clearance of non-excisable goods under Rule

6(34) of Central credir Rules, 2004('ccR, 2004'). The scN also proposed adjustment of
P.s.25,94,1021- aheady paid by the Appellant, recovery of interest under Rute 6(3A) of ccR.
2004 rcad with section I 1(AXl) of the central Excise Act, 1944 (,the Act,) read with Rule

14(1) (ii) of ccR, 2004, a.d, imposition of penalty under Section 1 lAC of the Act read with

Rule l5(l) ofCCR.2004.

2-1 The aforementioned SCN was adjudicated vide impugned order wherein demand of

Rs. 1.05,40,853/- was confirmed along with interest. An amount of Rs. 25,94,1021- paid, by

the Appellant was adjusted against the confirmed demand. A penalty of Rs. 25,00,0001

under Section 11AC of the Act read with Rule 15(l) of CCR,2004 was also imposed upon

the Appellant.

3. Being aggrieved by the impugned order, the Appellant preferred present appeal

contending, inter-alio, as under:

(i) The adjudicating authority has not dealt with the pleas made in written reply by the

Appellant; that the judgments relied upon also been completely ignored;

( ii) The Appellant at the outset, adopt and reiterate, the various pleas made by them in

their reply to SCN and written submission filed before the adiudicating authority;

(iii) The figure shown at column (ii) at Para 9 of the SCN and reiterated at Para-23 ofthe

impugned order viz., total Cenvat credit availed during the period Rs. 2.98,28.4631-

is not correct; that the correct figure is Rs.2,90,53,037/- and the same has been

ascertair.red from self-assessed monthly E.R.-1; similarly, the figure shown at column

(v) viz. Cenvat credit reversed on clearance of non-excisable goods @6% of the

value is not correct, the conect figure is Rs. 8,88,8811-

(vi) With regards lo findings recorded at Parc-24 of the impugned order there"is no such

master circular dated 19.01 .201 7 as cited by the adjudicating authority;

lculation ofCenvat credit which is required to be reversed /paid mentioned at

Page 3 of6
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Appeat No: V2l1 l/BVR/2021

Para-25 ofthe impugned order, is not correct as per the formula specihed under Rule

6(3A) (b) of the CCR, 2004; that corect calculation sheet was enclosed rvith the

reply to the SCN; that as per the sheet, the Appellant was required to pay Rs.

50,00,808/- out of total credit of input and input services taken during the period,

under sub-clause (iv) of clause (b) of Rule 6(3A) of the CCR, 2004; that the same

has been paid by the Appellant by debiting P.s.24,06,7061- from their Cenvat credit

account and Rs. 25,94,1021 by cash;

(viii) The adjudicating autl,ority has addecl the opening balance of Cenvat credit while

calculating the amount whioh is not corect; that the formula provides only Cenval

credit taken during tl.re month which does not include the opening balance ofCenvat

credit;

(ix) The Appellant has paid the 'amount' as provided in Rule 6(3) and 6(34) ofthe CCR,

2004 before the issuance of SCN as well as before issuance of the impugned order.

' which means that the Cenvat credit not taken; that the Appellant has taken Cenvat

credit but not utilized the same which was reversable under Rule 6(34) ofthe CCR,

2004; that as p0er Rule 14(1Xi) ofthe CCR, 2004 Cenvat credit can be recovered but

interest will not be payable and penalty is not imposable; that Hon'ble Courts and

Tribunals liave taken the view that even when Cenvat credit taken if it is reversed

helore Lrtilizatiorr, it woultl rnean tllal ('envat credit has nol been laken, therelore rhc

Appellant is rrot liable tbr payn.rent of inlerest on amount paid by thenr ;

(\) The penalty imposed under Section I IAC of the Act is illegal. The Rule 15 of CCR,

2004 provides for penalty 1br wrongly availed or utilized Cenvat credit;that it is

clear that penalty can be imposed where Cenvat credit has been taken or utilized

wrongly; that in the instant case neither the Appellant ahs taken the cenvat credit

nrongly nor utilized the sarne .

(xi) No evidence was adduced in the SCN to establish that the alleged acts or omission

had been committed by the Appellant deliberately or contumaciously or in flagrant

violation of provisions of law or with intention to evade dr"rty; that no penalty was
. imposable when there was no mala fide intention to evade payment of duty.

Therefore, the Appellant is not liable for penalty under Section 11AC ofthe Act.

4. Personal hearing in the mafler was held in virtual mode on 0l . I 2.2021 . Shri Sarju S.

Mehta, CA, attended the hearing on behalf of the Appeltant. He re-iterated the submissions

made in appeal memorandum.

5. I have careftilly gone through the lacts of the case, the irnpugned order, the Appeal

Memorandum filed by the Appellant a,d oral submission made at the time personal hearing.

'lhe issue to be decided in the case is whetl.rer the impugned order confirming demand of

central Excise duty Rs. 1,05,40,553/- under Seoion l lA(l) ol the Act read with Rule

I 4( I )(ii) of ccR, 2004 , along witl.r intercsr and imposition of penalty under Section I IAC

of the Act is correct. le

19-

E

gal and proper or not
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Appeat No: V2l11/BVR/2021

6. It is undisputed from the case records that the Appe ant was engaged in manufacture

ofexcisable as well as exempted goods. and rrad exercised option under Rule 6(3A) ofccR,
2004 for reversal of proportionate cenvat creclit with effect fiom 01.04.1017. However.

instead ofreversing cenvat credit as per the option bxercised, it had reversed Cenvat credit

@6% of the value of non-excisable (exempted goods). Accordingly, the proceedings were

initiated against the Appellant, wl.rich culminaled into the passing of impugned order.

7 . I find that the Appellant's rnain contention is thal the figures taken for calculation ol'

proportionate Cenvat credit, in SCN as well as impugned order are inconect.

7 .l rhe Appellant has pointed out that figure of cenvat credit of Rs. 2,9g,2g,463!shown

in column (ii) of Para-9 of the scN and reiterated at para-23 of the impugned order is

incorrect. The Appellant on the basis ofcopy of E.R.-t for the Month of April-2017, fu(her

contended that correct figure is Rs. 2,90,53,037/-. On the other hand, the adjudicating

authority at Para-23 of the impugned order has observed that "CENVAT credit of Rs.

2,98,28,4631- is correctly mentioned in the SCN as the same has been reflecled in the

monthly E.R.-1 return for the rnonth of April. 2017 filed by the Noticee." I llnd that above

discrepancy in figures taken, cannot be resolved at the Appetlate stage and hence. the matter

is required to be rernanded 1o the adjudicating authority for verihcation as per the records.

7.2. The Appellant's another contention is that while calculating the Cenvat credit

amount to be reversed in formula prescribed under Rule 6(34) ofCCR, 2004, for the period

April-2017 to June-2017, the adjudicating authority has also included opening balance of

Rs. I 1,53,37,7861, which is incorrect. 1'he Appellant further argued that tlie formula

provides for CENVAT credit taken during the month only which does not include the

opening balance of CENVAT credit. I find some merit in the arguments. It is observed ftom

the Para-25 of the impugned order that while calculating the amount to be reversed under

Rule 6(3A) ofCCR,2004, for the period April-2017 to June-2017, the adjudicating authority

has also included opening balance ofRs. I1.53,37,786/-, forthe month ofApril-2017, which

would be the closing balance of March-2017 i.e.. financial year 2016-17 . I fufiher find that

the procedure/steps given in clause (b) of Rule 6(34) of the CCR, 2004 also envisages for

credit ol inputs and input services taken during the month only. Hence, the matter needs to

be re-examined based on the legal provisions contained under Rule 6 (3A) ofthe CCR,2004

to arrive at the correct quantification. Accordingly, I find it proper to remand the matter to

the adjudicating authority to examine the issue again in the light of legal provisions

contained under Rule 6 (3A) of tlie CCR, 2004 and pass a speaking order in this regard.

l,l -, t
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8. The Appellant has also argued that interest under Section l lAA of the Act is not

imposable in its case, as it has paid the amount as provided in Rule 6(3) and 6(34) olthe

Rules beibre the issuance ol the SCN as well as before passing ol impugned order. The

Appellant fi"rrther argued that it had taken Cenvat credil but not utilized the same. As regards

penalty under Section l lAC of the Act, the Appellant has argued that it had neither taken

Cenvat credil wrongly nor utilized the same hence no penalty is imposable upon them under

Section 1 IAC of the Act. In this regard, I flncl that when the matler is being remanded fbr

re-examination ol the issue as per tindings recorded in Para supra, it would be proper if the

adjudicating authority also reconsiders the issue ol recovery of interest and imposition of

per.ralty afres}r in the light of submissions made by the appellant.

9. In view ol tl.re above findings, I set aside the impugned order and remand the

matter back to the adjudiczrting authority to decide the matter afresh as per the direction

given at Para 7 .l ,7 .2 and 8 above.

10. 3l$f,+,di drr cJ ff q$ sl{-d 6r frrcrr rcir6 rfi* t fuqr qnr I r

10. The appeal filed by the Appellant is disposed offas above
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