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u'rftfuc crt nr qlk t qR-a: 7

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST / CST, Rajkor

/ lamnagar / candhidham :

3r'M&cffi FT {rq q"i {frr /Name & Address of theAppellant&Respondent :-

M/s. Bhakta Kavi Narsinh Mehta UniveEity, Bilkha Road, Government Polytechnic Campus,, Khadiya, ,unagadh-
362640

{q qrtrT({fffl t qft-d 6t{ ;qf6 ffifu? i+t+ t sqffi rrlffi f crfltrs?q } +rqer 3r{rr q-. F, TF{r rl
Any peison aggrieved by this Order-in Appeal may file ar'appeal lo the appropriate autlotity in the followrng
way.

qf5lrf{^Tffq riTr" rI+ \r4 F{rfr qqlEl{j[Ifid-fitls cH {;.11i, +-.rtq T;cE ,l=E yr'r+'rq ,t 944 fi 'rr. 3SB r. ir.._
rrE f+i irtfi;rtrq, 1994 6t trEr 86+ ffiitd FlstitEn 7116 +ltr.l q?il I r/

Appeal to Customs, Excise & Service Tax Appellale Tribunal under Section 358 of CEA, I944 / Under Section 86
of fhe Finaice Acr, l994 an appea] lies lo "

Erft -rrq E"qrsijt {Eaftr{ q''t^qTTl ffq1 rIq. ifr<-r.rr+< e1+ rr< i-+r+r {ffiq;qr[rrBr''rr ff hihr +6, i€ ai6, z,
xr'. +. Trq, at te4l, sl +l qr{t fltFq I I -

The specia.l bench of Customs, Excise & Seruce Tax Appeuare Tribunal of west Block No. 2, R.K Puram, New
Delhiin a.ll matkrs relatinq to alassilicalion and vatuaribir.

T.'+{ .ffi{ llal + firrr rrrr q.H + 3r'r+r t's qrff sff} +qrur;+,+ffq rf,nE ,ta r,"i t{r+, ,ffiq .qrqrfu{rur rffirff
.rfqq ffi{'ftfun,,F&q a-q, {6crff rrfi 3rqrst,r*rrqrdrr- 3 z o o i ! + + rrfi qGc 

| /
To the WesL recional bench of Customs. ExclsF & Service Tax AoDellate Tnbuna.l ICESTATI ar. 2"r Fluor,
Bhaumali Bhswen, Asarwa Ahmedabad-38oo16m case of appeals othEl than as mentionid in Dara Iia) above

,rffic .rmrn-fr(vr * {qer jr{Tq e-R-d rri }, ft! +ftq rarz crq rx{Intftrrrr{{. 2oo r. s, fiqc o } imh Fuita i+r qq

9c,r EA-3 fr ?r, cffil t E* frqr 
"r 

qrfrq r(rt * ac t6q r{cB t ftq, rrr-r='rr{ rf6 ff qiq,qrl ff qh qt' ertr{r''rr
{qtar, aq! 5 firq rr rTt tq,5 qrs rqq-i.1 $ afls rqq T5 {++r so <re 

"c-r, 
q 3T[A-{? i-frcrr: l,Qoo,/- rlt,5,000/. '.rtf?I{l l0 o0o / - Eqd fi Ftultta rEr {16 St c1-A TiTq 6ir liulttd qrq 6r rrrr r{ riqttld slFttq ;qlqrttrr(Ur +t enl{r 6 qrr{{

,F{qr( + il{ t Erfr ff q{ft-rt 8-c'+ +d^Er[ qrt ]q'rftn +6. qf{? Rrr trrr qr{! FIRII rq-dfltr lrw Fr {'r+r*, t+ 4 s
$qr^t Er{r a[r6q T6r !qt0-{ 3{fi.ttq ;{r4nrF.'4 6t ensr ler4 E I lrfrFl fiq (4'crg1+ riq xFl?r-cr + qnl 500/- '.rrt Fr
FlEllrd ,Iq qqT frr{r Etrn r/

The aoDea.l to the ADDellare Tribuna.l shs-ll be filed in ouadruDlicale in torm EA-3 / as Drescribed under Rule b ot
Centr?il Excise lAd6eBl) Rules. 200I and shall bf'accolmDanied asainst one which at leasl should be
accomDanied bJ' a' fee of Rs. f.000/ Rs-5000/-. -Rs.10.000/- where amount o[
dutudimend / inter"est / oenaltv / refund ls uDto 5 Lac.. 5 Lac to 50 Lai and abov'e 50 Lac resDectivelv m the lorm
of c-rossed bimk draft in fav6iu of Asst. Reeistrar o[ brarch o[ arv nominaled Dublic se( t6r barl( ol lhe plar e
where the bench of env norrunated Dublic sEctor bank of the olace"where the behch of *le Trrbunal rs srtuh(ed.
Applicstion made for #ant of stay shall be accompanied by a fee of Rs. 500/.
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{rtTd

3rffiq ql{rftrfr{lT t rqer ,rff.r. En 3r[iF-{q I994 fr um B6n r} ]rrir ir{rfr{ Gs{{r.tr. 1994. +ft-,rq9(r)}rr4 ir'fii-{
ccrsT. 5 nqrvftdtffnrqi;,ftrtli r"t {rq Prq.lrl?q * F,a 3r+{ ff rfi A. Trff nFr fl,r I r{q + (T{i n.-I rF
rqrFrt +ff s,Gc) #, c+t i qrc i r.q'r+ v-F * qr*T, Iil iarE, ff q'rr,arq ff ff-+' flnqr .rn.,Iqtfl,5or''s {r,E r, r'ra
6q 5 ai{ €qrr 41 50 i{rd rqrr a:6 ,r?ErT 50 Fin4 Finr q firlE I al Fcrr: ! 000/- Eqt s 000/. 5.r,1 {qin t0 000/ F,r,l $r
ftult-r qm qrq ff ffi r+q +tr ftutft rrq {r '{.rdrr dl"}i +ffiq ',rrqiffi1 ff inr4r +'Trpr+ 'F{--R + F -E n ffi f
qr4F-{fi q-{ + ++ -fi qr4-ffi4-+6 grw dFI h"+t Trr cIEq r^r;iff1 1n't 1t rr.T rm, i+ ff r" ,It'{^i ir+I Tf{r ,i--i

iifu+ 3rffiq '{r(r$).r,.,r ff 
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Ifi ,,iu'{{c,1994 ff Lrr.r ae ff :q-trr.ril tzr G (2A) i. .i?Ftn {i 6i r& x.ftq, t-dr6, Fwtr{r+, 1994, * ftqq 9(z) rEi
qt2Al ; rr4 huiiT. rqi S.T. 7 i fi fl q6rfi !'i TH+ qrq rrr{.n. ,ft-q rqrd erq q-TTr 3rrlrfi r3T{rfl.'ffrq rrcl( !,I-fi arrr
'r.rrr 3rr'r 4r rffi ,iq{ +-r rr+n i rr+ qFi wilir. #ft qrfrt +. 3irra rrn 

"FFrq+ 
,rrq.n- drrfl 3qiir6. }nfu T.qi? sr'6/

i+r+r, +r vffrq qrq'rftr+rq'q+ {r# e3 {.? 6r FaEq e{ ar+ ffirr tr tA rfi flt t iqn-F-ff 6Fft | /-'l'he aooeal under sub secuon l2l and l2Al oI the seLtion a6 the Fin8nce Act 19S4. shall be f ed in For ST.7 as
prescribed under Ruleg (2) &9{2A) of the Servrce Tax Rules, 1994 and sha-I be accompenied by acopyof order
ir, Commrssioner Cenual Excrse or Commissroner, Central Excise (Appeals, (one of whlch shall be a cerufied
(onvt and coDv olllle order oassed bv Ltre Commrssionerauthonzlna the Assistant Commrssioner or DeDutt
(lrirninissionelr"of Cenrral l:xcise/ Servire Tax to frle *re aDoeal belorer:he AnDellere Tribunal
qt{l yr.:q. ilaTq t€T< yIFF frq q=IFFr 

'ItlTf,]q 
qTIt]-+Tq r Trgdl 16 TIiI rIg1irT rF qTq4 q lF-dl:t -TFITE IIEF 3ITUT;rIEr ly44 6I firl

Js..ci; 'fua, n fi Hrq ,{}fi{c. 1994 6r trrrr s3 * ir td +drnr fi rft qFI ff lrt l. qq qrtsi+ cff 3di{iq crft+?gr t
]rqn F,rT Frrq ricrq eT-6/qi fr{ qrrr + l0 el'rlFr (l0o/o). mr qFr rr{ Tqi{r rffid B. qr qqi . qq ffiq qqi<r r++rr<a e. +t
rr,r+n fqsr ar', a,ri ft *q urrr + ,ia,ir rqr ii, ari Er# 3riGF +c'qlrf aq r+s 6qi ;r rrlOs r'drr- ;-+o 3a6 er+-ga i+rrr h fi{-i .qirr ffin ,r' ,ftr' } ftw crR-q *

{r) ur,l Il fl+FFta-EFq
hi) iriz cql f,i 4r rd rrtrd,rilr
i,'i) ir're-. TEr ft{Errcrfi 6 fr{c e i. ,i+tr iq .q;c
- aifi a6 ft; qq uEr { yrqun HTq (c. 2) 3TfuG-rq 2014 + 3r.ir c Td'B-4r rrffiq rr1M a- rqq a-{rrrrfn
.rr.ra 3rfi qi jrfF + {rrl Tfr Emt/

For an appeal ro be fded before the CESTAT, under Secuon 35F of the Central Excrse Act, I944 whrch ls also
made appLcable to Servi(e Tax under Secuon 83 of the Finance Act, 1994, ar appeal agatrst tlus order shall [e
befoJe the Tnbunal on payrnent of I Oolo of the duty demanded where duw 'or duti and ;ena.lty are in dispute, or
p"n-fury. *triie-pinatty'Jo". ii i" ai"i,t ie, pra;ided Ga am;u;l-oi pie:ai!osi'payiuiii'*otta uJiub:ici tb i
ceiling oI Rs. 10 Crores,- Under CenLral Excise and Service Tax. "Dutv Demanded" shall include :

(r) amount determrned under Sectjori I I D;
(ii) amount of erroneous Cenvat Credrl taken:
(rril amount payable under Rule 6 oft}|e Cenvat Credit Rules

- provided further that the provisions of thrs Secuon shall not aDDly to the stav aDoLcation and aoDeals
pendrng before any appellare aulhbrrry pnor to the cornmencemenr ofthi FLnance (No:2) Air, 2014.

qrad {a{R fr{,rfttur qr+fi :

Re viQlo rt a ppf lcatien to^Gqvqrn m e nl Of lrld la :

fc arelr fi ,i+fE['rr{rF{fi! F+s.Bfuc qrq=ir t. ,iffq TiqIE fl-F xlift{c.1994 ff rlr{r 3SEE + y{q[iE{ * sfurl-<re-r (fuq
,rr.i r*rr,'f{frepr }r:rd-i #. En d=rrdq; .r+q Ffl{rqi +,n !'fu, ffi Ac #, -,ire-qrt, # Ei+ft- t tboot, + i*qi

A revisioh'aDDLcaLion hes to the Under Secretarv. to the Governmenl of lndre. Revision ADDlication tjnir
MrnistrvofFiiianii.DeoanmenibrRivinut.4tlit1obi.J6ev-arrDaeD-Enil-ain;.-Farii;nieni-SrFeil Ftew niiiii:
I 1000 f, unde-r Section 35EE of tie CEA I444 rn respeci of the follo\^,ing casc, -gbverned by frst pr6viso to sub.
sectjon lli of Section 358 ibid.

gfu^'na + E#t ag+m-+ qrF:I n, T6i {6qri.Ht qrt q"=I Frfr $rrqi i {gF rIE ; sr-.rri + <t<rr Sr Fr6 ir-q srrqr +t h.
l?jfi rrd, rrs'" rIE 4 {{i lrsr, tr{.cr'rrd-4 4 eTm, q] it#'r lisF 116 i qr {srr[rts Er{ 6 yTq?ur + Etrrr, i+{( mr.qi qr B i
q3lr rIB q qI{ 6 T6qI{ S qIFq qr/
Irr qase of a-ny lo'ss of Roods, where tl)e Ioss occurs rn trarlsit from a factorv to a watehouse or to another factory
or from one'warehouse to another during the course of processing of th"e goods in a warehouse or in storag-e
rvhether in a factory or in a warehouse

T- " {rc'rfi{ Tg 
qI +i d Mnf.S qfq }. Bftqtq rg+ d rr+ 'r'rr& J+iffiq T,'rrq,fq + gc rft}4* nrrr i.

nT qTr{ 6 AT F6{ rrS Cr ef{ {1 Ffird fi rlq et /
ln case of ribate oi autv of excise on sooals exDorted to anv countrv or territorv outside India oI on excisable
rnarerial used in $e mahufacture of thE goods \i,hich are exiorted to'any countri or lerritory outside lndra.

qE rsrE rrq 6I qrr+ra frq Fe-rr qrr< h qrr.. ccrq qI rern qil crm fr{rtd ftfl ll[r ir I
In case ofgoods'exponed outside Indra export to lfepal or Bhutan, without'pa].rnent ot duW.

ct{ffd r.crq { Trcrr{ irq + rrqnrt 6 f+r' iT qft ir*a sc +fitfraq r.< rst fufq-T craur+ * rd {rq # 
'rg 

* +r rrt ,fiE,r
,irrr{- ('{+..) + E'I,.r Fl vrAff-qq 1a. z),1cag I ur.I 109 + ar,l G-ca ff ,rt d]"tq rq-{I qqrinqlt trr fl {ri t crfii F"
n, Brl
Credit ol anv dury allowed to be utilized lowards Dal1alent of excise duw on frnal Droducts under the Drovlsions
of thls Acl o-r the'Rules made there under su.h oider rs passed bv the'Commrssrbner (Appea-ts) on oi aJter, the
dalc appolnted under Sec. l09 ofthe Finance (No 2) Act, l998. -

Tr.rfr, xriad 6r n cfu vr{ }irfrr EA-s i. i ff q'{rq rtqrfi qrq rx{rq)ffit.2oo 1. * ftqq s * 3r ,l-d RftEE *. sE
?,r a,itrqq fi: qrc+ ia"tc fir arfi qr'fu rrrn-6 3rifi{ + qrt cFi ddciE 3rfrq ,rA{ ff i cft{i l-dq ft arff qrBur srq

*i#q r.ns,fn 3ifuffic, 1944 # irr.r js-EE + Tra ftri'fi-d,Ik ff rarq,ft h qreq * #, c{ TR.6 ft eh dfi[ ff Tr{i
sTrFtrr /'fhe above aDDlicauon shall be made rn duohcale rn Form No. EA.8 as soecifred under Rule. 9 of Central Excrse
(ADDeals) Rtfes. 2001 within 3 months fiom the dare on which rhe drder sousht to be aDDealed aeainsr rs
coirimurircated and shall be accomDanied bv two coDies each of $e OIO ard OrdEr-ln-ADDeaL'lt should also be
accompanred bv a copy of TR 6 Chsllan ell-dencinB palrment of prescribed fee as prescri6ed under Secuon 35.
EE ofCEA, I944, undir Mator Head ofAccount. "' "

qrtnrq xi.d-{ A, qrq ffi{fia-d f}uifra rrq 6r ,rarc,ft ff f,t srGr. r

izi ,ian -+-r n+ qc -ra rr rri {q * +I Fqt 2oo/ . {r q'r+ri hrr ,rm rtr qfd rcr rrq q+ Trq rq} + rqrfl i i Fqn
1000 /6r{T rn Fi-{r qrr,l
Thp revisloir aDDucauon'shall be ac(omDanred bv a fee of Rs. 200/- where ttre amounr irlvolved rn RuDees C)ne
l.aL or less and Rs. 1000/ where the ariount in'iolved rs more rhah Rupees One Lsc.

qE 
^rlravr t +,t-al lt'tl E qm+!I t:n rrq{ T< v6ct + ftq 46 51 qtr{rr- Tq-ts 6rr-+ Rqr qr{r qrftt r 5q irrq 6 dr| 5t''.fi n i{q rdl 6Fi n q{4 + tnq qlntEite rffi T{rtiFr@r 6I rr+ 3rql{-qr iidlq qt6F ,ir (rs qr+-a tM qrfl A r / rn cas"e

if the ordei covers var:ous Lmberi ot order- G oriiinal', fee T6r 
'each 

Ci.t.O. itri,uta tie ;arit * ffi'ai;rdI;il
manner, notwithstaidms *re fact thal lie one aope?l to't}le AoDellant Tribuna-l or the ohe aDDlicalion t6 [hE
Central Covt. As the cas? may be, is lilled to av6iil scnptoria w6rk if excising Rs. I lakh fee'oT Rs. 100/ for

q4rq:tfrr4 :{rr1rq cJFr 3rftft{q, rqzs, i 3q{fl-t + 3rgr. F qA{r !F rrrrn 3{Asr fr cfi c. fliuffta o.so 6qt armrrq
,lqi lelfi{ {rr Bt{I iIr*rrl /
One copy o[ appliealion or O.l.O. as the (.]se may be, and l}le order o[ the adiudlcatine authoritv shall bear a
r ourl [di sramp of Rs.6.50 as prescribed under Scledile-l in rerms o[ lhe Courl Fee ActJ975, as "amended.

Afn:fq, @ 
=qf 

[f qr{ r+r+.r *ftfu arq*.+.q t+nt Fi&l i:lqcrd4r, lgsz I EFrn q4 3rq dqftr{ qrF+ #
ITrqTcrd fi;l EIit FFrqI fi fi rlT cqEr 3lr6ftft FtqI Tr r Bl /
Atteqtion is also i4vite! tp the- rqles coverinf these ahd other related marters contained in t-he Customs, Excise
and Servrce Appellate Tribunal (Pro( edure) Rules, 1982.

Tg qffiq sr{W $i iIfF. erfuq 6{t + {?if}d qrtrfi, ftqa 3t{ a-+a-rq yrftnn } frq, 3rq-flff EqFfi-q +{src
ww1v.cbec.sov in +t e'!I €i6il ts I /
For tlle ela5orate, delalled and latest provrsions relaung to f fig of appeal to the higher appellate authonty, *le
appellanr may rpfer to the Depar_tflental websrte www.c'6ec.gov.-rn
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Appeat No: V7/ 1/EAJIBVR/2021

The Deputy Commissioner, CGST Division, Junagadh has filed the present

Appeal No. V2l01lEA2lBVRl2O21 in pursuance of the direction and authorization

issued by the Commissioner, Central GST & Central Excise, Bhavnagar

(hereinafter referred to as "Appellant Depaftment') under Section 84(1) of the

Finance Act, 1994 (hereinafter referred to as 'Act,1994) against Order-in-

Original No. BHV-EXCUS-000-JC-MR-003-2020-21 dated 04.03 202'l passed by

the Joint Commissioner, CGST Commissionerate, Bhavnagar (hereinafter refened

to as 'Adjudicating Authoity) in the case of M/s Bhakt Kavi Narsinh Mehta

University, Bilkha Road, Government Polytechnic Campus, Khadiya, Junagadh -
362640 (hereinafter referred to as 'Respondent').

2. The facts of the case, in brief, are that the Respondent is engaged in

providing affiliation to various colleges and for which they were collecting

affiliation fee for the same. The Officers of the Directorate General of Goods &

Service Tax lntelligence (hereinafter referred to as'DGGI'), Vapi Regional Unit

conducted enquiry in the matter and collected various documents /data from

the Respondent under Section 14 of the Central Excise Act, 1944 (hereinafter

referred to as 'Act, 1944') read with Section 83 of the Act. The DGGI was of

the view that the said activities were taxable as service under the provisions of

the Finance Act, 1994. lnvestigation revealed that the Respondent had

collected total amount of Affiliation Fee and Affiliation related fees amounting

to Rs.6,05,93,000/- from various colleges during the period from 0.1 .04.2016 to

30.06.2017 on which they did not pay Service Tax amounting to

Rs.90,53,975/- (including applicable cesses). On conclusion of investigation,

Show Cause Notice No. DGGI/SZU/36-35/2018-19 dated 29.03.2019 was

issued to the Respondent. The said show cause notice culminated in issuance

of the impugned order wherein the Adjudicating Authority has held as under:

(i) The activity of providing affiliation service to colleges and activity

of Renting out of Premises to various parties by the Respondent are

taxable services as provided under Section 658(51) of the Act, 1994

(ii) The Respondent being a Government authority becamb eligible

for exemption from payment of Services tax on the services of granting

affiliation to various colleges with effect frcm 14.05.2015 as the activities

carried out by the Respondent in terms of Levy of fee for recognition of

affiliation to various educational institutions cannot be equateci as

services for charging of service tax. Accordingly, the Adjudicai.ing

Authority has held that the Respondent is not liable to pay Service Tax

:tr{t

{

'i

Page 3 of 15

:: ORDER-IN-APPEAL I

lJ

'ir+

D



Appeat No: V2l 1 /EA2l8vR/2021

on consideration received for Affiliation Fee, Application Processing

Fees and Additional Affiliation Fee etc. from by the Respondent.

(iii) ln view of the above, demand of service tax of Rs.90,53,9751 is

liable to be dropped as the same was legally unsustainable.

3. The impugned order was reviewed by the Appellant Department and appeal

has been filed on various grounds, inter alia, as below:-

(i) The Adjudicating Authority has dropped the entire demand of Service

Tax of Rs.90,58,4751-for the period from 01.04.2016 to 30.06.20217 on the

ground that with effect from 14.05.2015, the University is covered under the

definition of GovernmenUGovernmental authority and being a

GovernmenUGovernmental authority because eligible for exemption from

payment of service tax on granting affiliation to various educational

institutions/colleges, as the activities carried out by the University in terms

of levy of fee for recognition of affiliation to various educational institutions

c.annot be equated as service for charging service tax for the period from

01.04.2016 to 30.06.201 7.

(ii) "Government" was defined by clause (264) of Section 658 of the Act,

1994 inserted with effect from 14.05.2015. The said definition reads as

under:

''(iovemment" means the Depaftments o1'the Central Government, a

State Government and its l)epartments and a Union territory and its

Departments, but shall not include any entity, whether created by a
statute or otherwise, the accounts of which are not required to be kept

in accordance with article 150 of the Constitution or the rules made

thereunder".

That the above definition of 'government' is both, an inclusive and an

exclusive definition. The expression, 'government' means and includes - (1)

Department of Central Government, (2) State Government arrd its

Departments and (3) a Union Territory and its Departments; that nothing

except the aforementioned three classes of Governments / Departments

shall constitute the 'Government. According to the definition, 'Government'

shall not include any entity, which has been created under a statute or

otheruise, the accounts of which are not required to be kept as per article

150 of the constitution or any rules framed under Article 150 of the

Constitution of lndia; that according to Article 150 of the Constitution of

lndia, the accounts of the union and of the states shall be kept in such form

as the President of lndia may, on the advise of Comptroller and Auditor

General (CAG) of lndia prescribe
al{-ro
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Appeal Not V2l1 /EAz/BVRl2071

ln view of the above only the "Government' as explained above shall be

considered as government and entitled to benefits and privileges of

negative list and exemptions available to Government.

(iii) ln terms of the definition of 'Government', the University cannot be

treated as a Department of the Central Government, a State Government

and its department and a Union Territory and its department and hqnce, the

University is not covered under the inclusive clause of said definition; that

the Adjudicating Authority has relied upon the exclusion clause of above

definition that as accounts of University are required to be maintained in

accordance with the Article 1 50 of the Constitution, it should be treated as

Government and its services in the nature of providing affiliation to various

educational institutions/colleges should be exempted since 14.05.2015. The

Adjudicating Authority has erred in upholding the same. ln view of the

definition the Respondent should not have been treated as Government for

exemption benefit.

(iv) That as per Section 3(2) of the Bhakta Kavi Narsinh Mehta University

Act, 1965 (Gujarat Act No. 23 of 2015), the University is considered as a

body corporate by the name of "The Bhakta Kavi Narsinh Mehta University';

thus the Respondent being legal entity is not covered by the definition of

'Government and thus their said activity viz. granting affiliation to various

educational institutions/colleges, is neither covered under Section 66D of

Finance Act, 1994 pertaining to negative list of services provided by the

Government nor under Serial No. 09 of Notification 2512012-5T dated

20.06.2012.

(v) That even if the Respondent is treated as Government entity, all

services provided by government itself are not exempted from the service

that; that Government itself is covered under the definition of 'person' under

Section 65(8) under clause 37(viii); that only those services of Government

are exempted, which falls under the negative list or are specifically

exempted vide any notification; that the services i.e. granting of. affiliation

and approval to various colleges/educational institutions provided by the

Respondent are neither covered under the negative list nor are specifically

exempted vide any notification.

(vi) That the Adjudicating Authority has failed in appreciating that the

Circular No. 89/7/2006-5T dated 18.12.2006 of Board as relied upon by him
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was relevant to the period prior to introduction of negative list in Finance

Act, 1994 with effect from 01 .O7 .20'12.

(vi) That the decision of Tribunal in the case of Sikkim Nationalized

Transport Vs. Commr of Central Excise and Service Tax, Siliguri reported in

2018 (9) GSTL 397 (Tri. Kolkata) and the decision of Hon'ble Supreme

Court in the case of M/s. Malwa lndustries Ltd. reported as 2009 (235) ELT

214 (SC) relied upon the Adjudicating Authority are not applicable to the

present case.

(vii) The extended period of limitation as envisaged under proviso to

Section 73(1) of the erstwhile Finance Act, '1994 is rightly invokable in

respect of demand of service tax as they have suppressed the facts and

intent to evade payment of service tax and therefore, imposition of penalty

under Section 78 of the Act, 1994 is required to be imposed.

(viii) The Respondent is liable for penalty under Section 77 (1) ot the Act,

1994 as they have not registered themselves for providing taxable services.

(vii) The Respondent is liable for penalty under Section 77 (2) of the Act,

1994 as they have not filed periodical returns.

4. The Respondent vide letter/cross objection daled 22.07 2021 submitted that

the departmental appeal deserves to be dismissed on the following grounds:

(i) That the Respondent is an extended hand of the Government and

the accounts are being audited by the State Government as also CAG;

(ii) That they relied upon the Order No. RAJ-EXCUS-000-CO[vI-06-19-

20 dated 17.02.2020 passed by the Commissioner of CGST, Rajkot in the

iase of Saurashtra University wherein University has been considered as

the department of Government with effect from 14.05.20'15.

(iii) That the University is an educational institution and is eligible for

exemption under Notification No.2512012-3T dated 26.02.2012 as

amended and also as per CBEC Circular No. 17217120'13-5T dated

19.09.20 1 3; that they relied upon the decision of Hon'ble High Court of

Gujarat in the case of Sahitya Mudranalaya Private Limited in SCA No.

207 48 ol 2018 whereby the law is settled that the university is an

educational institution.

.i'',)
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(iv) That the Respondent has provided sovereign services and there{ore

also no service tax can be charged.

(v) That since the University is a department of Government as also

institution working for the benefit of the student, cannot have any intention

to evade the payment of service tax and, therefore, the show cause notice

is clearly barred by limitation.

(vi) The respondent has submitted further written submission dated

08.11.2021 wherein they relied upon the following decisions:

Madurai Kamaraj University - TS - 391- HC-2021-MAD-ST.
Sahitya Mudranalaya Pvt. Ltd. -2021- 46-GSTL-245-Guj. HC

lnternational Foundation for Research and Education 2020-
41 -GSTL-339-Trib-Chan.

(vii) The respondent has also submitted further written submission dated

11.11.2021 wherein it was contended that the Supreme Court in the case of

M/s. Can5n lndia Pvt. Ltd. Reported in 2021-376-ELT-3 has held that the

show cause notice issued by DRI is not valid and the proceedings cannot

be sustained; that in their case show cause notice is issued by DGGI which

is pari materia with the authority of DRI and hence the ratio laid down by the

Hon'ble Supreme Court is applicable to the present case.

5. Personal hearing in the case was held in virtual mode on 01.12.2021 Shri

Paresh Sheth, Advocate, appeared on behalf of the Respondent. He reiterated the

submissions made in cross-objection to appeal. He relied upon the case laws

submitted in the submission dated 08.11.2021 as well as dated 11.11.2021 .

6. I have carefully gone through the facts of the case, the impugned order,

grounds of appeal filed by Department and cross objections and submission made

by the respondent at the time of personal hearing. The issue to be decided in the

present case is whether 'Affiliation Charges' received by the respondents from

various colleges are liable to service tax or not. The demand pertains to the period

from 01.04.20'16 to 30.06.2017.

)

)

)

a

b

c

7. I find that the Adjudicating Authority has held that the Respondent is

roviding services by way of affiliation to educational institutions and thq same is

nsidered as taxable services as defined under Section 658 (44) read with

ction 658 (51) of the Finance Act, 1994 during the period from 01.04.2016 to

0.06.2017. However, the Adiudicating Authority has further held that the

respondent being a Governmental Authority, they are eligible for exemption from

payment of Services Tax on the services of granting affiliation to various colleges
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with effect from 14.05.2015 and dropped proceedings initiated vie the SCN. The

Department-Appellant has mainly contended that the University cannot be covered

under the definition of 'Government" and hence the dropping of demand by the

adjudicating authority was not proper.

8. I find that the Respondent has contended that that the University is an

educational institution and is eliglble for exemption under Notification No. 2512012-

ST dated 26.02.2012 as amended and also as per CBEC Circular No. 1721712013-

ST dated 19.09.201 3. They have also relied upon the decision of Hon'ble High

Court of Gujarat in the case of Sahitya Mudranalaya Private Limited in SCA No.

207 48 ol 2018, whereby the law is settled that the university ls an educational

institution. They also relied upon the decision of Hon'ble High Court of Madras in

the case of Mis. Madurai Kamaraj University being passed in similar set of facts.

9. lfind that in the notice, issued to the Respondent, it has been alleged that

the services rendered to colleges by the appellant were not by way of education

but by way of recognition/affiliation and hence, did not appear to be covered by

clause (l) of Section 66D of the Finance Act, 1994 (till 14.05.2016) or by Entry No.

9 of Notification No. 2512012-ST dated 20.6.2012 (read with clause (oa) of Para 2

of the said notification) as amended by Notification No. 9/2016-5T dated

01.03.2016.

9.1 I find that clause (l) of Section 66D of the Finance Act, '1994, prior to its

omission with effect from 14.05.2016, providing negative list of services read as:

"(l) services by way of-
(i) pre-school education and education up to higher

secondary school or equivalent;

(ii) education as a part of a curriculum for obtaining a

qualification recognized by any law for the time being

in force;

(iii) education as a part ofan approved vocational education

course;"

9.2 Further, Entry No. 9 of Notification No. 2512012-5T dated 20.6.2012, as

amended by Notification No. 3/20'13-ST dated 01 .03.2013, with effect from

01.04.2013, which exempted certain education services is reproduced as under :

Services provided to an educational institution in

respect of education exempted from service tax, by

way of,-

b t

"9

t;:,
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(a)

(b)
auxiliary educational services: or
renting of immovable property;"

9.3 The said Entry No.9 of the above said notification was substituted vide

Notification No.06/2014-sr dated 11.07 .2014, with effect from 11.07.2014 and the

substituted entry read as:

"9. Services provided,-
(a) by an educational institution to its students, faculty and staff;
(b) to an educational institution, by way of ;-

(i) transportation of students, faculty and staff;
(ii) catering, including any mid-day meals scheme

sponsored by the Govemment;
(iii)security or cleaning or house-keeping services

performed in such educational institution;
(iv)services relating to admission to, or conduct of

examination by, such institution:"

9.4 Clause (oa) was inserted in Notification 2512012-Sf dated 20.6.2012 vide

Notification No.06/2014-ST dated 11.07.2014, with effect from 11.O7.2014, to

define educational institution and it reads as:

'(oa) "educational institution" means an institution providing
services specified in clause (l) of section 66D of the Finance Act,
1994 (32 of 1994);';

The aforesaid clause was amended vide Notification No.9/2016-5T dated

"educational institution" means an institution providing services by

way of :

(i) pre-school education and education up to higher

secondary school or equivalent;

(ii) education as a part of a curriculum for obtaining a

qualification recognized by any law for the time being

in force;

(iii) education as a pa of an approved vocational education

01.03.2016 with effect from 14.5.2016, and the amended clause (oa) read.s as

coulse

5t2
,:t

9.5 It follows from the above that the exemption provided under Section 66D (l)

of the Finance Act, 1994 trom 12.07.2012 lnl fi.05.2016 was later on from

14.05.2016 continued through Entry No.9 read with clause (oa) of Notification No,

examined. lt is not a matter of dispute that the appellant is an educational

0 1 2-ST dated 20.6.2012.

0

nu

ln view of the above provisions under the Finance Act, 1994 as well as

der Notification No.25l2012-ST dated 20.06.2012, the issue is required to be
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institution. Therefore, what is required to be determined is whether the services

provided by them i.e. affiliation to other colleges falls within the ambit of

educational services. lt is alleged in the SCN that the activity undertaken by the

University of according affiliation to an institution and the activity undertaken by

such an institution, of facilitating students to take the examinations conducted by

them (for the purpose of obtaining a degree in the relevant subject awarded by the

University) are two distinct and separate identifiable activities. ln this regard, lfind

it relevant to refer to the judgment of the Hon'ble High Court of Gujarat in the case

of Sahitya Mudranalaya Pvt Ltd Vs. Additional Director General - 2021 (46) GSTL

2a5 (Guj.). lt is also pertinent to mention that the judgment of the Hon'ble High

Court of Gujarat was subsequently affirmed by the Hon'ble Supreme Court of lndia

-2021 (48) GSTL J62 (S.C.). The Hon'ble Gujarat High Court had in Paras 13.21,

13.22 and 13.23 of their judgment held that:

"13.21 In the light of the above principles enunciated in the

decisions referred to hereinabove, this Courl is of the opinion that

the word "education" cannot be given a narrow meaning by
restricting it to the actual imparting of education to the students

but has to be given a wider meaning which would take within its
sweep, all matlers relating to imparting and controlling education.

Examination is an essential component of education as it is one of
the major means to assess and evaluate the candidate's skills and

knowledge, be it a school test, university examination,
professional entrance examination or any other examination. As
held by the Supreme Court, the examination is considered as a
common tool around which the entire education system revolves.

13,22 Thus, education would mean the entire process of
leaming, including examination and grant certificate or degree or

diploma, as the case may be and would not be limited to the actual

imparling of education in schools, colleges or institutions only.
Unless the School Boards hold examinations, the education of
school students would not be complete, so is the case with college
students, whose education would be complete only when the

University conducts examinations and awards degrees or
diplomas. It is the School Boards which issue the Secondary and

Higher Secondary School Certificates after holding examinations

and the University which confers degrees/diplomas etc. after

holding examinations. Unless a student holds a ce(ificate issued

by a Board, his or her school education would not be complete,

similarly, without a degree or diploma being conferred by the

University, college education would no1 be complete. Therelbre,

examinations are an indispensable component of education,

without which such education is incomplete. Therefbre, to say that

Boards,/LJniversities are not "educalional institutions" would

amount to divorcing examinations from education.

13.23 Clause (l) of Section 66D of the Finance Act may be

examined in the light of the above. Sub-clause (i) of clause (l)

refers to pre-school education and education up to higher

secondary school or equivalent. When the sub-clause says

education up to higher secondary school or equivalent, it goes

without saying that it includes the examination leading to

'^'a
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conferment of a certificate of having passed the l.righer secondary
school or equivalent. Similarly wherr sub-clause (ii) says education
as a part of the curricuium for obtaining a qualification recognized'
by any law for the time being in force, it is apparent that the
Legislature meant the entire process of preparation of curriculum
to the holding of examination leading to obtaining of a
qualification recognized by any law for the time being in force. If
the contribution of the Boardsfuniversities is excluded, there
would be no curriculum for obtaining a qualification nor would
there be examination leading to conferment of such qualification.
Clearly, therefore, it was not the intention of the Legislature 1o

exclude preparation of curriculum and holding of examinations
from the ambit of clause (t) of Section 66D of the Finance Act,
1994. As a necessary corollary, therefore, the School Boards and
the University in question would clearly fall within the ambit of
the expression "educational institution" as contemplated under
clause (oa) of Entry No. 2 of Notification No. 2512012-5.T. and
services provided by such Boards/University would also fall
within the ambit of the services as postulated under clause (l) of
Section 66D of the Finance Act."

10.1 lt, therefore, follows from the above judgment of the Hon'ble High Gourt that

education would not be limited to the actual imparting of education but also include

the entire process including grant of degree or diploma. The question that arises,

therefore, is whether affiliation is part of the education. lt would be fruitful to refer

to clause (l) of Section 66D of the Finance Act, 1994 as well as clause (oa) of

Notification No. 2512012-ST dated 20.6.2012 which reads as "education as a paft

of a cuniculum for obtaining a qualification recognized by any law for the time

being in force". ll is evident that qualification obtained as part of the education is

that which is recognized by any law for the time being in force. A diploma or

degree or any certificate issued by a college which is not affiliated to any

University established under the act passed by the legislature is not a qualification

recognized by law. lt is only the diploma, degree or any certificate issued by an

affiliated college which are granted recognition under the law. Therefore,

undeniably affiliation is an integral part of the process of educ4tion and

consequently services by way of affiliation would be covered by the provisions of

the Finance Act, 1994 and the notification referred to above.

11 I further find that the Respondent have relied upon the judgment dated

16.08.2021 of the Hon'ble High Court of Madras passed in W.P (MD) No. 20502 of

2019 in the case of Madurai Kamaraj University Vs. Joint Commissioner, Madurai

*15. When an educational institution is imparting education
as part of curriculum for obtaining a qualification as stated

supra,

4 ;.
reported in 2021-TIOL-1812-HC-MAD-ST. I have gone through the judgment and

that the issue involved in the case before the Hon'ble High Court and that innd

e present appeal is same. The relevant portion of the judgment is reproduced as

under:
$-rtr

)-

Y*
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no doubt, such services are being exempted and in this context,

there can be no quarrel from the revenue side also.

17, However, insofar as the said stand taken by the

revenue is concemed, we must take into aid the expanded

provision which has subsequently been inserted under mega

notification referred to above, whereby, clause t has been

inserted with effect from 11.07 .2014, where, the services

provided by the educational institution to its students, faculty

and staff are mentioned. The word "students", that we can

understand, with, the services provided, is nothing but
imparting education, whereas, the services to be provided by

the educational institution to its faculty and staff is concemed,

certainly, it may not be a direct activity of imparting education.

No staff or faculty is going to get any imparting of education

either from the institution or {iom the university. Hence, it is
not limited to the services of imparting education to students

alone for the purpose of exemption, but, it expands beyond

which, where, whatever the services to be provided by the

educational institution to its faculty and staff shall also form
part of the activity of education being provided by way of
services by the educational institution. If we take up this
language used, exactly, the services provided by the

educational institutions including the university not only for
students but also for faculty and staff would be covered under

the exempted purview.

18. Not stopping with that, it goes further saying that, an

educational institution can render services by way of
transportation of students, transportation of faculty and

transportation of staff. Like that it further goes, like, catering

including any mid-day meal scheme sponsored by the

Govemment. It further expands to security or cleaning or

housekeeping services performed in such educational

institutions. It also expands to services relating to admission or
conduct of examination by such institutions. The word -such

institution- according to the revenue is nothing but the

institution which impart education and conduct examination

i.e. affiliated college and not the university. But, in the

considered view of this Court, that kind of interpretation is not

possible, in view ofthe expanded meaning that has been given

and the explanation given, which shows the intention of the

Central Govemment who issued the mega exemption

notification, under which, we can understand that, what are all

the ailied services that shall form part of the educational

services, which may be services provided to the staff, services

provided to the faculty, expanded services like transportation,

boarding and lodging and other allied activities enabling the

students as well as the staff and faculty to come to the

institution and getting imparted the education.

Appeal No: V2l1 /EA2lBVR/2021
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16. Flowever, whether such kind ol'service of imparting

education as part of curriculum fbr obtaining a qualification

whether is rendered by the petitioner universiry is a question

where, it is the stand of the revenue that, the university is not

directly imparting any education except providing affiliation to
the institution, but would no1 deal with imparting education to

the students. Therefore, the activities of affiliation and allied

activities like inspection etc., cannot be treated as imparting

education by the educational institution concerned.



19. In this context, sub-clause (iv) of clause 9 referred to
above is so important, which says that, seruices related 1o

admission or conduct of examination by such institution are

exempted services. Here, the services rendered to admission is
two folds, one is the admission being made for the students in
a particular institution. However, such admission can be made
legally by the said institution, only on the basis of the
affiliation $anted by the University, fixing the intake strength
of each and every course for the particular academic year.

Illustratively, if there is a class where the university has given

permission/affiliation for 100 students, not even 101 students

can be admitted by the college. Therefore, that admission of
the students strictly relates to the affiliation granted by the

university. Therefore, the affiliation activity is an integral part

of imparting education for any student for getting qualified to
get a qualification like degree or diploma. Accordingly, the

services provided by the educational institution like the

petitioner institution i.e., the university to give affiliation can

be an integral part of the educational services, being provided
jointly, both by the University and the college. The college

cannot independently function without the affiliation of the

university. Therefore, for the purpose of providing the services

of education, both the university as well as the college

concemed, who get affiliated to the university, cannot be

separated.

20. This is the purposive interpretation which is only

possible, because, the services relating to admission and also

the conduct of examination by such institution has been

exempted. When we talk about the conducting of examination,

it is the vehement contention of the revenue as submitted by

the leamed Standing Counsel by relying upon the advance

ruling referred to above, stating that, exempted service on the

conduct of examination is that, it relates to admission to

institution and anlhing related to examination, based on

which, degree, title or diploma is conferred to the students.

21. With respect, this Court is of the concemed view that,

that kind of narrow or pedantic interpretation cannot be

possible in the words "conduct of examination". The reason

being, the very prime function of the petitioner university

under the statute, under which it has been created, under

Section 4(4) of the University Act, which has been quoted

herein above, is to hold examinations and to confer degrees,

titles, diplomas and other academic distinctions. Therefore,

holding or conducting an examination is primarily ajob of the

university and the colleges affiliated to the university are only

facilitators. Therefore, examinations are not conducted directly

by the colleges, it is being conducted by the university, but the

facilitator is the college. Therefore, the word "conduct of
examination by such institution" means, conduct of
examination by the university and the college and not by the
college alone. The examination is the examination of the
university, for which, facilitation is given by the college,
wherein the examinations are conducted and ultimately,
valuation is to be done by the university and marks are
awarded and degree is conferred by the university. Therefore,
it is the university, where, the facilitator is the college, where,
the examination is being taken place and therefore, the word

AppeaL No: V2/ 1/EAzlBVR/2021
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22. In this context, it is further to be noted that, the very
Advance Ruling Authority in the said order in paragraph

No.7.6 has also made it clear that, we do not part any opinion
on the claim of the applicant that they extend such services to

the institutions by extending the affiliation. Therefore, the said

issue as claimed by the said university in the said ruling of the

Advance Ruling Authority has not been answered and it has

been kept open by stating the aforesaid that they do not want to
express any opinion on such claim. Therefore, the claim made

by the university on that aspect even though was indicated, the

issue was kept open. In that context also, this Court feels that,
no such pedantic or narrow view can be taken as that would
destroy the very concept of providing exemptions to the

services rendered by the educational institutions. 'Ihe word
"educational institution", cannot denote only the college
affiliated to the university, but, it includes the university. As
stated above, without the university, college cannot impart
education on its own.

23. Moreover, the regime of service tax, i.e., prior to the
GST came into the field, had continuously made available the

exemption provisions, initially by Section 66-D, from 2012,
subsequently the mega notification, wherein, in the year 2014

clause 9 was inserted and subsequently by notification 9 of
2016, Clause 'l' of Section 66-D, which was omitted from the

year 2016, had been reintroduced by introduction of clause
(oa), where, under the heading "educational institution', the

exact Clause 'l' of Section 66-D has been inserted. Therefore,

tkoughout the regime between 2012 and 2017, the educational

institution had been provided with the exemption as has been

stated in various provisions of the Act as well as the mega

notification, followed by the amended notification and during

all these periods, these institutions including the universities

can very well enjoy the exemption. Accordingly, the stand

taken by the revenue for lelying service tax for the services

being provided by the petitioner university cannot be

approved."

11.'l The Hon'ble High Court had by the above judgment held that affiliation

charges are not chargeable to Service Tax. The above judgment of the Hon'ble

High court of Madras is binding upon me in terms of judicial discipline. Therefore,

following the judgment of the Hon'ble High court of Gujarat and Madras in the

aforementioned cases supra, I hold that the affiliation charges collected by the

Respondent are not chargeable to service tax.

,{
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"conduct of examination", cannot have such a narrow and

pedantic interpretation as has been given by the Advance
Ruling Authority in their order dated 19.11.2020, which has

been in fact, heavily relied upon by the respondent revenue.

Therefore, this Court is not subscribing the said view given by
the Advance Ruling Authority in their order dated 19. I 1.2020.

12.lnviewoftheabovediscussions,since'levyofServicetaxontheaffiliation

chargesdoesnotSustainonthemeritsinviewoftheabovedeliberationsand

t,
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findings, the question whether the University can be considered as Governmental

Authority or not is infructuous. Hence, I do not find it necessary to examine this

contention raised in the departmental appeal.

'13, ln view of above, I uphold the impugned order and reject the appeal filed by

the Department.

14. qffi fl{ {d 6t qS rrfif, sT F!.il{r gq$ffi ofrh t fuq orot B t

14. The appeal filed by the DepartmenlAppellant is disposed off as above

Pn ','"1 '6 D.
?(AKHILE H KUMAR)
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