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before tlr'e Trrbunal on Dawnent of I O'lo of tle dutv dema-nded wher6 duw'or duU and o'enalw are in disoute. or
penalty, where penalty'alone is in drspute, provided the amount of pre-deposifpayatile worild be sublect to a
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ard Servrce Appellate Tribunal (Procedure) fules, 1982
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Appeat No: V2l 11l BVR/2021

M/s. J. J. Transport, Porbandar (hereinafter referred to as "Appellant") has filed

Appeal No. Y2/1118VN2021 against Order-in-Original No. BHV-EXCUS-000JC-MR-005

TO 006-2020-21 dated 3l.03.2021 (hereinafter referred to as 'impugned order') passed by

the Joint Commissioner, Central GST Commissionerate, Bhavnagar (hereinafter referred to

as'adjudicating authority' ).

2. The facts ofthe case, in brief, are that during the course ofaudit ofthe records ofthe

Appellant, it was noticed by the departmental officers that the Appellant had short paid the

service tax under the category ofCargo Handling Services. Thereafter, on the basis ofaudit

observations, following SCN was issued to the Appellant:

The review of the objection necessitated issue of another SCN afresh covering the entire

period of 5 years prior to Audit objection. Accordingly, another SCN as detailed below was

issued to the Appellant.

2.1 Both the aforementioned SCNs were adjudicated vide OIO No 133-

134/BVR/Addl.Commri2oo9 dated 20.08.2009 by the Additional Commissioner, erstwhile

Central Excise, Bhavnagar vide which demand ofservice tax amount ofRs. 26,51',0051 was

confirmed along with interest and demand ofRs. 12,80,891i- was dropped. Penalties under

Section 77 and 78 ofthe Act were also imposed upon the Appellant.

by the Appellant against above OIO was dismissed by the then

N

SCN No. Date l'eriod Amount of
Service Tax
demandcd

(in Rs.)

Penalty proposed

under

vi 1s-

40iDemlHQ/2008

17.04.2008 16.08.2002 to

09.09.2004

t9.53,972 Section 76,77, and

78 of the Finance

Act, 1994 ("the Act")
and Rule 7c(iii) of
the Service Tax

Rules, 1994 ("the

Rules")

SCN No. Datc Period Amount of
Service Tax

demanded (in

Rs.)

Pcnalty proposed

u nder

v/15-
84/Dem/HQi2008

19. 12.2008 16.08.2002 to

31.03.2007

Rs. 39,3 1,896/- Section 76,77, and

78 of the Finance

Act. 1994 ('1he

Act") and Rule

7c(iii) of the

Service Tax Rules,

1994 ("the Rules")

2.2

\q

filcd
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Appeal No: V2l11 /BvR/2021

Cominissioner (Appeals) vide OIA dated 25.01 .20 I 0.

2.3. Being aggrieved by the OIA, the Appellant filed appeal before the Hon'ble CESTAT,

Ahmedabad. The Hon'ble Tribunal vide Order No. A/10495/2019 dated 13.03.2019 had

remanded the matter back to the original adjudicating authority to re-calculate the demand

as well as penalties as per the findings recorded in the above said order.

3. The adj udicating authority in remand proceedings initiated as per the direction of the

Hon'ble Tribunal, vide impugned order has (1) Confirmed the demand ofservice tax amount

of Rs. 19,40,793l- along with interest; (2) Dropped the demand of Rs. 19,91,103/-; (3)

imposed a penalty ofRs. 50001 under Section 77 ofthe Act; and (4) imposed a penalty of

Rs. 19,40,793/- under Section 78 of the Act.

4. Being aggrieved by the impugned order, the Appellant preferred the present appeal

contending, inter-alia, as under:

(i) The cargo handling services pertaining to the export of goods are exempt from

service tax as the same is rendered at the port area; that since the entire services are

provided in the port area such services are classifiable as 'port services' and not as

'cargo handling service'; that there is no demand underthe category of'port services'

in the impugned SCNs; that demand ofservice made wrongly under'cargo handling

services cannot be sustained and is liable to be dropped.;

( ii) CBEC circular No. Bl l/1/2002/TRU dated 01.08.2002 envisages that the cargo

handling services provided within port area, will fall under the category of PORT

SERVICES and not under CARGO HANDLING SERVICES;

(iii) All such invoices which pertain to the expofi goods must be excluded from the

demand notice and such demand should be dropped;

(iv) The para-5 ol the above circular mentions rhat all services pertaining to import or
' export cargo provided at the Port Area should be covered under the 'Port services'

and not under Cargo Handling Services. Since the SCN has not raised any demand

under the Port Services, the same cannot be demanded under Cargo Handling

Services.

(v) The invoices mentioned in their appeal memorandum (at para 4.6) pertain to the

cargo handling services provided to the shipping agents for the imported cargo

arrived at Porbandar port, hence it is pofi services provided at the Port Atea and

therefore not taxable under Service Tax:

(vi) For the years, 2003-04 (06-01-2004 to 2006-07, the above invoices were issued for
cargo handling services provided Porbandar Poft area for handling imported goods,

stored for domestic clearance, which is classifiable under "Port Services" and is

exempted when provided at port area;

&
E

,c

d(g{d
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Appeat No: V2l1 1 /BVR/2021

(vii) ln the definition ofcargo handling service, handling ofexport cargo is excluded; that

entire demand ofservice tax raised on cargo handling services for export cargo is not

at all sustainable and is liable to be dropped; that the reliance is placed upon

following judgments in their support :-

(i) 2019 (28) C.S.T.L. 63 (Tri - Del, - Shokat AII vs CCE
(ii) 2019 (22) G.S.T.L. 237 (Tri. - Mumbai) - CCE vs JWC Logistics Pvt Ltd
(iii) 2007 (8) 5.7.R. 472 {Tri.-Bang.) - Konkan Marine Agencies vs CCE
(iv) 2015 (40) S.T.R. 533 (Tri. - Mumbai) - CCE vs.INPT Prt Ltd
(v) 2013 (31) S.T.R. 453 (Tri. - Mumbai) -J.M. Baxi & Co vs CCE

1vi) 2012 (28) S.T.R. 574 (KeI.)-KSIEL Vs CCE Ct
(vii) 201 1 (22) S.1'.R. 305 (T'ri. - I-B) - Westem Agencies Pvt Ltd.vs (lCE

(viii) Other than export cargo, wherever the cargo handling services are provided, in the

port area, such services would get covered in the "Port Services" in the light ofthe
judgment of Larger bench in the case of Western Agencies Pvt Lirnited Vs. CCE

(201 I (22)STR(305(Tri.LB) ; since there is no demand raised under poft service. the

same cannot be sustained under cargo handling service at all;

(i*) The following invoices (as mentioned in para 5.4 of the Appeal memo) were raised

for services provided for handling expofi cargo; that above circular exempts the

cargo handling services provided lor handling export cargo, as it clearly mentions

that the handling of expott cargo is not included in the cargo handling services and

therefore service tax on such services cannot be demanded.;

(x) All the copies of the invoices raised from 01.04.2005 to 31.03.2007 was also

submitted to the adjudicating authority alongwith reply to the SCN but the same has

not been considered.

(xi) The entire issue is based on interpretation of classification of services. and

notifications and cit'culars, the extended period of limitation cannot be applied and

the demand ifany, should be restricted to normal period i.e., one year only from the

date ofissue ofSCN; that the date ofissue of SCN is 19.12.2008, and therefore, the

entire demand being raised for the period prior to one year i.e., prior to 20.12 2007,

is not sustainable;

5. Personal hearing in the matter was fixed on 21122.10.2021, 15'11 2021 and

01.12.2021. However, the Appellant did not appear for the hearing on any ofscheduled dates

nor any request was made for adjoumment. As three opportunities of hearing has already

been provided to the Appellant, I have no other option but to decide the matter ex-parte on

the basis of the available records.

6. I have carefully gone through the facts of the case, the impugned order and the

Appeal Memor.andum fi1ed by the Appellant. The issue to be decided in the case is whether

the impugned order conflrming service tax demand ofRs. 19,40,7931- under Seition 73 of

the Act, along with interest under Section 75 and imposing penalty under Sections 77 and

d',tCi6

l-
--'a

d,

d

,l-
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E,

Page 5 of7



Appeal No: V2l1 1 /BVR/2021

Section 78 ofthe Act is correct, legal and proper or not.

7. Ongoing through the records, I find that the adjudicating authority has initiated the

adjudication process on the basis ofdirection issued by the Hon'ble Tribunal vide their Order

No. A/10495/2019 dated 13.03.2019. The text of the above order has been reproduced at

Para-I2 of the impugned order. I find that the Hon'ble Tribunal vide above order had

remanded the matter for the limited purpose of re-calculating the service tax demand in

respect of supply of Terex loader only (Para-9 of the order). I have also observed that the

Appellant has not contended that it has challenged the above said order before any higher

Appellate Authorities. Therefore, the Hon'ble Tribunal's abovementioned order has attained

finality.

7.1 . I find that in view of the direction issued vide the Hon'ble Tribunal's order, the

adjudicating authority, in remand proceedings, was required to decide the service tax

demand pertaining to supply ofTerex loader only. I find that the adjudicating authority has

already recorded his findings on above issue at Para-19 ofthe impugned order. I further find

that the Appellant has not challenged the above findings in the present proceedings.

8. The Appellant has also argued that their cargo handling services pertaining to the

export goods are exempt lrom service tax. I find that the Appellant had raised this argument

before the Hon'ble Tribunal also. However, the Hon'ble Tribunal in their Order dated

13.03.2019 supra has observed that the Appellant had not fumished evidence in support of

its contention, so did not allow the benefit on this count (Para 7 of the order). As the

Appellant has not challenged the above order, the issue has attained finality and it cannot be

reopened especially when the Hon'ble Tribunal had remanded the matter for the limited

purpose of re-calculating the demand respect ofsupply ofTerex loader only.

9. The Appellant's another argument is that their entire services are provided in the port

area and hence, services are classifiable as 'port service' and not as'cargo handling service'.

The Appellant further argued that since there is no demand under the category of'port

services' in the impugned SCNs, demand of service tax under 'cargo handling services' is

Iiable to be dropped. In my view, the above issue, which has not been raised by the Appellant

in earlier proceedings which travelled upto the Hon'ble Tribunal, cannot be raised in present

proceedings. My views are supported by the tbllowing judgments:

(l) BHARTI TELECoM LID.Vs.CC2001 (134) E.L.T. 327 (S.C.).

(2) GUJARAT STATE FERTILIZERS & CHEMICALS LTD Vs. CCE 2016 (344)

E.L.T.326 (Tri -Ahmd.)

(3) V. DHANAPAL Vs.CCE2Ol0 (2s1) E.L.T.247 (Tri.-Chennai).
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Accordingly, I am not inclined to entertain the above argument of the Appellant in this

proceedings, which has arisen on account ofdirections ofthe Hon'ble Tribunal.

10. The Appellant has argued that as the entire issue is based on interpretation of

classification of services, and notifications and circulars, the extended period of lirnitation

cannot be applied in its case. On this point, i would like to refer to the Hon'ble Tribunal's

observations in their order dated 13.03.2019 which reads under: -

"lt is seen that in the instonl case, revenue has clearly pointed out that the appellant

had not filed ST-3 Returns and not taking service tax registration and thtLs, in lhe

instant case, the extended period oflimitation has rightly been invoked. It is seen thal

the appellanl had been operatingfor almost 5 years. It is apparent that the appellant

were awore of provision of law, since in the current competitive .field. it is natural lo

keep tob on all laws. "

In view of above explicit observations of the Hon'ble Tribunal, the Appellant's argument

against invocation of extended period does not survive. As the Appellant had suppressed

the material facts from the depaftment as observed by the Hon'ble Tribunal, the penalty

under Section 78 of the Act is automatically attracted. I also find that the penalty under

Section 77 ofthe Act is also rightly imposed by the adjudicating authority.

11. In view ofthe above findings,I uphold the impugned order and reject the appeal filed

by the Appellant.

12. efc+at err d ff 'ri er{-o +r ftqem 
=qt-o 

at* t foqr qrtr t t

12. The appeal filed by the Appellant is disposed offas above'

iry
f 6oo-'. \

S ntendent ILESH KUMAR)
Commissioner (Appeals)

r\-c>L'r -

Central GST(Appeal:)
Rajkot

B AD

tyrw eeqm, ag *i t-dr 6{ \rd a;*q riqr ne;,1wn fr*, wr*-*e qi qrr+rfr tgt
z; wn stqm, aq G t-+ ot gi *-;*q rorq {6, r{rd-fi 3rtrffir{q, rn*+.n +1 aTrqq?rs 6rffi tdr

:1{ga aqs', aq Si t-* +r f,zi hfiq ssr< {6, tre-{rp 3flgffirf,q, rrr++,n, *1orrq{q-6 6ffi Ngf

ny ,rr€ nr{et

*

4
c

To

M/s. J.J.Transport,

1't Floor, Harsiddhi Chambers,

S.T.Road,

Porbandar.

sccfl +.i.4is*3

qEdifod,6rftkM,
rrs * *e

ft;irtt

J;1..
,'.".Y

Page 7 ofl

LL",LA,

I



Appeat No: V7/ 11 / BVRI 2021

Page 8 of7


