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"r. Ralft( o.so rqt 6r qrrrdt

3&'"'pg.v"?:HBp"Tftg%l;trS ip""sir* s3t?,%1{."bft rtrd#8,$gTr".{,y6"iqh*i*ll6?*?tgd!f,X#* .

ffidffi.$#ffiffi'Sm;ffi*1m8fl ({r4 Rfu) fiq{rc-s, re8z it Effrd \r4 3rq nqftr qra:i +
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2. The facts of case, in brief, are that the Appeltant was registered with Service

Tax Department having Registration No. GOWS5192XSD001 under the category of

'Port Service'. During the course of audit of the records of the Appettant undertaken

by the Departmentat officers, it was observed that the Appettant had booked income

under the Head 'License Fee' for stevedoring, Harbour Craft, Ship Chandler, Ship

repair etc. during the period from F.Y.2013-14 to January, 2017.lt appeared that the

said income was covered within the term 'service' defined under Section 658(44) of

the Finance Act, 1994 (hereinafter referred to as 'Act') and was not covered under

negative list of services under Section 66D of the Act. However, the Appeltant had

not paid service tax on the said income.

3. Based on audit observation, show cause Notice No. Vl(a)i 8-83/EA-2000i Circte-

Yl20,l7-181Gr.22 dated 16.1.2020 was issued to the Appettant calting them to show

cause as to why service tax amounting to Rs. 1,31,996/- shoutd not be demanded and

recovered from them under Section 73(1) of the Act atong with interest under Section

75 of the Act and proposed imposition of penatty under sections 76,77 and 78 of the

Act.

3.1 The above show cause Notice was adjudicated by the adjudicating authority

vide the impugned order wherein he granted benefit of cum-tax and re-determined

service tax demand at Rs, 84,354/-, which was confirmed under Section 73(1) of the

Act,alongwithinterestunderSectionT5oftheActandimposedpenattyofRs.

84,3541'under Section 78 of the Act'

4. Being aggrieved, the appettant preferred the present appeat on the fottowing

3

grounds:

(i)

and

The adjudicating authority has overtooked the submission made by them

mechanicatty confirmed the seryice tax demand. The adjudicating

authority overlooked that the appel'tant is a Government authority and the

activities carried out by the appetLant are exempted from payment of service

-,'fli ll."t 
the impugned order has retied on the definition of port service to

'' 
" " .. , 

", 
page No. 3 of 1'l

:: ORDER-lN-APPEAL ::

M/s State Charges GOG (Gujarat Maritime Board), Porbandar (hereinafter

referred to as 'appeltant') has fited Appeat No. V2l22lBVR/2021 against Order-in-

Original No. DC/ JND/1/2021-22 dated 20.4.2021 (hereinafter referred to as

'impugned order') issued by the Deputy Commissioner, CentraI GST Division

Junagadh, Bhavnagar Commissionerate (hereinafter referred to as 'adjudicating

authority').

b- \,
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confirm the demand which is not retevant in the period of dispute; that the

impugned order is a non-speaking order and relied upon decisions in the case of

Cyril Lasardo (Dead) reported as 2004 (7) SCC 431 and Shukta & Brothers

reported as 2010 (254) ELT 6 (SC).

(ii) That Articte 246 of the Constitution of lndia prescribes subject matter of

laws made by Parliament and by the legistatures of states, the Appeltant is an

audhority under Entry 31, List lll of Seventh Schedule to the Constitution of

lndia for administration of ports other than major ports in the State of Gujarat.

The Appetlant has been constituted by the Government of Gujarat under the

Gujarat Maritime Board Act, 1981 and is a statutory authority for

administration of minor ports in the State of Gujarat. The Appettant is

empowered to levy state charges under Section 22A of the Gujarat Maritime

Board Act, 1981 and derives power to levy charges for handling and shipping,

license fees, waterfront royatty etc. As per sub Section (2) of Section 22A, the

above charges are to be credited to the consolidated fund of the State of

Gujarat. They had charged license fee as per the constitutional powers

conferred upon them and the same cannot be equated with the consideration

for the services rendered. They had charged License Fees in tieu of sovereign

function discharged by them and hence, the same is not taxable and retied

upon Board's Circular No. 89/0712006 dated 18.12.2006, Master Circutar dated

23.08.7007 issued by CBEC; FAQ 2008 dated 04.12.2008 and FAe 2010 dated

01 .09.2010 issued by DGST, CBIC, Government of lndia and foltowing case [aws:

4

(a

(b

(c

(d

) CMC Limited - 2007 (7) STR 702 (Tri.-Bang)

) Etectrical lnspectorate, Govt of Karnataka - 2OOg (9) STR 494 (Tri.-Bang)
) CS Software Enterprise Ltd. - 2008 (10) STR 367 (Tri.-Bang)
) Maharashtra lndustrial Development corporation reported as 2014-TloL-

2022.CESTAT.MUM.

(iii) That as per Articte 246(3), the legistature of any state has exclusive
power to make laws for such State or any part thereof with respect to any of
the matters enumerated in List ll in the seventh Schedute to the constitution of
lndia. The Gujarat Maritime Board Act, 19g1 has been framed and enacted by
the State Government of Gujarat under Entry 31, List il to the seventh
schedule to the constitution of rndia. Therefore, only the Government of
Gujirat has power to levy such charges and the central Government cannot
make any law to levy tax on the statutory charges cottected by the state
Government.

(vi) That for imposing penatty under section 7g of the Act, there shoutd be

--.911, 
in-tention to evade payment of service tax, or there shoutd be suppression or

Page No.4 of 1t
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concealment of materia[ facts. They had provided att the detaits as and when

desired by the Department vide the letters to the Department and at no point

of time they had the intention to evade service tax or suppressed any fact
wilfutty from the knowledge of the Department. That they are state

Government of Gujarat. The essential ingredients for imposition of penatty

under section 78 of Finance Act, 1994 is that there shoutd be intention to

evade payment of service tax. since they are government, there cannot be any

malafide intention on the part of the government to evade payment of tax. For

this reason atso penatty under section 78 is not imposabte and retied upon

fottowing case [aws:

(a) Suvikram Ptastex Pvt. Ltd. -2008 (225) ELT 282 (T)
(b) Rattis lndia Ltd. - 2006 (201) ELT429 (T)
(c) Patton Ltd. - 2006 (206) ELT 496 (T)
(d) Satguru Engineering & Consuttants Pvt. Ltd.- 2006 (203) ELT 492 (T)
(e) lndian Hume Pipes Co. Ltd. - 2004 (i63) ELT 273 (T)

6. I have carefully gone through the facts of the case, the impugned order and

submissions made by the appetlant in the Appeal Memorandum and at the time of

personal hearing. The issue to be decided in the present case is whether the Appeltant

is tiabl.e to pay service tax on the income booked under the Head'License Fee'or not.

6. On perusat of records, I find that the Appettant cottected 'License Fee' for

stevedoring, Harbour Craft, Ship Chandter, Ship repair etc. during the period from

F.Y.2013-14 to January, 2017 and credited the same to the Consotidated Fund of the

Government of Gujarat. The adjudicating authority confirmed service tax demand on

the said ticense fee on the grounds that the same was covered within the term

'service' defined under Section 658(44) of the Act and was not covered under negative

list of services under Section 66D of the Act.

6.1 The Appettant has contended that they are empowered to levy state charges

under Section 22A of the Gujarat Maritime Board Act, '1981 and derives power to levy

charges for handting and shipping, license fees, waterfront royatty etc. As per sub

Section (2) of Section 22A, the above charges are to be credited to the Consolidated

Fund of the State of Gujarat. They had charged ticense fee as per the constitutional

powers conferred upon them and the same cannot be equated with the consideration

for the services rendered. They had charged License Fees in [ieu of sovereign function

discfprgq.C by them and hence, the same is not taxable and relied upon Board's

5
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5. Hearing in the matter was scheduted in virtuat mode through video

conferencing on 15.11.2021. Shri H.D. Virk, C.A., appeared on behatf of the

Appettant. He reiterated the submissions made in appeal memorandum.
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Circutar No. 89/0712006 dated 18.12.2006, Master Circular dated 23.08.2007 issued by

CBEC; FAQ2008 dated 04.12.2008 and FAQ2010 dated 01 .09.2010 issued by DGST,

CBIC.

7. I find that the Government of Gujarat has enacted the Gujarat Maritime Board

Act, 1981.and powers of administration, control and management of minor ports and

for matters connected therewith were conferred to Gujarat Maritime Board. The

appeltant derives power to levy charges for landing and shipping, ticense fees,

waterfront and lighterage charges under Section 22A of the Gujarat Maritime Board

Act, 1981 , inserted w.e.f. 1.4.2008, which reads as under:

*22A.(1) 
The State Govemment shall levy,

(D Char es for landin and shi licence fee waterfront and

6

minor oorts which are under administration. control and manasement ofthe Board: and

(ii) Waterfront royalty as applicable at minor ports in the State of Gujarat, at such rates as

the State Government may, by notification in the Official Gazette, specifu.

(2) The State charges referred to in sub-section (1) shall be collected, in the manner as

may by prescribed, by the Board or by an officer as may be authorized by the Board or
the State Govemment and all such monevs shall be credited to the Consolidated Fund of
the State."

(Emphasis supptied)

7.1 Frotn the above statutory provisions, it is clear that the appel.lant is

empowered by Gujarat state legistature to cottect ticense fee on behatf of the

Government of Gujarat. Further, it is also on record that license fee so cottected by

the appettant was credited to the consotidated Fund of the state of Gujarat.

Therefore, I am of the considered view that the said fees tevied by the appettant has

to be considered as statutory [evy and the same do not attract service tax. I rely on

the order passed by the Hon'ble cEsrAT, Ahmedabad in appe[.ant's own case

reported as 2015 (38) srR 776 (Tri.-Ahmd.), wherein the Hon'bte Tribunat has held

that any amount coltected, after 01.04.2008, by Gujarat Maritime Board, has to be

considered as statutory levy onty and service tax tiabitity thereon may not arise, if
cotlected as per section 22A of the Gujarat Maritime Act, 19g1. Retevant portion of
the said Order is reproduced as under:

*4.4.1 Article 246 of the constitution of lndia prescribes subject matter of laws made
by Parliament and by the legislatures of States. Articre 246(2) states as under:
'(2) 

_ 

Notwithstanding anything in crause (3), parliament and, subject to clause (1), the
Legislature of any State also, have power to make laws with respeci to any of the matters
enumerated in List III in the Seventh Schedule (in this constitution referred to as
"Concurrent List")."

t

4.4.2 Accordingly, vide Entry No. 3l of List III of the Seventh Schedule the state
Govemment is empowered to make raws for ports other than those declared by 

"; 
;;;;

law made by Parliament or existing law to major ports.
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4.4.1 The State Govemment of Gujarat has enacted Gujarat Maritime Board Act, 198i
in view ofthe power given to it by Entry No. 31 of List III of the Seventh Schedule to the
Constitution of lndia. The appellants are a body constituted under the provisions of
Gujarat Maritime Board Act, 198 I to administer minor ports within the State. The
shipping and landing fees are collected by the appellants under the provisions of Guj arat

Maritime Board Act, 1981.

4.4.4 Hon'ble Supreme Coud inthe case of appellants itself, reported at 2007 (14) SCC

704, the Hon'ble Supreme Court observed as under:

"7. As can be seen flom the preamble of the 1981 Act, it is clear that the Board has

been constituted, inter alia, for purposes of development and maintenance of minor ports.

Under the said Act, the Maritime Board also renders services like stevedoring, transport

of goods, storage, shipping etc. It is also in charge of upkeepment of jetties, wharfs,

roads, lights etc. However, the main object ofthe said Act is development of minor ports

in the State of Gujarat. The income, accruirg to the Maritime Board, ilcluding reserves

and surplus are also required to be deployed and credited to a separate fund to be utilized
for development of minor ports within the State. In this connection, we quote Sections

73,74 and75 of the 1981 Act herein below which read as under......."

10. It is also to be mentioned that w.e.f. 1-4-2008, the Gort. of Gujarat has amended the

Gujarat Maritime Board Act, 1981, wherein Section 22A has been inserted. The said

Section 22A s ificallv states that any amount orovided bv Guiarat Maritime 86ard. the

7

aopellant is a State 1ew and a torv lew and oroceeds of such lel'v are

credited to the Consolidated Treasurv Fund of State of Guiarat. If that be o. anY amount

collected after 1-4-2008 bv Guiarat Maritime Board, can be consid statutorv levv

only and Service Tax liabilitY thereon mav not ar1S

(Emphasis supptied)

7.2 The appeat fited by the department against the aforesaid decision has been

dismissed by the Hon'bte supreme court reported as 2015 (39) STR 529 (SC) and hence

the above Finat Order of the Hon'bte CESTAT, Ahmedabad has attained finatity in

2015.

7.3 l find that CBEC vide Circular No. 89/7/2006.5T dated 18.12,7006 has also

ctarified as under: -

2. The issue has been examined. The Board is of the view that the activities performed

iy tt" .or"..igrvpub1ic authorities under the provision of law are in the dature of

.Lt"aory obligaiions which are to be fulfilled in accordance with 1aw. The fee collected

iy tfr"- for ierforming such activities is in the nature of compulsory levy as per the

piovisions of the relevant s;tute, and it is deposited into the Govemment Treasury' Such

ilt itl; purely in public interest and it is undertaken as mandatory and statutory

il.alon. Tir"se ur" not in the nature of service to any particular. individual for any

consideration. Therefore, such an activity performed by a sovereign/public authority

*or. trr" pr""irions of iaw does not constitute provision of ta,xable service to a person

and, therefore, no service tax is leviable on such activities'

7..4 ln vieyy of above facts and tegat position' I am of considered view that the

, ifipetiant is not tiabte to Pay service tax on License Fee charged and cotlected by

' ':.1 PageNo.7of11
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them under the Gujarat Maritime Board Act, 1981 while performing sovereign

functions of the State and this fee cannot be treated as consideration for payment of

service tax towards rendering of any service as the entire amount has been credited

to the consotidated fund of the Government of Gujarat and has not been retained by

the appellant. However, I find that Section 66D of the Act has been amended by the

Finance Act, 2015 w.e.f .1.4.2016 and exclusion ctause (iv) has been inserted therein

to provide that:

"Aly service, other than services covered under ciauses (i) to (iii) above, provided to

business entities."

7.5 ln view of above, any service by Government or [oca[ authority has become

taxabte w.e.f .1.4.2016, when provided to business entities. ln the present case, the

Appetlant has admittedty collected 'License Fee' from business entities for providing

stevedoring, Harbour Craft, Ship Chandler, Ship repair etc. Hence, the Appettant is

required to discharge service tax on license fee for the period from 1.4.2016 to

31 .1 .2017, in view of amended provisions of Section 66D of the Act discussed supra.

However, the Appetlant is not liable to pay service tax for the period from F.Y. 2013-

14 to March, 2016 as per findings given supra.

B. Regarding penatty imposed under Section 78 of the Act, the Appettant has

contended that there should be an intention to evade payment of service tax, or

there shoutd be suppression or conceatment of materiat facts. They had provided att

the detaits as and when desired by the Department vide the letters to the

Department and at no point of time they had the intention to evade seryice tax or

suppressed any fact witfutty from the knowledge of the Department. That they are

state Government of Gujarat. The essentiat ingredients for imposition of penatty

under section 78 of Finance Act, 1994 is that there shoutd be intention to evade
payment of service tax. since they are government, there cannot be any matafide
intention on the part of the government to evade payment of tax.

8.1 I find that in the present case, extended period of timitation under section
73(1) of the Act has been invoked. Before examining whether penatty was correctty
imposed under Section 78 or not, it woutd be pertinent to examine whether extended
period of limitation under section 73 of the Act was correctly invoked or not, since
ingredients for invoking provisions of section 73 and section 7g are same and if
extended period of limitation is correctty invoked then onty penatty under section 78
of the Act can be imposed. r find that extended period of timitation under section 73
of the Act can be invoked when service tax has not been levied or paid or has been

short'paid or erroneousty refunded by reason of fraud or cottusion or

I

/4
/:" /
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wilful mis-statement or suppression of facts or contravention of any of the provisions

of this chapter or of the rutes made thereunder with intent to evade payment of

service tax. The impugned order has faited to bring on record existence of any of the

ingredients contained in Section 73(1) of the Act to invoke extended period of

limitation. Further, the Appeltant herein was constituted by the Government of

Gujarat under the Gujarat Maritime Board Act, 198'l and being a Government entity,

there cannot be any mens rea on the part of the Appettant to evade payment of

service tax. under the circumstances, extended period of limitation is not invokabte

in the present case. I rety on the Order passed by the Hon,bte CESTAT, New Dethi

passed in the case of Rajasthan Housing Board reported as 2021 (52) G.S.T.L. 144

(Tri. - Det.), wherein it has been hetd that,

"26. Coming to the allegations of suppression of facts, we are of the opinion that
there has to be a positive act of suppression apparent on part of the appellant along
with an apparent intention to evade the payment of tax and there has to be a wilful
misstatement as was held by Tribunal, Mumbai in the case of Centre for
Development ol Advance Computing v. CCE, Mumbai - 2016 (41) S.T.R. 208. The
Adjudicating Authority below is observed to have failed to show any such positive
act. Admittediy, the appellants were submitting their retums regularly. No question

of suppression otherwise is possible. Department has failed to reflect any wilful
misstatement. Appeilant. srllqiEqdly-is aqitstrumentality of State Govemment.

There cannot be an intent to evade the payment oftax. We rely upon the decision of
Delhi Tribunal in the case of Centre for Entrepreneurship Development v. CClr,

Bhooal - 2014 (3q S.T.R. 373 wherein it was held that when an Institute run bv a

State Govemment and associated in impl on of various welfare schemes of
the Govemment. the allesations of su ssion of facts OI wilful misstatement can

be nothinA but absurd.

27. In view of above discussion, the Department is not allowed to invoke the

extended period of limitation and the adjudication imposing penalties upon the

appellant is also held to be apparently wrong."

(Emphasis suppLied)

8.2 I atso rety on the decision of the Hon'ble chhatisgarh High court rendered in

the case of chhattisgarh State lndustriat Devetopment corpn. Ltd. reported as 2018

(17) G.5.T.1. 593 (Chhattisgarh), wherein the Hon'bte Court has held that,

(Emphasis supptied)

Page No. I of 1 1

"13. In the case at hand a1so. the CSIDC is an entity under the control of the

GovemmGf of' Chhattiseafh. It does not belons to ar individual who woulil evade

tax to comer profit in its business activity. The explanation put forth by the GSIDC^

th"t it ,r"r *d* bona fide impression that being an entity under the control of

Govemment it was not liable to pay service tax appears to be reasonable explanation,

therefore, mere non-registration under Section 65 or non-pa)ment of service tax on

the maintenance charges collected from industries would not amount to wilful

suppression or misstatiment of fact, hence, the CESTAT has rightly held that the

p."sent i. a case where the Revenue is not entitied to invoke the extended period of

iimitation. The first substantial question of iaw is, thus, answered against the

Revenue."

o
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8.3 I also rety on the Order passed by the Hon'bte CESTAT, New Delhi passed in the

case of Commandant, CISF Unit reported as 2019 (24) G.S.T.1.232 (Tri. - Del.),

wherein the Hon'bte Tribunal has hetd that,

"8. Also coming to the aspect of limitation as has been raised by the respondent,

we observe that the period of demand herein is w.e.f. April, 2009 to June, 2012.

SCN is issued on 9-9-2014. It is clear that the entire period of demand is beyond the

normal period of one year. The service provider herein is Govemment undertaking

Service recipient is also a public sector undertaking. There cannot be a single good

reason for either of the two to have an intent to evade the tax, there is otherwise no

evidence by the Department to prove any positive act on part of the service provider

which may amount as mens rea on the part of the provider to evade tax. Rather from
the above discussion it is apparent that SCN was issued under notional presumption

of flee accommodation to be the part of consideration which otherwise was not the

liability of the service provider in the given circumstances. Hence, to our opinion,
there appears no case of any suppression or mis-representation of facts on part of the

service provider (CISF). The Department had no occasion to proviso to Section 73 of
the Finance Act, 1994 for invoking the extended period of limitation. Seeing from
this angle, SCN is hit by the principle of limitation."

(Emphasis supptied)

8.4 ln view of the above, I hotd that extended period of timitation under Section

73 of the'Act is not invokabte in the present case. Hence, demand beyond normal

period is barred by limitation. Further, on examining facts, I find that demand for

normal period of limitation is atso barred by limitation considering that demand for

the period from 1.4.2016 to 31.1.2017, which has been hetd to be taxabte, was

required to be issued within 30 months from the retevant date. I find that the show

cause Notice was issued to the Appettant on 16.1.2020, which is beyond 30 months

from retevant date for the period trom 1.4.2016 to 31 .1 .2017. Hence, demand for the
period from 1.4.2016 to 31.1 .2017 is also barred by timitation.

9. ln view of above discussion, I hotd that the impugned order confirming demand

of service tax of Rs. 84,354/- is not sustainabte and required to be set aside and I

order accordingty. since, the demand is set aside, recovery of interest and penatty of
Rs. 84,354/- imposed under Section 7g are aLso set aside.

10. ln view of above, I set aside the impugned order and attow the appeat.

11 .

11.

q4tr+-of au rd o1 r( orfi-o or BrcT{r arr0-fi a-fit S fuqr qrar t r

The appeal fited by the appettant is disposed off in above terms.
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By RPAD

To,

M/s State Charges (Government of Gujarat)
Gujarat Maritime Board,
Near ST Bus Stand,
Porbandar.

+dIfr,
gw,ffinfueEcdt$,

\rs8cses+qrs.
frd-d{.

qfrftrfr:-
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2) BngftT, $-{q aq a Q-or o-t q.i atdq Efrrd {@., H'qrrR o1 efi-qqr6 6ffi fu t
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