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:: ORDER-IN-APPEAL ::

M/s State Charges GOG (Gujarat Maritime Board), Porbandar (hereinafter
referred to as ‘appellant’) has filed Appeal No. V2/22/BVR/2021 against Order-in-
Original Mo. DC/JND/1/2021-22 dated 20.4.2021 (hereinafter referred to as
‘impugned order’) issued by the Deputy Commissioner, Central GST Division

Junagadh, Bhavnagar Commissionerate (hereinafter referred to as ‘adjudicating
authority’).

¥ 4% The facts of case, in brief, are that the Appellant was registered with Service
Tax Department having Registration No. GOVTS55192XSD001 under the category of
‘Port Service’. During the course of audit of the records of the Appellant undertaken
by the Departmental officers, it was observed that the Appellant had booked income
under the Head ‘License Fee' for stevedoring, Harbour Craft, Ship Chandler, Ship
repair etc. during the period from F.Y. 2013-14 to January, 2017. It appeared that the
said income was covered within the term ‘service’ defined under Section ‘E:SB[JH} of
the Finance Act, 1994 (hereinafter referred to as ‘Act’) and was not covered under
negative list of services under Section 66D of the Act. However, the Appellant had

not paid service tax on the said income.

3. Based on audit observation, Show Cause Notice No. Vl(a)/8-83/EA-2000/Circle-
V/2017-18/Gr.22 dated 16.1.2020 was issued to the Appellant calling them to show
cause as to why service tax amounting to Rs. 1,31,996/- should not be demanded and
recovered from them under Section 73(1) of the Act along with interest under Section
75 of the Act and proposed imposition of penalty under Sections 76, 77 and 78 of the
Act.

3.1 The above Show Cause Notice was adjudicated by the adjudicating authority
vide the impugned order wherein he granted benefit of cum-tax and re-determined
service tax demand at Rs. 84,354/-, which was confirmed under Section 73(1) of the
Act, along with interest under 5ection 75 of the Act and imposed penalty of Rs.

84,354/~ under Section 78 of the Act.

4. Being aggrieved, the appellant preferred the present appeal on the following
grounds:
(1) The adjudicating authority has overlooked the submission made by them
and mechanically confirmed the service tax demand. The adjudicating
authority overlooked that the appellant is a Government authority and the
activities carried out by the appellant are exempted from payment of service

__tax:_that the impugned order has relied on the definition of port service to
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confirm the demand which is not relevant in the period of dispute; that the
impugned order is a non-speaking order and relied upon decisions in the case of
Cyril Lasardo (Dead) reported as 2004 (7) SCC 431 and Shukla & Brothers
reported as 2010 (254) ELT 6 (5C).

(ii)  That Article 246 of the Constitution of India prescribes subject matter of
laws made by Parliament and by the legislatures of states, the Appellant is an
authority under Entry 31, List Ill of Seventh Schedule to the Constitution of
India for administration of ports other than major ports in the State of Gujarat.
The Appellant has been constituted by the Government of Gujarat under the
Gujarat Maritime Board Act, 1981 and is a statutory authority for
administration of minor ports in the State of Gujarat. The Appellant is
empowered to levy state charges under Section 22A of the Gujarat Maritime
Board Act, 1981 and derives power to levy charges for handling and shipping,
license fees, waterfront royalty etc. As per sub Section (2) of Section 22A, the
above charges are to be credited to the consolidated fund of the State of
Gujarat. They had charged license fee as per the constitutional powers
conferred upon them and the same cannot be equated with the consideration
for the services rendered. They had charged License Fees in lieu of sovereign
function discharged by them and hence, the same is not taxable and relied
upon Board’s Circular No. 89/07/2006 dated 18.12.2006, Master Circular dated
23.08.2007 issued by CBEC; FAQ 2008 dated 04.12.2008 and FAQ 2010 dated
01.09.2010 issued by DGST, CBIC, Government of India and following case laws:

(@) CMC Limited - 2007 (7) STR 702 (Tri.-Bang)

(b) Electrical Inspectorate, Govt of Karnataka - 2008 (9) STR 494 (Tri.-Bang)
(c) C5 Software Enterprise Ltd. - 2008 (10) STR 367 (Tri.-Bang)

(d) Maharashtra Industrial Development Corporation reported as 2014-TIOL-

2022-CESTAT-MUM.
(i)  That as per Article 246(3), the legislature of any state has exclusive
power to make laws for such State or any part thereof with respect to any of
the matters enumerated in List Il in the Seventh Schedule to the Constitution of
India. The Gujarat Maritime Board Act, 1981 has been framed and enacted by
the State Government of Gujarat under Entry 31, List Il to the Seventh
Schedule to the Constitution of India. Therefore, only the Government of
Gujérat has power to levy such charges and the Central Government cannot

make any law to levy tax on the statutory charges collected by the State
Government,

(vi)  That for imposing penalty under Section 78 of the Act, there should be

_an fgtentiun to evade payment of service tax, or there should be suppression or
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concealment of material facts. They had provided all the details as and when
desired by the Department vide the letters to the Department and at no point
of time they had the intention to evade service tax or suppressed any fact
wilfully from the knowledge of the Department. That they are State
Government of Gujarat. The essential ingredients for imposition of penalty
under Section 78 of Finance Act, 1994 is that there should be intention to
evade payment of service tax. Since they are government, there cannot be any
malafide intention on the part of the government to evade payment of tax. For
this reason also penalty under Section 78 is not imposable and relied upon
following case laws:

(a) Suvikram Plastex Pvt. Ltd. -2008 (225) ELT 282 (T)
(b) Rallis India Ltd. - 2006 (201) ELT 429 (T)
(c) Patton Ltd. - 2006 (206) ELT 496 (T)

(d) Satguru Engineering & Consultants Pvt. Ltd.- 2006 (203) ELT 492 (T)
(e) Indian Hume Pipes Co. Ltd. - 2004 (163) ELT 273 (T)

5. Hearing in the matter was scheduled in virtual mode through video
conferencing on 15.11.2021. Shri H.D. Virk, C.A., appeared on behalf of the
Appellant. He reiterated the submissions made in appeal memorandum.

6. | have carefully gone through the facts of the case, the impugned order and
submissions made by the appellant in the Appeal Memorandum and at the time of
personal hearing. The issue to be decided in the present case is whether the Appellant
is liable to pay service tax on the income booked under the Head ‘License Fee’ or not.

6. On perusal of records, | find that the Appellant collected ‘License Fee’ for
stevedoring, Harbour Craft, Ship Chandler, Ship repair etc. during the period from
F.Y. 2013-14 to January, 2017 and credited the same to the Consolidated Fund of the
Government of Gujarat. The adjudicating authority confirmed service tax demand on
the said license fee on the grounds that the same was covered within the term
‘service’ defined under Section 65B(44) of the Act and was not covered under negative
list of services under Section 66D of the Act. '

6.1 The Appellant has contended that they are empowered to levy state charges
under Section 22A of the Gujarat Maritime Board Act, 1981 and derives power to levy
charges for handling and shipping, license fees, waterfront royalty etc. As per sub
Section (2) of Section 22A, the above charges are to be credited to the Consolidated
Fund of the State of Gujarat. They had charged license fee as per the constitutional
powers conferred upon them and the same cannot be equated with the consideration
for the services rendered. They had charged License Fees in lieu of sovereign function

discharged by them and hence, the same is not taxable and relied upon Board’s
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Circular No. 89/07/2006 dated 18.12.2006, Master Circular dated 23.08.2007 issued by
CBEC: FAQ 2008 dated 04.12.2008 and FAQ 2010 dated 01.09.2010 issued by DGST,
CBIC.

y £ | find that the Government of Gujarat has enacted the Gujarat Maritime Board
Act, 1981 and powers of administration, control and management of minor ports and
for matte:rs connected therewith were conferred to Gujarat Maritime Board. The
appellant derives power to levy charges for landing and shipping, license fees,
waterfront and lighterage charges under Section 22A of the Gujarat Maritime Board
Act, 1981, inserted w.e.f. 1.4.2008, which reads as under:

“22A.(1) The State Government shall levy,

(i) Charges for landing and shipping, licence fees. waterfront and lighterage charges at
minor ports which are under administration, control and management of the Board; and
(ii) Waterfront royalty as applicable at minor ports in the State of Gujarat, at such rates as
the State Government may, by notification in the Official Gazette, specify.

(2) The State charges referred to in sub-section (1) shall be collected, in the manner as
may by prescribed, by the Board or by an officer as may be authorized by the Board or
the State Government and all such moneys shall be credited to the Consolidated Fund of
the State.”

(Emphasis supplied)
7.1 From the above statutory provisions, it is clear that the appellant is
empowered by Gujarat State legislature to collect license fee on behalf of the
Government of Gujarat. Further, it is also on record that license fee so collected by
the appellant was credited to the Consolidated Fund of the State of Gujarat.
Therefore, | am of the considered view that the said fees levied by the appellant has
to be considered as statutory levy and the same do not attract service tax. | rely on
the Order passed by the Hon'ble CESTAT, Ahmedabad in appellant’s own case
reported as 2015 (38) STR 776 (Tri.-Ahmd.), wherein the Hon’ble Tribunal has held
that any amount collected, after 01.04.2008, by Gujarat Maritime Board, has to be
considered as statutory levy only and service tax liability thereon may not arise, if
collected as per Section 22A of the Gujarat Maritime Act, 1981. Relevant portion of

the said Order is reproduced as under:

“4.4.1 Article 246 of the Constitution of India prescribes subject matter of laws made
by Parliament and by the legislatures of States. Article 246(2) states as under:

“(2) Notwithstanding anything in clause (3), Parliament and, subject to clause (1), the
Legislature of any State also, have power to make laws with respect to any of the matters

enumerated in List I1I in the Seventh Schedule (in this Constitution referred to as
“Concurrent List™).”

442 .&ucn;dingl}', vide Entry No. 31 of List III of the Seventh Schedule the State
Government is empowered to make laws for ports other than those declared by or under
law made by Parliament or existing law to major ports.

ar & AED
| e | Page No. 6 of 11



\

Appeal No V2/22/BVR/2021
5

44.3 The State Government of Gujarat has enacted Gujarat Maritime Board Act, 1981
in view of the power given to it by Entry No. 31 of List I1I of the Seventh Schedule to the
Constitution of India. The appellants are a body constituted under the provisions of
Gujarat Maritime Board Act, 1981 to administer minor ports within the State. The

shipping and landing fees are collected by the appellants under the provisions of Gujarat
Maritime Board Act, 1981. .

444 Hon'ble Supreme Court in the case of appellants itself, reported at 2007 (14) SCC
704, the Hon'ble Supreme Court observed as under:

“7. As can be seen from the preamble of the 1981 Act, it is clear that the Board has
been constituted, inter alia, for purposes of development and maintenance of minor ports.
Under the said Act, the Maritime Board also renders services like stevedoring, transport
of goods, storage, shipping etc. It is also in charge of upkeepment of jetties, wharfs,
roads, lights etc. However, the main object of the said Act is development of minor ports
in the State of Gujarat. The income, accruing to the Maritime Board, including reserves
and surplus are also required to be deployed and credited to a separate fund to be utilized
for development of minor ports within the State. In this connection, we quote Sections
73, 74 and 75 of the 1981 Act herein below which read as under......."

10. Itis also to be mentioned that w.e.f. 1-4-2008, the Govt. of Gujarat has amended the
Gujarat Maritime Board Act, 1981, wherein Section 22A has been inserted. The said
Section 22A specifically states that any amount provided by Gujarat Maritime Bbard, the
appellant herein. is a State levy and a statutory levy and proceeds of such levy are
credited to the Consolidated Treasury Fund of State of Gujarat. If that be so, any amount
collected after 1-4-2008 by Gujarat Maritime Board, can be considered as statutory levy
only and Service Tax liability thereon may not arise.”

(Emphasis supplied)
7.2 The appeal filed by the department against the aforesaid decision has been
dismissed by the Hon’ble Supreme Court reported as 2015 (39) 5TR 529 (SC) and hence
the above Final Order of the Hon’ble CESTAT, Ahmedabad has attained finality in

2015.

7.3 | find that CBEC vide Circular No. 89/7/2006-5T dated 18.12.2006 has also

clarified as under: -

2. The issue has been examined. The Board is of the view that the activities performed
by the sovereign/public authorities under the provision of l_aw are in the dature of
statutory obligations which are to be fulfilled in accordance with law. The fee collected
by them for performing such activities is in the nature of compulsory levy as per the
provisions of the relevant statute, and it is deposited into the Government Treasury. Such
activity is purely in public interest and it is undertaken as _manda}nr;_-r _and statutory
function. These are not in the nature of service to any particular mclurld}ml for any
consideration. Therefore, such an activity performed by a suvcmlngFhllc authority
under the provisions of law does not constitute pnfw_islic-n of taxable service to a person
and, therefore, no service tax is leviable on such activities.

7.4 In view of above facts and legal position, | am of considered view that the
.éﬁpeliant is not liable to pay service tax on License Fee charged and collected by

Page No. 7 of 11
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them under the Gujarat Maritime Board Act, 1981 while performing sovereign
functions of the State and this fee cannot be treated as consideration for payment of
service tax towards rendering of any service as the entire amount has been credited
to the consolidated fund of the Government of Gujarat and has not been retained by
the appellant. However, | find that Section 66D of the Act has been amended by the
Finance A:ct, 2015 w.e.f. 1.4.2016 and exclusion clause (iv) has been inserted therein
to provide that:

“Any service, other than services covered under clauses (i) to (iii) above, provided to

business entities.”

7.5 In view of above, any service by Government or local authority has become
taxable w.e.f. 1.4.2016, when provided to business entities. In the present case, the
Appellant has admittedly collected ‘License Fee' from business entities for providing
stevedoring, Harbour Craft, Ship Chandler, Ship repair etc. Hence, the Appellant is
required to discharge service tax on license fee for the period from 1.4.2016 to
31.1.2017, in view of amended provisions of Section 66D of the Act discussed supra.
However, the Appellant is not liable to pay service tax for the period from F.Y. 2013-
14 to March, 2016 as per findings given supra.

8. Regarding penalty imposed under Section 78 of the Act, the Appellant has
contended that there should be an intention to evade payment of service tax, or
there should be suppression or concealment of material facts. They had provided all
the details as and when desired by the Department vide the letters to the
Department and at no point of time they had the intention to evade service tax or
suppressed any fact wilfully from the knowledge of the Department. That they are
State Government of Gujarat. The essential ingredients for imposition of penalty
under Section 78 of Finance Act, 1994 is that there should be intention to evade
payment of service tax. Since they are government, there cannot be any malafide
intention on the part of the government to evade payment of tax.

8.1 | find that in the present case, extended period of limitation under Section
73(1) of the Act has been invoked. Before examining whether penalty was correctly
imposed under Section 78 or not, it would be pertinent to examine whether extended
period of limitation under Section 73 of the Act was correctly invoked or not, since
ingredients for invoking provisions of Section 73 and Section 78 are same and if
extended period of limitation is correctly invoked then only penalty under Section 78
of the Act can be imposed. | find that extended period of limitation under Section 73
of the Act can be invoked when service tax has not been levied or paid or has been

.f:t)qrt-._[e_-?,_iq}\qr short-paid or erroneously refunded by reason of fraud or collusion or
F - - “\

L

-
e
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wilful mis-statement or suppression of facts or contravention of any of the provisions
of this Chapter or of the rules made thereunder with intent to evade payment of
service tax. The impugned order has failed to bring on record existence of any of the
ingredients contained in Section 73(1) of the Act to invoke extended period of
limitation. Further, the Appellant herein was constituted by the Government of
Gujarat under the Gujarat Maritime Board Act, 1981 and being a Gﬂvernm;.-nt entity,
there cannot be any mens rea on the part of the Appellant to evade payment of
service tax. Under the circumstances, extended period of limitation is not invokable
in the present case. | rely on the Order passed by the Hon’ble CESTAT, New Delhi
passed in the case of Rajasthan Housing Board reported as 2021 (52) G.S.T.L. 144
(Tri. - Del.), wherein it has been held that,

“26. Coming to the allegations of suppression of facts, we are of the opinion that
there has to be a positive act of suppression apparent on part of the appellant along
with an apparent intention to evade the payment of tax and there has to be a wilful
misstatement as was held by Tribunal, Mumbai in the case of Centre for
Development of Advance Computing v. CCE, Mumbai - 2016 (41) S.T.R. 208, The
Adjudicating Authority below is observed to have failed to show any such positive
act. Admittedly, the appellants were submitting their returns regularly, No question
of suppression otherwise is possible. Department has failed to reflect any wilful
misstatement. Appellant, admittedly, is an instrumentality of State Government.
There cannot be an intent to evade the payment of tax. We rely upon the decision of
Delhi Tribunal in the case of Centre for Entrepreneurship Development v. CCE,
Bhopal - 2014 (34) S.T.R. 373 wherein it was held that when an Institute run by a
State Government and associated in implementation of various welfare schemes of
the Government, the allegations of suppression of facts or wilful misstatement can
be nothing but absurd.

27. In view of above discussion, the Department is not allowed to invoke the
extended period of limitation and the adjudication imposing penalties upon the
appellant is also held to be apparently wrong.”

(Emphasis supplied)

8.2 | also rely on the decision of the Hon’ble Chhatisgarh High Court rendered in
the case of Chhattisgarh State Industrial Development Corpn. Ltd. reported as 2018
(17) G.S.T.L. 593 (Chhattisgarh), wherein the Hon'ble Court has held that,

“13. In the case at hand also, the CSIDC is an entitv under the control of the
Government of Chhattisgarh. It does not belong to an individual who would evade
tax to corner profit in its business activity. The explanation put forth by the CSIDC
that it was under bona fide impression that being an entity under the control of
Government it was not liable to pay service tax appears to be reasonable explanation,
therefore, mere non-registration under Section 65 or non-payment of service tax on
the maintenance charges collected from industries would not amount to wilful
suppression or misstatement of fact, hence, the CESTAT has rightly held thfﬂ the
present is a case where the Revenue is not entitled to invoke the extended pv_.znod of
limitation. The first substantial question of law is. thus, answered against the

Revenue.”

~ (Emphasis supplied)
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8.3 | also rely on the Order passed by the Hon’ble CESTAT, New Delhi passed in the
case of Commandant, CISF Unit reported as 2019 (24) G.S.T.L. 232 (Tri. - Del.),
wherein the Hon'ble Tribunal has held that,

“8. " Also coming to the aspect of limitation as has been raised by the respondent,
we observe that the period of demand herein is w.e.f. April, 2009 to June, 2012.
SCN is issued on 9-9-2014. It is clear that the entire period of demand is beyond the
normal period of one year. The service provider herein is Government undertaking.
Service recipient is also a public sector undertaking. There cannot be a single good
reason for either of the two to have an intent to evade the tax, there is otherwise no
evidence by the Department to prove any positive act on part of the service provider
which may amount as mens rea on the part of the provider to evade tax. Rather from
the above discussion it is apparent that SCN was issued under notional presumption
of free accommodation to be the part of consideration which otherwise was not the
liability of the service provider in the given circumstances. Hence, to our opinion,
there appears no case of any suppression or mis-representation of facts on part of the
service provider (CISF). The Department had no occasion to proviso to Section 73 of
the Finance Act, 1994 for invoking the extended period of limitation. Seeing from
this angle, SCN is hit by the principle of limitation.”

(Emphasis supplied)

8.4 In view of the above, | hold that extended period of limitation under Section
73 of the Act is not invokable in the present case. Hence, demand beyond normal
period is barred by limitation. Further, on examining facts, | find that demand for
normal period of limitation is also barred by limitation considering that demand for
the period from 1.4.2016 to 31.1.2017, which has been held to be taxable, was
required to be issued within 30 months from the relevant date. | find that the Show
Cause Notice was issued to the Appellant on 16.1.2020, which is beyond 30 months
from relevant date for the period from 1.4.2016 to 31.1.2017. Hence, demand for the
period from 1.4.2016 to 31.1.2017 is also barred by limitation.

9. In view of above discussion, | hold that the impugned order confirming demand
of service tax of Rs. 84,354/- is not sustainable and required to be set aside and |

order accordingly. Since, the demand is set aside, recovery of interest and penalty of
Rs. 84,354/- imposed under Section 78 are also set aside.

10.  In view of above, | set aside the impugned order and allow the appeal.

1. siteredl gRT gl @t g srdte @ Fivert Suiea a¥id @ fbar o )
11. The appeal filed by the appellant is disposed off in above terms.
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