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(oovl and copv ol the order Dassed by the Cornmrssronerau thorizini_ the Aaslstait Cottunlssioner or Depury
Cciriirrssronei"of Cenrral Excise/ Servire Ta.x Lo I'ile Lhe aDDeal beforeihe ADDeuate Tribunal.
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For an appeal to be filed belore the CESTAT, under Section 35P of the Centra.l Excise Act, 1944 which is also
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before t}'e Tnbunal on payrnent of IOo/o of lhe duty demarded where duty br dutJ and denalw are in dispute. or
penalw, where penaltv'alone is in dispute, provr6ed the amount of pre-deposit"paya6le *ori1d be subl'ect tb a
eeilind6f Rs. I0'Crorei,- Under Central ExcjsF and Senlce Tax,'Dutv Demanded" sha.ll mclude :

(i, amount delermined under SecLion l1 D;
lnl amount oferroneous Cenvat Credrt taken;
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- provrded further that the provisions of this Seclion shall nol apply lo the stay applicauon and appeals
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I I 000 f, under Section 3 sEE of the CEA 1944 in respeci of the follouing case, lbverned by flrst pr6viso to sLlb-
secuon il ) of Sectron 358 ibid:
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ffi q.s 5il. T; + (l1r 5rr- l1-x.rr-'nia + +.a. a.r Hr sisrr Its i qr q-<,-'rE q-;a { effi + qtra, Grff 6r-{an qr Fr+
$i?F TE q qrdH T{tTi + q-rqi tl/
In gase of any loiss of goods, whgre the loss occurs trl tralsit [rom. a fac-tory to a warehouse or to another factory
or from one -warehouse to another during the course of processing of t]r'e goods in a warehouse or in sloragt
whether in a factory or in a warehouse
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In case.of rebale of duty of excise qq goods_ex?onqd to any country or temtory outside India of on exclsable
matenal used rn tne manulacrure ol lJre goods whrch are exported to ary countl.i or territory oulside India.
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lTq etl
Cieiit of arv duty allowed to be utilized towards pqlrment of excise duty on frnal Droducts under rie Drovisions
of tlus Acr o'r the-Rules made rhere uqder suih o?d-eiE passia bv &i"t6iiiiiGi5il;'iA'p;;A-sh;';r'Jr;;:'"rii;
date appoinred under Sec. 109 of tle Finance (No.2i A44,1998.- -' --- --
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Appeat No: V2/ I / BVR / 2OZ1

:: ORDER.IN-APPEAL

M/s. Gujarat Minera[ Devetopment Corporation Ltd, District: Bhavnagar

(hereinafter referred to os 'Appettant') has fited Appeat No. V2lg/BVR/2021

against Order-in-Origina[ No. BHV-EXCUS-000-JC-MT-001-2020-2i dated

19.1.2021 (hereinafter referred to as .impugned order,) passed by.the Joint

Commissioner, Central Excise and GST, Bhavnagar (hereinafter referred to os

'adjudicating authority' ).

2.1 0n cutmination of investigation, the Show Cause Notice No. DGGI/AZU/36-

56t2018-19 dated 5.9.2018 was issued to the Appettant catLing them to show

cause as to why service tax amount of Rs. 80,82,295i - shoutd not be demanded

and recovered from them under proviso to Section 73(1) of the Act, along with

interest under Section 75 of the Act, and proposing imposition of penatty under

Sections 76,77(1)(c) and 78 of the Act.

2.2 The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed demand of service tax of Rs.

80,82,2951- under proviso to Section 73(1 ) of the Act, along with interest under

Section 75 of the Act, and imposed penatty of Rs. 80,82,295l- under Section 78

and Rs. 10,000/- under Section 77(1\(c) of the Act.

\ Page 3 of 13

2. The facts of the case, in brief, are that the AppetLant was engaged in the

business of mining of Lignite, Bauxite and other minerats and hoLding Service Tax

Registration No. AAACG7987PSD012. lnvestigation carried out by the Directorate

General of Central Excise lntettigence, Zonal Unit, Ahmedabad against the

Appetlant reveated that the Appetlant had procured goods / services from

various vendors / service providers for which the Appellant had entered into

agreement/ contract with them. ln case of viotation of terms and condition of

agreement/ contract entered with them, the Appettant had recovered penatty in

the form of tiquidated damages and booked them under the income head of

'Other income' in their books of accounts. lt was found that the Appettant had

recovered Rs. 6,50,32,788/- towards tiquidated damages during the plriod from

Juty,2012 to June,2017. ll appeared to the investigating officers that said

penalty was cottected by the Appettant for toterating the act of their vendors/

service providers in terms of agreement/ contract and such penatty was

consideration for providing 'Dectared Service' under Section 66E(e) of the

Finance Act, 1994 (hereinafter referred to as 'Act') for which the Appettant was

tiabte to pay service tax on such penatty amount.



Appeat No: VZ / I / avR / 2071

3. Being aggrieved, the Appettant has filed the present appeal contending,

inter olio, as betow: -

(i) The Adjudicating Authority erred in law as we[[ as in facts in

hoLding that recovery of Liquidated Damages / Penatty by the Appeltant

from the vendors were towards "agreeing to the obtigation to toterate an

act or a s'ituation" and hence resulting into Declared Services as defined

in ctause (e) of Section 66E read with clause (44) and (51) of the Section

658 of the Act. The Adjudicating Authority misinterpreted the ctause (e)

of section 66E of the Act and was incorrect in hotding a view that the act

of recovery of Liquidated Damages was a passive activity because the

Appeltant could have terminated the contract. The Adjudicating Authority

completety misptaced the concept of "activity" as used in the definition of

service given in ctause (44) of Section 658 of the Act. The Adjudicating

Authority was ought to have appreciated that there was no activity in

recovery of Liquidated Damages and accordingty the same sha[[ not have

formed part of the Dectared Services. The Adjudicating Authority faited to

appreciate that the very act of recovering Liquidated Damages is neither

active activity nor passive activity.

(ii) That the Adjudicating Authority failed to appreciate that ctause (e)

shatl be invoked where act of toleration has been agreed as an obtigation

by one person forming essence of the contract and not mere

consequence.

(iii) That the Adjudicating Authority was required to appreciate that

the situation was comptetely revenue neutral and charging of Service Tax

by the AppeLtant would have been made availabte as CENVAT Credit to the

contractors and hence, it had not resulted into any loss to the exchequer.

(iv) That the Adjudicating Authority was not justified in confirming

demand of Service Tax based on the show cause notice barred by

limitation provided in section 73(1) of the Act. Ld. Adjudicating Authority

fai[ed to appreciate that invocation of larger period was not correct and

tegat. The Adjudicating Authority was not justified in confirming

invocation of larger period in case of the Appetlant being Public Sector

Undertaking.

Page4of13



Appeal No: V7/ A / BYR/ 2021

(v) That the Adjudicating Authority was not justified in demanding

interest u/s75 of the Act and imposing penatty under Sections 77 and 7g

of the Act.

4, Personal hearing was conducted in virtual mode through video

conferencing on 15.11.2071. Shri Rahul Patet, C.A., appeared on behatf of the

Appel.tant. He reiterated the submission made in AppeaL Memorandum.

5. I have carefutty gone through the facts of the case, the impugned order,

grounds of appeat in the appeal memorandum and oral submissions made by the

Appel.tant. The issue to be decided in the present case is whether the Appettant

is tiabte to pay service tax on the income booked under the head 'Othelincome'

under Section 66E (e) of the Act and whether the Appettant is liabte to penalty

under Sections 77 and 78 of the Act or otherwise.

6. On perusa[ of the records, I find that the Appettant had booked certain

income in the form of penatty recovered from their vendors / service providers

under the income head of 'Other income' in their books of accounts. The

Appettant had recovered said penatty from vendors / service providers during

the period from Juty, 2017 lo June, 2017 for viotation of terms and conditions of

agreement/ contract. The adjudicating authority hetd that sajd income

pertained to tolerating the act of their vendors / service providers in terms of

agreement/contract and such penatty was consideration for providing 'Dectared

Service' under Section 66E(e) of the Act and the Appettant was liable to pay

service tax on such penalty amount.

6.1 The Appettant has contended that the Adjudicating Authority

misinterpreted the ctause (e) of Section 66E of the Act and was incorrect in

hotding that the act of recovery of Liquidated Damages was a passive activity

because the Appe[tant coutd have terminated the contract. The Appettant

further contended that the Adjudicating Authority completely misplaced the

concept of "activity" as used in the definition of service given in ctause (44) of

Section 658 of the Act; that the Adjudicating Authority was ought to have

appreciated that there was no activity in recovery of Liquidated Damages and

accordingty the same shatt not have formed part of the Dectared Services. The

Adjudicating Authority fail.ed to appreciate that the very act of recovering

Liquidated Damages is neither active activity nor passive activity.

7. lt woutd be pertinent to examine the [ega[ provisions covering the issue

on hand, which are discussed in subsequent paragraphs.

!;'n!),/
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7.1 The term "service" is defined under ctause (44) of Section 658 of the

Finance Act, 1994 as under:

"(44) 'service' means any activity carried out by a person for another for

consideration and includes a declared service."

7.2 I find that 'Dectared Service' has been defined under Section 66E of the

Act. The clause (e) thereof, which is relevant in the present case, reads as

under:

"SECTION 66E. Declared services. 
- 

The following shall constitute declared
services, namely :-
(a) . ..

(e) Agreeing to the obligation to refrain from an act, or to tolerate an act or a

situation, or to do an act."

7.3 Further, to satisfy the definition of service contained in Section 658(44) of

the Act ibid, the activity shoutd be carried out by a person for another for a

consideration. Though the term 'consideration' has not been specificatty defined

under the Act but Explanation (a) to Section 67 of the Act provides that

"consideration" inctudes any amount that is payabte for the taxable services

provided or to be provided.

7.4 lfind that the adjudicating authority at Para 19.2 of the impugned order

has examined agreement dated 26.3.2008 entered with M/s Ketan Construction

Ltd, Rajkot for mining service and reproduced relevant portion of the agreement

containing ctause of liquidated damage. lt was agreed upon by both parties that

penalty @ Rs. 10,000/- was leviabte, if the contractor fails to commence work

within 30 days of issue of letter of authorization. Further, it was provided that

liquidated damage @ 5% of sale price was leviable for any shortfatl in dispatch of

lignite every month against monthty targeted dispatch quantity.

8. On examining the present case in backdrop of the above legal provisions

and facts, I find that the first point to be decided in the instant case is as to

whether the amount deducted by the Appettant from the payment made to their

vendors/ service providers for violation of terms and conditions of

agreement/ contract woutd amount to a consideration as envisaged in the Service

Tax [aw or not and then onty the question of taxability arises in the matter. The

adjudicating authority has observed that the said amount is nothing but a

B
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consideration for toterating an act as per agreed terms and conditions of the

agreement/ contract. lt is undisputed that there was an agreement between the

appetlant and their vendors, as per which, the vendors were tiabte to penatty in

the event of viotation of terms and conditions of agreement/contract. Thus,

both parties had agreed for compensation in the event of breach of contract.

Here, it is pertinent to examine the provisions contained in section 53 of the

lndian Contract Act, which reads as under:

"When a contract contains reciprocal promises and one parfy to the co.ntract

prevents the other from performing his promise, the contract becomes

voidable at the option of the party so prevented; and he is entitled to

comDensation from the other party for anv loss which he mav sustain in

conseouence of the non-perfonnance ofthe contract."

(Emphasis supptied)

8.'l From the above [ega[ provision, it is ampty ctear that what is provided

therein is the entitlement of a compensation to the party who was prevented

from performing the contract for any loss which he may sustain as a

consequence of the non-performance of the contract. Merety because there is a

mutual consent on the amount of compensation receivabte in the event of a

breach of promise/agreement, the compensation does not take the cotour of

consideration as arrived upon by the adjudicating authority. What is to be

understood is the fine distinction between the terms "consideration" and

"compensation". As per the lndian Contract Act, 1872, consideration means a

promise made by the promisee in reciprocation. Whereas the compensation is

something which is awarded to the sufferer on account of breach of the

contract/ promises by the other party. Needtess to mention that the

consideration invotves desire of the promisor whereas compensation invotves

breach, lt is not disputed that definition of the term 'seryice" as given in Section

658(44) of the Act envisages "consideration" and not "compensation". lt is not

the case of the Department in the present case that the amount agreed to pay

to the appettant is not in the nature of a compensation, When that being so,

such a transaction is ctearly in the nature as envisaged in Section 53 of the

lndian Contract Act, 1872 and hence, the amount so retained /cottected by the

Appettant woutd definitety amount to a compensation. Mere receipt of money,

which is in the nature of a compensation, cannot be treated as consideration for

any activity.

8.7 An agreement has to be read as a whole so as to gather the intention of

the parties. The intention of the Appetlant and their vendors/service providers
. .l:, r ,l;--.,
- '... '7] \"r'.\
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was for suppty of materiats / service. The consideration contemplated under the

agreements would have been for execution of such contracts as per the contours

of the contracts. The intention of the parties certainty woutd not for ftouting the

terms of the agreement so that the penal ctauses get attracted. The penal

ctauses are in the nature of providing a safeguard to the commercial interest of

the Appettant and it cannot, by any stretch of imagination, be said that

recovering any sum by invoking the penalty ctauses is the reason behind the

execution of the contract for an agreed considerat'ion. lt cannot be the intention

of the Appellant to impose any penatty upon the other party nor woutd it be the

intention of the other party to get penatized.

8.3 ln view thereof, I am of the considered view that the amount deducted by

the Appetlant, in the form of penatty, from the payment made to their vendors/

service providers for viotation of terms and conditions of contracts have to be

considered in the nature of a compensation as envisaged in Section 53 of the

lndian Contract Act, 1872 and such penalty does not, per se, amount to a

consideration. When there is no consideration, there is no element of service as

defined under the Act and consequently there cannot be any question of levying

service tax in the matter. l, therefore, hotd that said transactions do not per se

constitute any 'service' or 'Dectared Service'as envisaged under Section 658(44)

and Section 66E(e) of the Act, respectivety and consequently service tax is not

attracted on the income booked under the income head of'Other income' in

their books of accounts in respect of penalty recovered from their vendors/

service providers.

9. I rely on the Order passed by the Hon'bte CESTAT, New Dethi in the case

of South Eastern Coatfields Ltd Vs CCE, Raipur reported as 2020-TIOL-1711-

CESTAT-DEL, wherein it has been hetd that,

*24. What follows from the aforesaid decisions of the Supreme Cout in
Bhayana Builders and lntercontinental Consultants, and the decision of the
Larger Bench ofthe Tribunal in Bhayana Builders is that "consideration" must

flow from the service recipient to the service provider and should accrue to the

benefit of the service provider and that the amount charged has necessarily to

be a consideration for the taxable service provided under the Finance Act. Any
amount charged which has no nexus with the taxable service and is not a

consideration for the service provided does not become part of the value which
is taxable. It should also be remembered tlut there is marked distinction

between "conditions to a contract" and "considerations for the contract". A
service recipient may be required to fulfil certain conditions contained in the

contract but that would not necessarily mean that this value would form part of
the value oftaxable services that are provided.

25. It is in the light of rvhat has been stated above that the provisions of
section 66E(e) have to be analyzed. Section 658(44) defines service to mean

any activity carried out by a person for another for consideration and includes a

t
\i:*t**-,*..\sj>
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declared service. One of the declared services contemplated under section 66E
is a service contemplated under clause (e) which service is agreeing to the
obiigation to refrain from an act, or to tolerate an act or a situation, or Io do an
act. There has, therefore, to be a flow of consideration from one person to
another when one person agrees to the obligation to refrain from an 

-act, 
or to

tolerate an act, or a situation, or to do an act. In other words, the agreement
should lot only specify the activity to be carried out by a pelson foi another
person but should specifi, the:

(i) consideration for agreeing to the obligation to refrain from an act; or
(ii) consideration for agreeing to tolerate an act or a situation; or
(iii) consideration to do an act.

Appeat No: \r2l8/BVR/202i

26. Thus, a service conceived in an agreement where one person, for a
consideration, agrees to an obligation to refrain Ilom an act, would be a
'declared service' under section 66E(e) read with section 658 (44) and would
be taxable under section 68 at the rate specified in section 668. Likewise, there
cal be services conceived in agreements in relation to the other two activities
referred to in section 668(e).

27. lt is trite that an agreement has to be read as a whole so as to gather the
intention of the parties. The intention of the appellant and the parties was for
supply of coal; for supply of goods; and for availing various types of services.

The consideration contemplated under the agreements was for such supplv of
coal. materials or for availins various types of services. The intention of the

Dartils qertainly was not for flouting the terms of the agreement so that the
penal clauses get attracted. The penai clauses are in the natue of providinq a

commerciai interest of the llant and it cannot aI}b

be said that reco sum b invokin the nal

clauses is the reason beiilrd the execution of the contract for an agreed

consideration. It is not the intention of the appellant 1o impose any penalty

the nor i rt

28. It also needs to be noted that section 658(44) defines "service" to mean

any activity carried out by a person for another for consideration. Explanation
(a) to section 67 provides that "consideration" includes any amount that is
payable for the taxable services provided or to be provided. The recovery of
liquidated damases/penalty tiom other pa4r c4!!a1 be said lq bp tgrryads a4y
service Der se. since neither the appellant is caII-.vlng on an actl tvv1 to recelve

comoensation nor can there be any intention of the other oartv to breach or

violate flle contract and suffer a loss. The purpose ol imoosing compensation

or oenaltv is to ensure that the defaultinq act is not underlaken or reoeated and

the same cannot be said to be towards toleration of the defaultins oartv. The

expectation of the appe llant is that the other Dartv complies with the terms of
the contract and a penalty is impo d onlv if there is non-comoliance.

29. Tlire situation would have been different if the party purchasing coal had

an option to purchase coal from 'A' or from 'B' and if in such a situation 'A' and

'B' enter into an agreement that 'A' would not supply coal to the appellant

provided 'B' paid some amount to it, then in such a case, it can be said that the

activity may result in a deemed service contemplated under section 66E (e).

30. The activities, therefore, that are contemplated under section 66E (e),

when one party agrees to refrain from an act, or to tolerate an act or a situation,

or to do an act. are activities where the agreement specifically refers to such an

activity and there is a florv of consideration for this activity.

L- ','il
,':'r'/
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3 l. in this connection. it will be useful to refer to a decision of the Supreme

Corrt in Food Corporation of hdia vs. Surana Commercial Co. and others

(2003) 8 SCC 636. The Supreme Court pointed out that if a party promises to

abstain fiom doing sometbing, it can be regarded as a consideration, but such

abstinence has to be specifically mentioned in the agreement. ... ..."

32. In the present case. the agreements do not specifr what precise obligation

has been cast upon the appellant to refrain from an act or tolerate an act or a
situation. It is no doubt true that the contracts may provide for penal clauses for
breach of the terms of the contract but, as noted above, there is a marked

distinction between 'conditions to a conlract' and 'considerations for a contract'.

35. Reference can also be made to a decision ofthe Tribunal in Lemon Tree

Hotel. The issue that arose for consideration was whether forf'eiture of the

amount received by a hotel from a customer on cancellation of the booking

would be leviable to service tax under section 668(e). The Tribunal held that

the retention of the amomt on cancellation would not attract service tax under

section 66E (e) . .."

43. It is, therefore, not possible to sLlstain the view taken by the Principal

Commissioner that penalty amount, forfeiture of eamest money deposit and

liquidated damages have been received by the appellant towards
"consideration" for "tolemting an act" leviable to service tax under section

668(e) of the Finance Act.

44. The impugned order dated December 18, 2018 passed by the

Commissioner, therefore, cannot be sLrstained and is set aside. The appeal is,

accordingly, allowed."

(Emphasis supptied)

9.1 I atso rely on the Order passed by the Hon'ble CESTAT, New Dethi in the

case of MP Poorva Kshetra Vidyut Vitran Company Ltd reported as 2021(46)

GSTL 409, wherein it has been hetd that,

"22. It is, thus, clear that where service tax is chargeable on any taxable

service with reference to its value, then such value shall be determined in the

manner provided for in (i), (ii) or (iii) of sub-section (1) of Section 67. What

needs to be noted is that each of these refer to "where the provision of service

is for a consideration", whether it be in the form of money, or not wholly or

partly consisting of money, or where it is not ascertainable. In either of the

cases, there has to be a "consideration" for the provision of such service.

Explanation to sub-section (1) of Section 67 cleafly provides that only an

amount that is payable for the taxable service will be considered as

"consideration". This apart, what is important to note is that the term

"consideration" is couched in an "inclusive" definition.

23. A Larger Bench of the Tribunal in Bhayana Builders (P.) Ltd. v.

Commissioner of Service Zax t2013 (32) S.T.R. 49 (Tri. - LB)l observed that

_ .-,..ir4p1icit in the legal architecture is the concept that any considelation, whether

,L
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monetary or otherwise, should have flown or should flow from the service
recipient to the service provider and should accrue to the benefit of the latter.
The concept of "consideration", as was also expounded in the decision
pertaining to Australian GST Rules, wherein a categorical distinction was
made between "conditions" to a contract and ,.consideration 

for the contract,,_
It has been prescribed under the said GST Ruies that certain ,.conditions,,

contained in the contract carmot be seen in the light of ,,consideration,, 
for the

conkact and merely because the service recipient has to fuIfi1 such conditions
would not mean that this value would form part of the value of the taxable
services that are provided.

24. This precise issue was considered by a Division Bench of this Tribunal in
lu[/s. South Eastern Coaffields Ltd. wherein certain clauses providing penalty
for non-observance/breach of the terms of the contract entered durkrg the
course ofbusiness came up for consideration. The case of Departrnent was that
the amount collected by the appellant towards compensation/penalty was
taxable as a " declared service" under Section 66E(e) ofthe Finance Act. After
considering the decision of a Larger Bench of the Tribunal in Bhayana
Builders and the decisions of the Supreme Court in Commissioner of Serttice
Tax v. A,l/s. Bhayana Builders [2018 (2) TMI 1325 = 2018 (rc1 G.S.T.L. 118

(S.C.)] and Union of India y. Intercontinental Consultants and Technocrats
2018 10 G.S.T.L (S.C.)] as also the decision pertaining to Australian

GST Rules, the Bench observed as follows :

27, Ultimately, the Tribunal has held as foilows :

"43. It is, therefore, not possible to sustain the view taken by the Principal

Commissioner that penalty amount, forfeiture of eamest money deposit and

liquidated damages have been received by the appellant towards

"consideration" for "tolerating an aet" leviable to service tax under section

66E(e) ofthe Finance Act."

29. A Division Bench of the Tribunal n K.N. Food Indr.rsfries exarqined the

provisions of Section 66E(e) in the context of an assessee manufacturing for
and on behalf of IWs. Parley and clearing the same upon payment of central

excise duty. In a situation when the capacity of the assessee was not fully
utilized by lWs. Parley, ex gratia chmges were claimed so as to compensate the

assessee from financial damage or injury. The Department invoked the

provisions of [Section] 668(e) to lery tax on the amount so received. The

Tribunal held thal the ex gratia charges were for making good the damages due

to the breach of the terms of the contract and did not emanate from any

obiigation on the part of any of the parties to tolerate an act or a situation and

carmot be considered to be towards payment for any services. The relevant

portion ofthe decision is reproduced below :

"4. ******* ******* :t:l*****

We find that appellant is admittedty manufacturing confectionaries for and

on behalf of the Ivys. Parle and is clearing the same upon palment of
Central Excise duty on the basis of MRP declared by IWs. Parle. It is only in
situation when the appellants capacity, as a manufacturer, is not behg fully
utilized by IWs. Parle, their claim of ex gratia charges arises so as to

compensate them from the financial damage/injury. As such, ex gratia

amount is not fixed and is mutually decided between the two, based upon

the terms and conditions of the agreement and is in the nature of

1.2
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compensation in case of lodless utilization of the production capacity of
the assessee.

The appeal fiLed by the Appetlant is disposed off a above.

ao ArO

In the present case apart from manufacturing and receiving the cost of the

same, the appellants were also receiving the compensation charges under the

head ex gratia job charges. The same are not covered by any of the Acts as

described under Section 668(e) of the Finance Act, 1994. The said sub-

clause proceeds to state various active and passive actions or reactions

which are declared to be a service namely; to refrain from an act, or to
tolerate an act or a situation, or to do an act. As such for invocation of the

said clause, there has to be first a concurrence to assume an obligation to

refiain from an act or tolerate an act etc. which are clearly absent in the

present case. In the instant case, if the delivery of project gets delayed, or

any other terms of the contract gests breached, which were expected to

cause some damage or loss to the appellant, the contract itself provides for
compensation to make good the possible damages owning to delay, or

breach, as the case may be, by way of payment of liquidated damages by the

contractor to the appellant. As such, the contracts provide for an eventuality

which was uncertain and also corresponding consequence or remedy if that

eventuality occurs. As such the present ex gratia charges made by the M/s.

Parle to the appellant were towards making good the damages, losses or

injuries arising from "unintended" events and does not emanate fiom any

obligation on the part of any of the pafiies to tolerate an act or a situation

and cannot be considered to be the payments for any services."

9.2 I also rely on Order No. 41702-41706 / 2021 dated 26.7 .2021 passed by the

Hon'bte CESTAT, Chennai in the case of M/s Neyveti Lignite Corporation Ltd &

others, wherein the Hon'bte Tribunal, in identical facts of recovery of amount as

liquidated damages, hetd that consideration received by the Appettant, in the

form of [iquidated damages from their supptier for not compteting the task

within the time schedute, is not subjected to service tax under Section 66E(e) of

the Finance Act, 1994.

10. ln view of the above discussion, I hotd that the impugned order confirming

demand of service tax of Rs. 80,82,295 / - is not legatty sustainable and is

required to be set aside and I order accordingty. Since, the demand is set aside,

recovery of interest and penatty of Rs. 80,82,295l- imposed under Section 78

and penatty of Rs. 10,000/- under Section 77(1)(cl are atso set aside.

11. ln view of above, I set aside the impugned order and a[[ow the appeal.

olffi am ad ai rT{ offif, sT Hqfl:fl strfrm crfrh t f*ql qB'T B r
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ILESH KUMAR)

Commissioner (Appeats)
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By R.P.A.D.

To,
M/s Gujarat MineraI Devetopment
Corporation Ltd
At Tagadi, Bhudet - Tagadi Road,

Tatuka : Ghogha,

Bhavnagar.

fidrq,
t" gwtraeftofuorsfuHfrBts
ffiB,Ue-d-dqdi-s,
n'rg{'l:frul,
qrd-flRr

qfrffi:-

i) gq qrg*l,Tq \rd tm oT \lti atdq $flrc {@, Uq-trd &{,c€rd-drq el
qn-s.rfrt-gt

2 ) 3ngftr, {q s Idr fl \Jzi at4q sdIIE ru@ , r-fltr;IrR .}fl5ffrdq, qrq-flR o1

en-qqrfisr{alfl B-Er

3) €gffi BrgftT, Tq q-d +dr o-r qti at*q e-ilK {@', qltFtrn crrg-ffrdq, el
enqqrfi6ffitEr

t-,tr1 .ngprqot
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