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OI{DEIT.IN-APPI!AL

1'his appeal has been filed by M/s Salasar Balaji,Ship Breakers Pvt. Ltd., C-M-115,

Near Jagdish lratlers, Kalvibid, Bhavnagar i64 002 thereinafter referred to as the 'appellont').

agair.rst Order-In-Original No. 02l,lClMT lByIR-212020-21 dated 16.10.2020 (hereinafter

referred as "impugned order") passed by the Joint Commissioner (in situ), CGST Division

Bhavnagar-2, Bhavnagar Comnissionerate (hereinafter referred to as the "adjudicating

authorily").

2. The facts of the case, in brief, are (hat the appellant is engaged in the manuf-acture of

goods obtained out of ship breaking, falling under Chapter 72 to 83, in terms ol Section Note 9

,of Section XV of First Schedule to the erstwhile Central Excise Tariff Act, 1985 and were

holding Central Excise Registration No.AABCSS872MXM001. They were also holding Service

Tax Registration for discharging their service tax liability under Section 68(2) of the Finance

Act, 1994 read with Rule 2(1)(d)(B) of Selvice Ta-r Rules, 1994 on various taxabte services

received by them. During the course of audit of records,of the appellant for the period from

September, 2014 to March, 2017. it was noticed that the director of the appellant has rented out

his immovable property to the appellant lbr an agreed upon consideration and that the said

appellant had totally paid Rs.8,10,000/- during the period from Octobel, 2012 to March, 2017 to

the said director as rent towards sucl'r immovable propefty. The audit observed that ltenting o1'

Imnrovable Property f,or use in the course of furtherance of business or commerce is declared

taxable servic in terms of the provisions made under Section 65 and Section 668 of the Finance

Act. 1994. It was further observed that since tlle service was provided by a director of a

Company to the said company which is a body corporate, it appeared to be liable to service tax

under reverse charge mechanism under Notification No. 30/2012-5T dated 20.06.2012, as

amended and the appellant was liable to pay 100% of the service tax payable on the said setvices

received by them. Accordingly, a Shovr Cause Notice dated 05.04.2018 was issued to the

appellant proposing demand ol service tax amounting Rs.1,07,5531 on the amount ofrent paid

to their director under proviso to Section 7i( I ) along rlith interest under Section 75 of the

Finance Act, 1994. Penalty upon the appellant was also proposed under Section 76,77 anrJ 78 ol

the F'inance Act, 1994. The aforesaid Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order wherein l.re had oonfirmed the dentands along with interest

and also imposed penalty.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal orr

the following grounds:

(i) That the director of the oompany has provided t}re services renting of immovable

property to them in his personal capacity and not as a Direotor of the company; that

renting of immovable property service related to the property owned by the Director of

the company; that it rvas not the case that the appellant had leased or provided

accommodation to.the said directo( that they were no1 service provider but were only

recipient of renting of immovable property service. They also contended that rent was

being charged by tlre Director of the appellant company individually and not by the
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appellant; that renting of immovable properly is not specified in Notification No.

30/2012-sT dated 20.06.2012 and hence ilie appellant is not liable to pay service tax as

denranded under the impugned order ilt q'',estion.

(ii) That as per provisions of Sectir.'n 6ti(1) of the Act, the service tax is payable by

the person providing taxable service in such rianner and within such period as specified;

that Section 68(2) of the Act empowers the Clentral Government to notity the services and'

specify the person liable to pay 5s1yig. ta)( ;n respect of such notified services; that the

Central Government in exercise ol these powers has issued Notification No.30/2012-ST

datel20.06.2012 notifuing the servioes and the person liable to pay service tax; that the

person liable to pay service trix is specified in rule 2(l)(d) of the Rules; that Renting of

immovable property is not specified in this Nctification and hence the person providing

lhe service shall be the person liable tc pay service tax and therefore, in their case the

director in his personal capacity is liable to pay service tax and the appellant are not liable

to pay service as recipient of service, tllat the Notifications No. 30/2012-5T dated

20.06.2012 specifically provi&ed that in case of service of renting immovable propefiy

provided by Government or Local Authority, the service tax will be payable by the

Government or Local Authority and not by the recipient of service.

(iii) that they relied upon the decision of Hon'ble Supreme Courl in the case of Oryx'

Fisheries P\,1. Ltd., Vs. Union of India wherein it has been made clear that if on a

reasonable reading of show cause notice a person of otdinary.prudence gets-thp fgeling

that his reply to the show cause notice will be an empty ceremony and he will merely

knock his head against the impenetrable rvall of prejudged opinion, such a show cause

notice does not commence a fair procedure especially when it is issued in the quasi-

judicial proceeding under the regulation which promise to give the person proceeded

against a reasonable opportunity of defence.

(iv) That the revenue authority danoot invoile the extended period of limitation, when the

records ofthe appellant were first audited by the officers for the period from September-

2013 to August,2014 but no short pa)mlent was found at that time and therefore, the

demand is time barred and without authority of law as the demand is for the period from

( )ctober-2O12 to March 2Oll and the notice was received by them on 11.04.2018,

lleging suppression with intent to cvade payment oi service tax and subsequent the

pugned order is also illegal; that tbe extended period cannot be applicable and the

ow cause notice is time barred

r1 irj no serwice tax is payable by them, therefore demand of interest and imposition of

penalty under the impugned order is also not sustainable

1. Personal Hearing in the matter was treld on I t1.08.2021 in virtual mode through video

conferencing. Shri Sarju S. Mehta, Chafiered Acceuntant, on behalf olthe appellant altended the

personal hearing. He reiterated the gubmission of appeal memorandum as well as in written

tf
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subrnission dated 18.08.2021 wherein it has been argued that the demand has been raised on tlre

basis of ledger accounts and balance sheet for the relevant year; that balance sheet is a public

docunrent and available to all the concemed; that the reflJction of the expenditure and the sai<l

activity in the ledger account and the balance sheet u,ill reflect upon the absence of any will

suppression and mis-statement on the part ofthe appellan! to invoke longer period of limitation

and therefore, the show cause notice issued to the appellant is time barred. In this regard, they

relied upon the order in the case of M/s. Rama Paper Mills V/s. CCE Meerut - 201 I (22) STR

(19) (Tri. Del.).

5. I have carefully gone through the faots of the case and submissions made by the appellant

in the Appeal Memorandurn and oral as well as written subrnissions made at the time of personal

hearing. 'fhe issue to be decided in the case is whether the appellant, as a service recipient, is

liable to pay seruice tax under reverse charge mechanism on the rent amount paid to their

director in respect of immovable property given on rent to the company in the light ofprovisions

olRule 2(l)(d)(EE) inserted with effect from 07.08.2012 read with the provisions of Notification

No. 30/2012-ST dated 20.06.2012 as amended, or not. I

6. It is observed from case records that the appellant had paid an amount of

Rs.8,10,000/- during the period from September, 2014 to March, 2017 as rent to the director of

their firm lor renting to company the immovable property owned by the director. The

adjudicating authority confirmed service tax demand ofRs. 1,07,553/- under Section 73(l) ofthe

Act on thc ground that in respect ol selvices provided or agreed to be provided by tlre directors

ol the Company or a body corporate to the said Company or the body corporate, service tax is

payable under Reverse Charge mechanism @ 100% by the company or the Body corporate in

view of the Notification No. 30i2012-ST d,ated 20.06.2021 as amended vide Notification No.

45 1201 2-ST dated 07.08.20 I 2.

7 I lind that that the Appellant has contended that the director ofthe company has provided

the service of renting of immovable property to them in his personal capacity and not as a

director of the company. The property which was given on,rent was owned by the director ofthe

company and it was not the case that the appellanl had leased or provided accorrunodation to the

said director. The Appellant further contended that they were not service provider but were only

recipient of renting ol immovable property service and that rent was being charged by their

director individually and not by the appellant.

8. It is pertinent to examinc the relevant legal provisions i.e. Rule 2(l)(dXEE) of the Service

Tax Rules, 1994 involved in the present case. which are rcproduced as under:

1.. 'lrcrson liable .for paying service tox", (i) in respecl of lhe taxable services nolified
ET SLIb-section (2) d'.\cdiotl 68 of the Acl, means,-

(EE) in relation to service provided or agreed to be provided by a director of a
company or a body corporote to lhe said company or the body corporate, the recipient

of such sertice;

8.1 As per the aforesaid provisions, a company or a body corporate is liable to pay service

tax on the services provided or trgreed to be provided by their director on reverse charge basis.
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Further, Notification No.30/2012-ST dated 20.(16.2012 as amended by Notification No.45l2012-

S'f dated 07.08.2012 has prescribed drercentage of service tax payable by recipient of service.

-l'he 
relevant portion of the notification is reprodr.rced as urder:

Description of a service Percentage of
scrvice tax
payable by the
p€rson

providing
service

in respect of services provided

or agreed to be provided by a

director of a company to the said

co lTl iIn

8.2 In backdrop of tlie above legal provisions and on examining the facts, I find that the

taxability of the service provided or receivetl. in the case viz. the renting of immovable property

is not in dispute. The dispute is rega.rding whether the said service, in the facts of the present

case, is taxable at the hands ofthe service recipient or otherwise. The adjudicating authority has

held that appellant is required to pay Service Ta:< on the amount of Service received from the

director and that it clearly comes out that the appellant had received taxable service viz. Renting

of Immovable Property from its director ar;d an amount of Rs.8,i0,000/- rent paid during the

period from October, 2012 to March, 201 7 in tems of Notification No.30/2012-ST dated

20.06.2012 as amended by Notification No. 45i2012-ST dated 07.08.2012 and thereflore, the

Appellant was held liable to pay service tax under Reverse Charge Mechanism.

8.3 lt is observed in this regard that the said view ofthe adjudicating authority does not seem

to be a fair and correct interprelation ol law as ir is not supponed by the language used in the

Notification. The words used in the said Notification are 'by a director ofa company to the said

company' and not 'by a person who is dilector of a company'. Therefore, if the director of the

company provides a service in some other oapacity, the tax liability would be on the part of

director as an individual service proi,ider and it lvill not be correct to consider the same as a

service provided in the capacity of a direclor of the company to the company. The notification

interlds to cover the services provided by a director of the company to the said company in tl.re

capacity of the director post held by him. Other services performed beyond the lunction of

director are not covered by the above Notification. Such a view can fairly be infened on analysis

of other similar kind of entries in the N<-rtification like entries perlaining to taxable services

provided or agreed to be provided by an insurance agent to any person carrying on the insurance

business and taxable services provided or agreed to be provided by a recovery agent to a banking

company oi a financial institution or a non-banking l-rnancial company. In these entries, taxable

services provided as insurance agent or as recovery agent are what are intended to be covered.

The said entries can only be said to be referring to taxable services provided in the capacity in

which services sought from such person bv the recipient. By no stretch of imagination, it can be

assumed that all taxable services provided by such persons are covered under the said

notifi on of the legislation ts to cover only those services provided by the

q. ecessary to be in that capacity and not all services which can also be

Nil

pers

{

t_

Percentage of
service tax
payable by the
person

receiving the
service

sl.
No.

100%5A

&
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provided without being in that capacity. Therefore, I do not find any merit in the contention of

the adjudicating authority that any service provided by the director would be attracting service

tax under reverse charge mechanism. I

8.4 lt is perlinent to mention that the tiirector, who is or,,'ner of the property, has given his

property on rent to the appellant and is getling the rent froh the appellant being the owner of the

property and not being the director of the appellant. Appellant is also paying the rent to the

director being the owner of the property (who has provided service to the appellant) and not

being the director of the appellant. It is not the case of the Department that the Director has

rentcd their immovable properties to the company as they were obliged to do so for being

appointed as director ofthe company or that the renting services were provided by them as a part

of their function as director of the company. Further, it is a fact that for providing renting

services one need not be a director of the company. The department has not brought on record

anything which suggest that the impugned renting services received by the appellant from their

director were received by them in the capacity ofdirector of the company. Whereas the appellant

has contended that the said services were received by thgrn from their director in his personal

capacity as owner of the property and not as a director of the company. The appetlant ire paying

the rent to the person being the owner ofthe property and not being the director of the appellant

and the director is receiving the amounl not as remuneratibn for his services as a director but in

his individual capacity of an owner ol the properly. Such a case, in rny view, is not intended to

bc covered under the reverse oharge mechanism in tetms ol Notification No.30/2012-Sl dated

20.6.2012, as amended but rather the director, as a service provider, would be liable to discharge

the applicable service tax liability. ifany.

8.5 Further, it is observed that had the director of the appellant given his property on rcnt to

some other company, the director ofthe appellant would have been held liable to pay the selvice

tax being the owner of the property and being in his individual capacity as service provider.

Similarly, if such a renting service is received by the appellant from an individual other than

Director, then liability to pay tax, ifany, ori such service is not on the appellant but on the seruice

provider. This logic makes it clear that if the director od u 
"o*puny 

is providing any sort of

service in the capacity of director to the said company, then only the service becomes liable to

service tax at the end of that company being service recipient. This is the intention of law and

therefore such words have been incorporated in the said rules and in the Notification. Further, I

find that the CBEC, in their Circular No.l 15/9i2009-ST dated 31.07.2009 issued on the subject

ol servicc r.ax on commission paid to Managing Direcior / Directors by the conrpany has

clarified that "the amount paid to Directors (lYhole-time or Independent) is not chorgeable lo

sen)ice lox under lhe category 'Managemenl Consultancy service'- However, in case such

directors provide any odvicc or consultancSt to lhe compdny, .for which lhey are being

compensated separately, such service woultl become chargeable kt service ra; 
,,. 

ln other words.

the service providcd b the director in the personal capacity to the Company, would be payable

such service and not by the company under Reverse Charge
by thc pCTSO

4r

Mechanis
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fl.6 Under the circumstances, the fair conclusion which can be drawn is that just because the

owner of the property is Director of ihe appeliant, the renting service received by the appellant

does not become taxable at their end being tirc: service recipient. The rent paid by the appellant

coinpany in the present matter- theiefbre, carurot L'e charged to service tax under Notilication

No.30/2012-ST dated 20.6.2012, as amenCed. Tirr' liabrlity to pay service tax in the case woulcl

lie on the service provider. Hence, the oider of ad.iudicating authority to charge service tax

amounting to Rs.1,07,553/- under re.,iet'se charge mechanism under the Notification No.

30/2012-ST as amended vide Notification lrlo. 4512012-ST dated 07.08.2012, is not legally

correct and lails to sustain on merits and requires to be set aside.

8.7 It is further'observed that sirnilar view has been taken by the Commissioner (Appeals),

Ahmedabad earlier also in Order-in-Appeal No.AHM-EXCUS-003-APP-0257-11-18 dated

23.03.2018 in the case of lrzl/s. Jay Purnps P1t. Ltd. and in Order-ln-Appeal No. AHM-CXCUS-

003-APP-003-18-18 dated 27.04.2018 in the case of M/s Advance Addmine P\,1. Ltd.

9. Since the demand of service tax is not sustainable on merits, I am not delving into the

aspect of limitation raised by the appellant. When the demand lails to survive, there does not

arise any question of interesl or oenalty in the matter.

10. Accordingly, in view of foregoing discussions, I set aside the impugned order passed by

the adjudicating authority for being not legal and proper and allow the appeal liled by the,

appellant.

il.
11.

arfi-..r+at anr (d'firt€ grffil 6r fic+r 3vt-tr (O+i'Grq-r w.ar Br

(
'\,oT 

I :\ ,.1,l/ (Ahhilcsh Kumar)
Commissioner (Appeals)

t".€"-u,rq_{ftqHyrft
ff-gr- r r s, trrrftsT *aC * crq
zF€ftRs, rTrfi{K 364 oo2

b

Attested

(Jatin KLrndalia)

Superintendent (Appeals),

CGST, RAJKOT.

BY R.P.A.D. / SPEE D POST'TO :

To,

M/s Salasar Ship Breakers
Pvt Ltd., C-M-L15,
Near Jagdish Traders
Kalvibid,
Bha - 364 AAz

Copy to:-

1. The Pr. Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad

2. The Commissioner, GS'I' & Central Bxcise. ilhavnagar

e Deputy / Assistant Commissiirner, Central GS'f Division-ll' B

r-cl File

Superintendant
Central ,GST (Appeals)

'Rajkot

ll,-

01

'fh havnagar
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The appeal filed by the appellant stand disposed ofTin above tenns.
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