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ff qfuicr tqR, qr{t (q{rw), trr+d arr qrtr /

Passed by Shri Akhilesh Kumar,Commissioner (Appeals),Rajkot.

iI[. figm/ Fgs 3ng-6/ 3qE6/ T6rrfi qrgs, idt{ Tflrr{ clq/ *<r+;i/aq qit-+r*r,rneiz / qrr{rr{ / qtfifiqr elrr

strrftG-o qrt {q Brtsr * t&a: /
Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise/ST

/ GST, Rajkot / Jamnagar / Gandhidham :

qffi&cft{rfr ;Fr nflr qtri lmr /Name & Address of theAppellant&Respondent :-

M/8. Ashish Ship Breakers Private Limited,C-919-920, Nsar Natraj Shopping Centrs,Kaliyabid,

Bhavnagar-364002

{,r ?rTirr(3{ff-q) i qF}d +}5 qft ffiF+a +t-+ i :.r5+ .n1ffi I rrfirryqr t T{er 3r.ftq .r+. r, rrar tr/
Any person aggrieved by. this Oader m-Appeal may file an appeal to t-he appropriate au*rority in the follo$.rng
way.

fiE[9i=q ,Fdtq Trrr{ ,fs n{ tTrf .xqittq ;Tr{rtr+r'4 + ,rH rtts. #lT r=.rrd {;4 x+dl+{c ,1944 +} ?n- 35B A ,id=
-d ffi trF')ft{c, 1994 * sl|.,r 86 T i4lin ffiGT Tr|l fi Tr -rfi : '/
Appeal to Customs, Excise & Service Tax Appellate 'l ribunai u[der Section 35B of CEA, 1944 / Under Sectron 86
o{the Finance Acl, 1994 an appeal lies to:

erfi-f,rq i:qr+a i qqFr qS qrr+ ffqI ,lE{. Hq j;ure1 r1.= rr< i+r+= 3ifirq ;TEnFrirrq fi A$q 'ir5, za fii'r a 2.
.n "*.T.{ Ttfrr4.+}ffarff E'u ,

The special bench of Customs, Excise & Service Tax Appellate ltibunal of west Block Nor 2, R.K. Puram, New
Delhi in all matters relating to classification and vallaticn.

T.r+m,rB{ I (a} I a-f,r, rrn cffi s .firr+r ,}'{ qS qft +qr sf.=r.+4-{ TrrrE cfq rrd +{rfr' n'#tr r{rrrltr+'r lfiqa)ff
.rfuq ffir 'ftBfi,,Bfrq;r;T, {6qrff q-d( 3irr"f3ra-q-{r;fl"- izo o i !6i frflfr q1er r/

'Io the Wesl reqional ben(h of Customs, Excrse & Servi(e Tax AppellarF Tribunal t( ESTATT ar, 2ft Floor,
Bhaumali Bhaw5n, Asarwa Ahmedabad-38ooI6ln case ol appcals othaf than as menlioned rn para- l(a, above

a-fr'#q a.,ITfirrrcr * qqs qft{ e-Ef{ 6+ + F{r':n-d|, T.-rrd ,Ia (ir{i{)lM. 200t. + F-rc 6 ; inir F,ltF. F{r. r'4
,,r" EA-3 ri 

"F 
qfui it ai f&.'fl ?rfl zrftn r s+ri ; rq ir +q tr+ cfi 6 rrq, T{r T:rrrz !F+ ff lirr qr {l ,rq ,rI, flrrn

rprT -{Er-. 
"irrr 5 ars qr rrrn 6q.S a'E '"1 ,rr 50 -rlq E r,, T+ da!.r 50 '1pq 

6-rr' } {O-,F I A 6c,r: 1.000/-. E ir, 5 000i.
rra fil{I,lo,ooo/ -.ri Err Ftrift-c qrrgfq *t cli r+r Frr Mfta eFq ;FT {qirFr, qiifu4 ,rffi{ ' +rqri}r'q fi ,nrr *
T r+ .Frs-r' + ?rq i ft'4 * qr{B-{6 *i + *+ er,r ri d+n t+ RrE aFr Fr.qr rr{r rrBq r q*foa re- at qrnr:. }r fi
s r.+r t ft+r qrBn r*i li.iftrd 

"'ffirq =rrq-f).;rrq ff cn'fl Fr{ * I -Fr{ ya,r (+ qf+,) * ft' *<c:Ta t qlt 500/_ Eqr

61ftqiftn EF6 
qqr 6.{r *fi Y

The appeal to the ADDellale Tribunal shall be frLed r ouadrlDlicate in form EA J / as orescribed under Rule b of
Centr:, Excise lAddea]l Rules,200l and shall bi acco'mDanied aeaiDst oire which at least should bp
accompanied bt'' a fee of Rs. 1.000/. Rs.5000/ . -Rs.10.000/ whe(e amount of
dul yddmsnd / in Ier-est / penaltv / refund ls uDlo 5 Lec.. ) Lac to 50 Lhc and abovc 50'Lac resDectivelv i-r| the forru
of (.rosspd bar < draft in lav6lrr ot Asst. ResisLrar ol l)ranch of arrv nominated oublic sect6r banli oI lhe Djarr
where the bench of ary nominate.l oublic sEclcr rran< of rlrc oiaie whiie the 6etth of Ge lribunal is siLuhtiil.
Application made for grarl ol slav shall be a(companrcd by a Cee of Rs 500/-

3r,flift{ -rrarfrF{q } cceT ;rftE. Fq BTftF-{q, r qq+ {-t urr 86(1) } 3ini-d +{ldF. ffi, 1994, + ft{q 9( j) +i -rd
FirrlFa q.r" S T S i an s-Frd iT "ft Tr cffi ''ri 

-TE+ ,ratsrq ?r,?r'a ?rd ri.fi-c fi'rff*, TT& Th qrrr i q+q 
"} (;ri iq+ *ft x+rFrr ffi affi1) 3t-r a{t i 6'q +6qrrfinfr t q{'r, qgi t-dr+, fr ql'r ,;qre ff qlrr 3,t{'rrrrq.r rmr Aqt{r,-.c-,5 rfl,T

,fl-T{q: ,q TF? Eqrl {r^50 jrrc FrrI. r.F 3I'IiIT 50 TFq,rrn i:rt+I a- nqq: 1,000/" F.q4. 5.OOO/- Fri rr4-fl 10.000/-
-irt 6r ftclttd rfl crq ff cfi T{r a+r Fuifta crq {T trrrtr+ vqFrr ir-ffirq ;qpirfufi'q # ?rFTr ri qrrr+ rficrr q +m q
Ht fr qrfrr+ frE t {6 em I,-li }Gtl*a +{ s-r,; Era Ffl irr qIF. r ridftrl Erre 6r q.rdn. *r fr r. g.rqr t;'r- qrB"
-46i,idft-4 Tffiq;qprrfffior di rnar Fr, ? '-*r,rr e.l'r (;1. 3{i+) + Err wt*i-11 l qio U6Or- q.r fl ftgrifta of*6 TFr

rrrr *rn 11

Ihe aoDeal under sub sechon ll) of Se.uon 8b ol thc Fliance Act- 1994. to the ADDcllate Trrbunal Shall be fi]cd
rn ouharuDlicate in Form S.Tl5 as Drescribed under Rirle 9lll dl the Service Tax Rules: 1994. afld Shall be
accdmDanied bv a coDv of the ordei aDoealed asamst tone bI which shall be certified coD\ I and should be
acrombanred bi a fees"of Rs. l00o/- wliere lie iinounl of sprvicF lax & rnterest demandad & Denaltv levird ol
Rs 5 f-al(}ls or "less. Rs.5000/- where the nmount uf servlce tax & rnterest demanded & Denalli'levieA rs more
than five laltrs bul not excEedinp Rs. FrIt\ Lakhs. Rs.10.000/ whcre the an]ount of'serucC tax & inreresl
dcmanded & oenaltv levied is mor"e than ftv LalJrs rttDees. u)'t}le lorrn of.rossed bank drafl in favoul o[lhc
Assislanr Reeistra-r 6f the bench oI nominatEd l\Lblic Sectoi Bank ol thc Dla(e wherc lhe bench of Tlblrnal r<
situaled. / AFpUcaUon orade for grant of stay shall r,e ac, ompanr".i by a lee of Rs 500/ .

{ftq q?el {6{r(Order-ln-Appeal No.):
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E-n 3{fdft-fi, 1994 +,n?-r 85 6t,r-q-Erl.r!r'i (2) rai (2A) + 3iT+{ {6 fr Tff 3Tff-n, t{rs" lM, l9%, +fiTq9(2) ri{

9(24) + nF{ ftqii-d rr" S.T.-7 q fi qr {ffi r5i rq+ <t?T 3nF, dTrr Trrt.l {E:6 3r'r+I 3rgl; (3rftq), i.+r r.{r< el"T arr

'nii-{ aArr ff cft-ai q.r.t q.i (-r{+ n qT cft lrmtr4 :r+i artrrq) atr :rqo am rrrrn wg+ qqqr 
=.rE+, 

T,drq T{r< tf.-il
++r+, qir qffl-q .qrrd'rrs' {r qra?i r-i .r.c *r Hu' ai.fl- rn:rr 61 9ji {T qrr{ q'rc .Frfi drfi | /
llte dDDealfunder sub secuon {2) and {2Al of the secLor 8l] rhe Fmance Act 1994, shall be ftled ln For ST 7 ,rs
orescnhed under Rule 9 {2) & 9(2A} ol rhe Servrcp lrLx R:llrs, I994 ard shall be accompanied by a copy ol orclrr
Lt Commlssioner C.ntr'al Excrsi: oi Commrssrcner. C,,)tral Excise (Appeals) (one of whrch shall be d .9Ilifif,d
.rtDvl and coDv of *re order Dassed bv rhe Comm jssii,)erauthorizinp the Assistant Commissroner or l)rpulv
Cririinrssronei"of Centrat Excise/ Service Toi to firr the .rpDeal befoleihe Appelate Tribuna.l.

{tsr srq, }#q Jqre !t{ rr{ +{r+ 314-+4 Trf}-a-T ({iz} + Tfi rTffi + qrlr+ + ir-dq :.qrE glt+ lTftrfi-{q 1944 6 "fil1
35r$6 3iT{-d, ii+ffiq 3Tf$frqq, 1994 fi,nzr 83 t .ir.i( n{rda 6i fr drT ff.r€ ?, qq.{A,J6 vfi 3{'ftffq qrFfr,"r i
3{ftq ++r ffiq r.,rn rl"6E-{r {. qiT + 10 efiora (10%i, n'r qiiT u* {qi r ffi e, Tr yqt{r, s-{ iF{ {qi'r E-+rfra i, +l
qTf,l{ ft-, {r rrr. a,ri fu sq urri + riT{T T{r ft qr{ 4r{} ,rlerd ;q rrlgr aq 6iig 6qn t 3IF!F q Bir

{,frq r?tff ,f"{ rrq Frfl i. -3i"rln "qiT ftr- rrrruFf i fts rnf+q i
(i) "rr4 11 fls iT'1-1 rFq

{u) +++e rm ff4w.r"rn "f,r
i,,,t qr+a arr frrqr+* t ftrq 6 ;6 fiIi1 -'I -r.T
- 4!,rA {e ft w qr.T h cr{4r{ G-+q (t. 2) -{t*ft{c 2014 + qaq + .d Eis 3rffic yrFrr,r$ i +qn E'sT,r'fr{

er,r< :rfi qE drfi-{ 6r qr{ Tfr frr/
For an aopeal to be ftled before the CESTAT, undcr Sectron 35F of the Central Excise Act, 1944 which is also
made apirtcable to Servr(e Ta)i under Section 83 of the Finance Act, 1994, an appeal against this order shall he
before the lflbunal on pa!,rnent of 10olo of t}Ie duty defiranded where duty or duty and pena.lty aJe in dispute, ot
pcr)alry, whrre penalty alone ,s rn dlspute, provided the amount of pre-deposit payable would be subject to a
ccilins ot Rs I0 Cr oles,

ljnder Central Excise arld Service Ta)., "Duty Demanded" shall iiclude :

lr) ?imounr derermrned trndcr Se.uon I I D;
0rt ir]nount o[ erronrous Cenvar Crcdri rol(en:
iru) amount payable under Rule 6 of the Ce[vat Credit Rules

provrded further that the provrsioDs of this Sectic,n shall nor apply to the stay application arld appeals
pcnciirlg before anv appellate autho ly prior to thc roDitrlen.ement ofthe Firance (No.2)Act,2014.

rrrcc qrqr< ffisdq 3ia<{ :

Revision eDD'lication to Government of IDdia:
j4.rE,r 6r 'i+fr.r!rErF{6r F?Ftr{4 qrEiEr i. ffiz;-c,p ,rt"riT{q.1994 ff cn"r 35EE { n?rqar.t{ + ',r.r'ilr+, qirr
'".rrl c7+rl, i-.'lr"rq .rir++ r.ri, F+r {-rrrr. .rn q {=qrl, +',5 qt-fi draa +q .rqq, ry< qFt, Tl fu;ir- l jOOO I , -{rr 6-n
Tr{I qItzII /
A revrsro;r r,aooltcarlon lies to the Under SeLrctar\. Lo Lhe Covernment of lndra. Revrson ADDlication Utut.
Minrsrrv of Fiiance DeDartmerrl of Revcnue. .lth iloor'. .Jeevan Deeo Bu dinp- PiLament Sueer. New l)eli
I 1000 f. urider Seclio! 3_5EE -of the CEA t 94 i , o : esr,ecl ol' the following .ase. Ebvemed by fusr pr 6viso to 5Lr I'
secuon ll)ol Seclion-358 ibid:

cft qfa + Mr +r.qfa t rrlrt t. T T{ffr{ ffi qrr {,r fT,ir 6rrqri t rsp irE:F qrqfi i +rrn fl fu'4r r-jq {r,.{Il ql iqJ
ffi rq !Er? IE q <q? rrrr' y* rr@ o ar,-n, cr futrr rjT, ,jz ri ,{I lrrr.qE qr"T + eq5rsr 6 +'8, Hr fl-qr ir ',-,fr
',1=T' rrd q qll + {fqll 6 qTq;I Ct/
ln caie ol anv lo--ss oI eoods, where lhe loss occurs ill uans)l ,iom a facTorv to a warehouse or to a-nother laclow
or lrom one "warehouSe to anorher dunn8 the course of processrng of th"e goods in a warehouse or in storagi
u'hetier in a factory or iI) a warehouse

:rna i Err-r f+-fi rrg qr fra+t G-qia rr € qrE ir faFfqilr tTffi6iqrd * **irO, ,lq fi Zz (F{4) i q-r{- q

i qr'{ i anz Frffi.rg qr efi dr ffid ff.rfi Ar /
ln (asc oI rebate of dur\ of excrse on soods exrrorted tu arrv countrv or Ler ritorv outside India oI on excrsablr
rnar(nAl Lrsed rn rhe ma.iufacrure of thE goods i,hrch are eldorted to-any countrf or terrilory outside Indra

4f; r;qre sFr, dr rlr+n h:l frr+ rnra + {rf,r . firt qr llzrr 6r cr4 ftqtl frcr mr i r r
lrr case ol'goods-exporled outside India expon to Nepal or Bhutan, wrthout pSl.nrent ofduty.

qfiFdd r.crE s. r"Ir{ Fa q. rr.Frr + trn ;ir ai drE cq ',ri?r|T{c mi rqq Rfta rnur+j +. a?-a Erq ff ,r* e rto ,'4 ,m,r
fi qrr+ t{ffa) i. ?r.l En ditm-{q (.r.2i,t99b ff ulrr 109 d a,r F:{r ff,rt rrtq fffl qcrlrrftfd rr',r ar4 t rrFr rF
rI:r/
Credrt o[ arv dutv al]owed to be utrlzed tow ds Firvmenl oI exclse dutv on ftnal Droducts under the Drovlsrons
of this Ac! oi the Rules made rhqre urrder such old'er rs passed bv the tomlnissrbner (Appealst on or afier, rhc
dale appourted under Sc. l0q of dre Finalce (No.l) Act,19g8.

frrrd i,rl{{4 fi a ,fi{i Tct{ iiqr EA-S i, ir fr Hrz r"rra-a ,fq ( *{l.l)lM,2oo1, 6 fi-{q t h ridrtT Afifts ;, aq
sngrq; qtqrr 6 3 {l?-,rtfu f,f qrfr qrBrr Irrrrm dia--rTT {r{ T{ qr?rr z 3{+{ 3n.er ff i rftri tqr ft .rrfl qrB,rr qr,.r

fi 1;Aq' T.qr? orai f*f+{q, 1944 fi !rr,"r 35-EE q; ffir R'liF-d qr.T ff iraPIIft } qrcq } {t .r. rn-O {i cfr ,i'rtr {r nFft
zrf*t t t
The above aoolicatron shall be made in duuLcate rn Forrn No. EA-8 as sDecified under Rule. I of Central Ex( rse
tADoealsl Rites. 2001 wr*lm 3 munths fiom the dale on whrch the drder sousht to be aDDealed asafisl rs
aoinaunlcaled and shall be accompanied bv two coDiFS pa.h of t}le OIO and Orde_rJn-ADDeal.'lt should dlso b(
a. ( ompanird b) a copy ot TR-6 Challan evidcn( ln8'payrnent of prescribed fee as prescribed under Se(tron 15
EE ot CEA,I1944, under Major Head of A..ounr.

r+fEsr 3lr+fi fi qrq ffifur fruifi-{ lF6 ff r{Fr{h +r rrfi sT fxr r

ri71 ,iqn -6t fr+ qIE ,.dr qt l+t frq ;1 ir 6,rt 200/ Tn q"r{;a Ha1 qrr' 3ft' aE T{tr,6c 116 qlq r.ra i "f{T ,ir -T,r
1000 -/ 6I Trnr4 lrfi'{t irrrr
The revision aDDlicatron shall be accomuarued bv a fee ot Rs. 200/ where the amount involved in Ruoees (rre
Lac or less and Rs. 1000/- whcre thc ariount involved rs rnore lhah Rupees One Lac.

afa^6affi{ } +,3.a< arqeir a rrra3l iiit qq A< are* + ftn. 4+ I qrr({, rqq-m 6Ir-+ frqr EFIT^{GI' eq.;1ar + 7-rr .n
fi :Ft tilEIr trdt +TrI q i-ril + Ffir {qTrPm 3IqFlTIt ;rqTl lTrt' ?Fr rEF qtrFl qT lFilrr Tr{;6T{;FI rlli JIlirFr Efi'ql nrdr : I / In r:ase

the order covers vanous irmbers of order- in Urieinal: Iee for each O.l.O. should be Dard in the'aforesaiJ
mallner. notuithstandine the fact that t]re one aDDeei to the ADDeuant Tribunal or the ohe aDolication lo thc
Central Covr As the r as-e may be. is fiIed to svtlid scriplorra wbrk if excismg Rs. t lal}l fee'oT Rs. l0o/- Iur
ea( h

ccr*irirE4 ;{r{lirq ,{*E 3i}ft{q, 1975, + 3rffff-I i rrgerr 5< gGsr qi prrrn 3ra!r ff cFa,r. fialfh 6.50 FTt sr
;qr'If{q ,f.+ El4z r.IIT eFTr flHIt /
C)ne coo'v of aDolcauon or O.l.O. as t-he case mav be aid the order of the adiudrcalrnp authontv shall bear a
court fid srallcp of Rs.6.50 as prescribed uuder Sctredule-l m terms of lhe Couft Fee Act;]975, as amended.

{tfl ctq, ffiq 5"r.d ,F6 r,ir iHrfir n6:+rq ;qrqrftrfrr',r ({rt ffir) fimffi{t, 1982 4 sFr4 Ca qa *iqfua qrr'l] .rr

qFqFra fli arn F-{fr fi ,ir' rft eqr+ qrfift'a B-cI qr.rr I | /
Attention is also ltvite4 !o the_ lules cqve4ru{ lhcsq iutd other related matlers contained in the Customs, Excise
aId Servr, e Apt).llare'frrbunal (Procedure) Rules. 1o82.

Tg ,rfr+c rrFr+rt + ,i,f.rc" arkq {n q *i',tl{ qrff, l+Td 3it i-ff{ q cr4qrfi fi l+n, 3{ffi lm{ +{qriz
www-cbec.eov-m .fiT (EI 1Ffi( E I /
For *le clatorate, detailed and latest provrslols relating to Ding of appeal lo the tugher appellare authonty, rlre
at)pellart miiy rF[er lo the Departmenta, websrte un,,rv.cbec.gov.in. "

(G)



F.No. V2/02/BVR/2021

OTlDER-II{-AI'P}'AI,

This appeal has been filed by M/s Ashish Ship Breakers Pvt. Ltd., C - 919-920, Near

Natrai Shopping Centre, Kaliyabid, Bhavnagar 364 002 (hereinafter referred to as the

'appellant). against Order-In-Original No. 01/JC[MT IBVR-212020-21 dated 15.1O.2020

(hereinafter referred as "impugned order") passed. by the Joint Commissioner (in situ), CGST

Division Bhavnagar-2, Bhavnagar Commissionerate (hereinafter refened to as the "odjudicating

) rnuhority").

2. The facts of the case, in brief, are that the appellant is engaged in the manufacture of

goods obtained out of ship breaking, fallirrg under Chapter 72 to 83, in terms of Section Note 9

of Section XV of First Schedule to the erstwhile Centrel Excise Tariff Act. 1985 and were

holding Central Excise Registration No.AACCA2703KXM001. During the course of audit ol'

records of the appellant for the period from Novenrber, 2013 to June, 2017, it was noticed that

the director of the appellant has rented out his immovable property to the appellant for an agreed

upon consideration and that the said appellant had totally paid Rs.7,25,0001 during the period

lrom November, 2013 to March, 2016 to tlre said director as rent towards such immovable

property. The audit observed that Renting of Immcvable Property for use in the course ol

furtherance of business or conrmerce is declared taxable service in terms of the provisions made

under Section 65 and Section 66E of the Finance Act. 1994. It was further observed that sincc

;the 
service was provided by a director ola company to the said company which is a body

corporate, it appeared to be liable to service tax under reverse charge mechanism under

Notification No. 30/2012-ST dated 20.06.2012, as arnended by Notification No. 45/201 2-ST'

daled 07 .08.2012, and the Zrppellant was liable to pay i00%. of the service tax payable on the said

services received by them. Accordingly, a Show Cause lStice dated 31.07 -2018 was issued to

the appellant proposing demand of service tax emounting to Rs. 94.335i- on the amount of rent

paid to their director under proviso to Section 73(1) along with interest under Section 75 olthc

Finance Act, 1994. Penalty upon the appellant was also proposed under Section 76,71 andTB of

the Finance Act, 1994, The aforesaid Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order wherein he had confirined the demands along with interest

under Section 75 and also imposed penalty under Section 77 and 78 ofthe Finance Act, 1994.

3. Being aggrieved with the impugned order, the appellant preferred the present appeal on

the following grounds:

(i) That the director of the company has provided the services renting of immovable

property to then-r in his personal xapacit-y and not as a director of the company; that

renting of immovable property service telated to the property owned by the director ot

the company; that it was not the case that th8 appellant had leased or provided

accommodation to the said director; that they were not service provider but were only

recipient of renting of immovable property service. They also contended that rent was

being charged by the director of the appellant compary individually and not by the

appellant; thal renting of immovable proPert/ is not specified in Notification No.

30/2012-ST dated 20.06.2012 and hcnce the appeliant is not liable to pay service tax as

Page 3 of 8
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F.No V2/02/BVIti 2{)11

den.randed under the impr.rgned order in question

(ii) That as per provisions of Secticr: 68(l) of the Act, the service tax is payable by

the person providing taxable service in such rnanner and within such period as specified;

that Section 68(2) ofthe Act empowers the Centml Government to notify the services and

specify the person liable to pay sewice tax in respect of sucl.r notified services; that the
I

Central Government in exercise of these porvers has issued Notification No.30/2012-S'l

dated 20.06.2012 notifying the services and the person liable to pay service tax; thal the

person liable to pay service tax is specified in rLrle 2(l)(d) of the Rules; that Renting ol

immovable property is not specified in this l.iotification and hence the person providing

the service shall be the person liable to pay service tax and therelbre, in their case thet

director in his personal capacity is liable to pay service tax and the appellant are not liable

to pay service as recipient r.rf service; that the Notifications No. 30/2012-5T dated

20.06.2012 specifically provided that in case ol service of renting immovable propefiy

provided by Govemment or Local Authority, the service tax will be payable by the

Government or Local Authority and not by the recipient ofservice.

(iii) that they relied upon the decisior of Hon'ble Supreme Court in the case ofOryx

Fisheries Pvf. Ltd.. Vs. Union of lndia wherein it has been made clear that if on a

reasonable reading of show cause lotice a person of ordinary prudence gets the t-eeling

that his reply to the show cause notice will be an empty ceremony and he will rnerely

knock his head against the irqpenetrable wall of prejudged opinion, such a show causc

notice does not commence a lair procedure especially when it is issued in the quasi-

judicial proceeding under the legulation which promise to give the person proceededt

against a reasonable opportunity of ciel-ence

(iv) That the revenue authority cannot invoke the extended period of limitation, when

the records of the appellant'were first audited by the officers for the period tiom

September-2012 to October-2013 but no short payment was fbund at thal time and

therefore, the demand is time baned and rvithout authority of law as the demand is for tl.rc

period from November,2013 to N4arch, 2C16 and the notice was received by them orr

01.08.2018 alleging suppression with irltent to evade payment of service tax and

I
subsequent the impugned order is also illegal; that the extended period cannot be

applicable and the show cause notice is time barred.

(v) no service tax is payable b.v them. therefbre demand of interest and imposition of

penalb/ under the impugned order is also not sustainable. I

.1. Personal Hearing in the matter was held on 18.08.2021 ir.r virtual mode through video

conl'erencing. Shri Sarju S. Mehta, Chartered Accountant, on behalfofthe appellant attended the

personal hearing. He reiterated the submission of appeal memorandum as well as in written

submission dated 18.08.2021 wherein it has been algued that the demand has been raised on the
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basis of ledger accounts and balance sheet for the relevant year; that balance sheet is a public

document and available to all the concemed; that the reflection of the expenditure and the said

activity in the ledger account and the balance sheet q,ill reflect uiron the absence of any will

suppression and mis-statement on the part cf the appellant to invoke longer period of limitation

and therefore, the show cause notice issued to the appellant is time barred. In this regard, they

, 
relied upon the order in the case of M/s. Rama Paper Mills V/s. CCE Meerut - 2011 (22) STR

( l9) (Tri. Del.).

5. I have carefully gone through the facts ofthe case and submissions made by the appellant

in the Appeal Memorandum and oral as well as r.vritten submissions made at the time of personal

hearing. The issue to be decided in the case is rvhether tfue appeltant, as a service recipient, is

Iiable to pay service tax under reverse charge mechanism oh the rent amount paid to their

director in respect of immovable property given on rent to the company in the light ofprovisions

olRule 2(ly1d)1EE) inserted with effect |rom 07.08.2012 read with the provisions of Notification

No. 30/2012-ST dated 20.06.2012 as amended, or not.

6. It is observed from case records that the appellarit had paid an amount of

Rs.7,25,000/- during the period from November, 2013 to March, 2016 as rent to the director of

their firm for renting to company the immovable property owned by him. The adjqdicating

,authority 
confirmed service tax demand of Rs. 94,3351 under Section 73(1) of the Act on the

ground that in respect of services provided or agreed to be provided by the directors of the

company or a body corporate to the said company or the 6ody corporate, service tax is payable

under Reverse Charge Mechani sm @ 100%o by the company or the body corporate in view ofthe

Notification No. 30/2012-ST dated 20.06.2021 as amended vide Notification No. 4512012-ST

dated 07.08.2012

7 I find that that the Appellant has contended that the director of the company has provided

the service of renting of immovable propefty to them iir his personal capacity and not as a

director ofthe company. The property which was given on rent was owned by the director of the

company and it was not the case that the appellant had leased or prqvided accommodation to the

said director. The Appellant further contended that they were not service provider but were only

recipient of renting of immovable property service and that rent was being charged by their

director individually and not by the appellant.

l

8. It is pertinent to examine the relevant legal provisions i.e. Rule 2(lXdXEE) of the Service

Tax Rules, 1994 involved in the present case, which are reproduced as under:

(d) "person liable for palting service tux". - (i) in respect of the tarable services
notifed under sub-section (2) of section 68 of the Act,peans,-

(EE) in relation to service provided or agreed to be provided by a director ofa
company or a body corporate lo the .said conpany or the body corporate,'the
recipient of such seryice;

L.

8.1 As per the aforesaid provisions, a com,any or a body corporate is liable to pay service

tax on the services provided or agreed to be provided by their direptor on reverse charge basis.
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Further, Notification No.30/2012-ST dated 20.06.2012 as amended by Notification No.45l2012-

S'f dated 07.08.2012 has prescribed percentagc of service tax payable by recipient of service.

The relevant portion ofthe notification is reprotluceC as under:

Description of a service ercentage of
service tax
p*vable by the
pe!"son

providing
service

5A in respect of selvices proviCed

or agreed to be provided by a

director of a company to ttie sa

c oll-l

Nit

I

rci I

8.2 In backdrop of the above legal p.ryeyjs161. ancl on examining the facts, I find that the

taxability of the service provided or received in lire case viz. the renting of immovable property

is not in dispute. The dispule is regarding rvhetlrer the said service, in the facts of the present

case, is taxable at the hands olthe service recipient or otherwise. The adjudicating authority l.ras

held that appellant is required to pay seivice 'lax on the amount of service received from the

director and that it clearly comes out that the appellant had received taxable service viz. Renting

o1'Immovable Property liom its director and an amounl of Rs.7,25,0001 rent paid during the

period from November, 2013 to Mlch" 20i6 in terrns of Nolification No.30/2012-Sl- dated

20.06.2012 as amended by Notification No, 45il0l2-ST dated 07.08.2012 and therefore, the

appellant was held liable to pay service tax under Reverse Charge Mechanism.

E.-j It is observed in this regard that the said view cfthe adjudicating authority does not seem

to be a fair and correct interpretation of law as it is not supported by the language used in the r

Notification. The words used in the said Notification ai'e 'by a director of a company to the said

company' and not 'by a person who is director of a con.rpany'. Therefore, if the director of the

company provides a service in some other capacily, the tax liability would be on tlie part of

director as an individual service provider an<i it will not be correct to consider the same as a

scrvice provided in the capacity of a direcLor' 6f llrc company to the company. The notificatiol

intends to cover the services provide{ by a director of the company to the said company in the

capacity of the director post held by him. other services performed beyond the function of

director arc not covered by the above Notificatioir. Such a view can fairly be inferred on analysis

of other simil4r kind of entries in tLe Notification like entries pertaining to taxable services

provided or agreed to be provided by an insurance agent to any person carrying on the insurance

business and taxable services provided or agreed to be provided by a recovery agent to a banking

company or a financial institution or a n.rn-bankin;: financial company. In these entries, taxable

services prOvided aS insurance agent or as I€covery agent are what are intended to be covered l

The said entries can only be said to be referring to taxable servioes provided in the capacity in

whiclr services sought from such person by the recipient. By no stretch of imagination, it can be

assruledthatalltaxableservicesprovidedbysuchpe$onsalecoveredunderthesaid

notification. The intention of the legislation is tc cover only those services provided by the

person for which it was necessary to be iu that capacity and not all services which can also be
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provided without being in that capacity. Therefore, I do not find any merit in the contention of

the adjudicating authority that any service provided by thg director would be attracting service

lax urrder rer erse charge mechanism.

8.4 It is pertinent to mention that the director, who is owner of the property, has given his

property on rent to the appellant and is getting the rent from the appetlant being the owner of the

property and not being the director of the appellant. Appellant is also paying the rent to the

director being the owner of the property (who has provided service to the appellant) and not

being the director of the appellant. lt is not the case of the Department that the director has rented

their immovable propertiei to the company as they were obliged to do so for being appointed as

director of the company or that the renting services werd provided by them as a part of their

lunction as director of the company. Further, it is a fact that for providing renting services one

need not be a director of the company. The department has not brought on record anlthing which

suggest that the impugned renting services received by the appellant from their director were

received by them in the capacity of director of the company. Whereas the appellant has

contended that the said services were received by them from their director in his personal

capacity as owner ofthe property and not as a director of the company. The appellant are paying

the rent to the person being the owner of the property and not being the director of the appellant

and the director is receiving the amount not as remuneration for his services as a director but in

his individual capacity ofan owner ofthe property. Such a case, in my view, is not intended to

be covered under the reverse charge mechanism in rerms'of Notification No.30/2012-ST dated

20.6.2012,as amended but rather the director, as a service provider, would be liable to discharge

the applicable service tax liability, if any.

I

8.5 Further, it is observed that had the director of the appellant given his property on rent to

some other company, the director of the appellant would have been held liable to pay the service

tax bbing the owner of the property and being in his individual capacity as service provider.

Similarly, if such a renting service is received by the appellant from an individual other than

director, then liability to pay tax, ifany, on such service is not on the appellant but on the service

provider. This logic makes it clear that if the director of a company is providing any sorl of

service in the capacity of director to the said company, then only the service becomes liable to

service tax at the end of that company being service recipient. This is the intention of law and

)therefore such words have been incorporated in the said rules and in the Notification. Further, I

find that the CBEC, in their Circular No.i 15/9/2009-3T dated 31.07.2009 issued on the subject

of Service tax on commission paid to Managing Director / Directors by the company has

clarified that "the amount paid to Directors (W'hole-time or Independent) is not chargeable to

service tax under the category 'Management Consultaqc! service'. Howeyer, in case suclt

tlirectors provide any advice or consuitancy to tle company, for which they are being

compensated separately, such service wot d become chargeoble to service rar ". [n other words,

the service provided by the director in the personal capaciiy to the Company, would be payable

by the person who rendered such service and not by the company under Reverse charge

Mechanism.
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E.6 Under the circumstances, the fair conr:iusion ivhich can be drawn is that just because the

orvner of the property is director of the appellanr, the renting ser,ice received by the appellani

does not become taxable at their end berng thc servlce lecipient. The rent paid by the appeliant

company in the presenl matter, therefcre, cannct be charged to service tax undel Notification

No.30/20.12-ST daled 20.6.2012, as amendei. The liability to pay service tax in the case would

lie on the sewice provider. Hence, the order ol adjudicating authority to charge service tax

amounting to Rs.94,3351 under reverse charge mechanism rrnder the Notification No. 30/2012-
I

ST as amended vide Notification No. 45/20i2-ST dated 07.08.2012, is not legally correct and

I'ails to sustain on merits and requires to be set asicie.

E.7 It is further observed that sirtila,r view has been laken by the Commissioner (Appeals),

Ahmedabad eariier also in Order-in-Appeal No.AI'IM-EXCUS-003-APP-0257-17-l8 dated,

21.C3.2018 in the case of lVUs. Jay Pumps Pn. Ltd. and in Order-ln-Appeal No. AHM-CXCI.IS-

003-APP-003- 1 8- l8 dated 27.04.2018 in the case of lr.i/s Advance Addmine Pra. Ltd.

9. Since the demand of service tax is r.rot suslainable on merits. I am not delving into the

aspect of limitation raised by the apfrellant. when the demand fails to survive, there does no1

arise any question ofinterest or penalty in the matter.

10. Accordingly, in view of foregoing discussiorrs, I set aside the impugned order passecl by

the adjudicating authority for being not legal and proper and allow the appeal filed by the

appellant. 
I
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11.

11. The appeal filed by the appellant stand disposed olf in above terms.

Sq c"-rlnlo,
I ' n-o)" ,

To,

Attested

(Jatin Kundalia)

Superinter.rdent (Appeals),

CGST, RAJKOT.

IiY Ii.P.A-D. / SPEED FOST TO :

M/s Ashish Ship tsreakers Fvt
Ltd., C-9L9-92O, Near Natraj
Shopping Centre, Kalivahiol
Bhavnagar - 364 o,02

(Ahhilesh Kurrzrr)
Commissioner (Appeals)

M anqftqfiIcffiTrfi
tr-919-920, {.{rq qrift{r i-€r }
qrir, sFr{rrfts, fl-q-fl|-( 364 002

01

Copy to:-

l. 'lhe Pr. Chief Commissioner, GST & Centrai Excise, Ahrnedabad Zone, Ahmedabad

2. The Commissioner, GST & Central Excise, Bhavnagar.

3. -lhe 
Deputy / Assistant Commissioner, Centrai GST Division-ll, Bhavnagar'

4. Guard File.
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