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ORDER-IN-APPEAL
This appeal has been filed by M/s Ashish Ship Breakers Pvt. Ltd., C - 919-920, Near
Natraj Shopping Centre, Kaliyabid, Bhavnagar 364 002 (hereinafter referred to as the
‘appellam’), against Order-In-Original No. 01/JC/MT/BVR-2/2020-21 dated 15.10.2020
(hereinafter referred as “impugned order™) passed by the Joint Commissioner (in situ), CGST

Division Bhavnagar-2, Bhavnagar Commissionerate (hercinafter referred to as the “adjudicating

Lauthoriny™).

24 The facts of the case, in brief, are that the appellant is engaged in the manufacture of
goods obtained out of ship breaking. falling under Chapter 72 to 83. in terms of Section Note 9
of Section XV of First Schedule to the erstwhile Centrdl Excise Tariff Act. 1985 and were
holding Central Excise Registration No. AACCAZTOIKXMO0L. During the course of audit of
records of the appellant for the period from November, 2013 to June, 2017, it was noticed that
the director of the appellant has rented out his immovable property to the appellant for an agreed
upon consideration and that the said appellant had totally paid Rs.7.25,000/- during the period
from November, 2013 to March, 2016 to the said director as rent towards such immovable
property. The audit observed that Renting of Immovable Property for use in the course of
furtherance of business or commerce is declared taxable service in terms of the provisions made
under Section 65 and Section 66F of the Finance Act. 1994, It was further observed that since
'the service was provided by a director of a company to the said company which is a body
corporate, it appeared to be liable to service tax under reverse charge mechanism under
Notification No. 30/2012-ST dated 20.06.2012, as amended by Notification No. 45/2012-5T
dated 07.08.2012, and the appellant was liable 1o pay 100% of the service tax payable on the said
services received by them. Accordingly, a Show Cause Notice dated 31.07.2018 was issued to
the appellant proposing demand of service tax amounting to Rs. 94.335/- on the amount ol rent
paid to their director under proviso (o Section 73(1) along with interest under Section 75 ol the
Finance Act, 1994, Penalty upon the appellant was also proposed under Section 76, 77 and 78 of
the Finance Act, 1994, The aforesaid Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order wherein he had confirmed the demands along with interest

under Section 75 and also imposed penalty under Section 77 and 78 of the Finance Act, [ 994,

3, Being aggrieved with the impugned order, the appellant preferred the present appeal on

Itlm following grounds: |
(1) That the director of the company has provided the services renting of immovable
property to them in his personal capacity and not as ua director of the company; that
renting of immovahle property service relaied to the property owned by the director of
the company: that it was nol the case that thé appellant had leased or provided
accommodation to the said director: that they were not service provider but were only
recipient of renting of immovable property service. They also contended that rent was
being charged by the director of the appellant company individually and not by the
appellant; that renting of immovable property is not specified in Notification No.

30/2012-ST dated 20.06.2012 and hence the appeliant is not liable to pay service tax as

d- Page 3of 8
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demanded under the impugned order in question.

(i) That as per provisions of Sectien 68(1) of the Act, the service tax is payable by
the person providing taxable service in such manner and within such period as specified:
that Section 68(2) of the Act empowers the Central Government to notify the services and
specify the person liable to pay service tax in respect of such notified services; that the
Central Government in exemilse of these powers has issued Notification No 30/2012-8T
dated 20.06.2012 notifying the services and the person liable to pay service tax; that the
person liable 1o pay service tax is specified in rule 2(1)(d) of the Rules; that Renting of
immovable property is not specified in this Motification and hence the person providing
the service shall be the person liable to pay service tax and therefore, in their case the'
director in his personal capacity is liable to pay service tax and the appellant are not liable
o pay service as recipient of service; that the Notifications No. 30/2012-S8T dated
20006.2012 specifically provided that in case of service ol renting immovable property
provided by Government or Local Authorily, the service tax will be payable by the

Government or Local Authority and not by the recipient of service.

(iil)  that they relied upon the decision of Hon'ble Supreme Court in the case of Oryx
Fisheries Pvt. Ltd., Vs. [.Illil.in of India wherein it has been made clear that if on a
reasonable reading ol show chuse notice a person of ordinary prudence gets the feeling
that his reply to the show cause notice will be an empty ceremony and he will merely
knock his head against the impenetrable wall of prejudged opinion, such a show cause
notice does not commence a fair procedure especially when it is issued in the guasi-
judicial proceeding under the regulation which promise to give the person pm{:ce-:ied:

against a reasonable opportunity of defence

{iv)  That the revenue authority cannol invoke the extended period of limitation, when
the records of the appellant were first audited by the officers for the period from
September-2012 to October-2013 but no short payment was found at that time and
therefore, the demand is time barred and without authority of law as the demand is for the
period from November, 2013 to March, 2016 and the notice was received by them on
01.08.2018 alleging suppression with intent to evade payment of service tax and
subsequent the impugned order is also illegal; that the extended period cannot be

applicable and the show cause notice is Ume barred.

(v)  no service tax is payable by them. therefore demand of interest and imposition of

penalty under the impugned order is also not sustainable.

Personal Hearing in the matter was held on 18.08.2021 in virtual mode through video

conlerencing. Shri Sarju S. Mehta, Chartered Accountant, on behalf of the appellant attended the

personal hearing. He reiterated the submission of appeal memorandum as well as in written

submission dated 18.08.2021 wherein it has been argued that the demand has been raised on the

Page 4 of 8
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basis of ledger accounts and balance sheet for the relevant year; that balance sheet is a public
document and available to all the concerned: that the reflection of the expenditure and the said
activity in the ledger account and the balance sheet will reflect upon the absence of any will
suppression and mis-statement on the part of the appellant to invoke longer period of limitation
and therefore, the show cause notice issued to the appellant is time barred. In this regard, they
Jmli{:u:ii upon the order in the case of M/s. Rama Paper Mills V/s. CCE Meerut — 2011 (22) STR
(19) (Tri. Del.).

5. I have carefully gone through the facts of the case and submissions made by the appellant
in the Appeal Memorandum and oral as well as written submissions made at the time of personal
hearing. The issue to be decided in the case is whether the appellant, as a service recipient, is
liable to pay service tax under reverse charge mechanism on the rent amount paid to their
director in respect of immovable property given on rent to the company in the light of provisions
of Rule 2(1)(d)EE) inserted with effect from 07.08.2012 read with the provisions of Notification
No. 30/2012-ST dated 20.06.2012 as amended, or not.

6. It is observed from case records that the appellant had paid an amount of
Rs.7.25.000/- during the period from November, 2013 to March, 2016 as rent to the director of
their firm for renting to company the immovable property owned by him. The adjudicating
~authority confirmed service tax demand of Rs. 94,335/~ under Section 73(1) of the Act on the
Igmund that in respect of services provided or agreed to be provided by the directors of the
company or a body corporate to the said company or the body corporate, service tax is payable
under Reverse Charge Mechanism (@ 100% by the company or the body corporate in view of the
Notification No. 30/2012-ST dated 20.06.2021 as amended vide Notification No. 45/2012-8T
dated 07.08.2012. I

7 I find that that the Appellant has contended that the director of the company has provided
the service of renting of immovable property to them in his personal capacity and not as a
director of the company. The property which was given on rent was owned by the director of the
company and it was not the case that the appellant had leased or provided accommodation to the
said director. The Appellant further contended that they were not service provider but were only
recipient of renting of immovable property service and that rent was being charged by their

director individually and not by the appellant.
1

8. It is pertinent to examine the relevant legal provisions i.e. Rule 2(1)(d)(EE) of the Service

Tax Rules, 1994 involved in the present case, which are reproduced as under:
(d) "person liable for paying service tux” - (i) in respect of the taxable services
notified under sub-section (2) of section 68 of the Act, ymeans.-
(EE) in relation to service provided or agreed to be provided by a director of a

company or a body corporate to the said company or the body corporate, the
recipient of such service;

8.1 As per the aforesaid provisions, a company or a body corporate is liable to pay service

tax on the services provided or agreed to be provided by their director on reverse charge basis,

Page 5 of 8



F o, Y2ARBVRIZUIL

Further, Notification No.30/2012-ST dated 20.06.2012 as amended by Notification No.45/2012-

ST dated 07.08.2012 has prescribed percentage of service tax payable by recipient of service.

The relevant portion of the notification is reproduced as under:

Sh
Na.

Description of a service

service tax

Percentage of
service tax

payable by the |payable by the
i person person
' previding receiving the
. . serviece service
SA |in respect of services provided Nil 100%

1
1
or agreed to be provided bya |
director of a company o the said |

= AL L L |

8.2 In backdrop of the above legal provisions and on examining the facts, | find that the
taxability of the service provided or received in the case viz. the renting of immovable property
ts not in dispute. The dispute is regarding whether the said service, in the facts of the present
case, is taxable at the hands of the service recipient or otherwise. The adjudicating authority has
held that appellant is required to pay Service Tax on the amount of service received from the
director and that it clearly comes out that the appellant had received taxable service viz. Renting
ol Immovable Property from its director and an amount of Rs.7,25,000/~ rent paid during the
period fr{.}m November, 2013 1o MI.}ICh. 2006 in terms ol Notification No.30/2012-ST dated
20.06.2012 as amended by Notification No. 45/2012-8T dated 07.08.2012 and therefore, the

appellant was held liable to pay service tax under Reverse Charge Mechanism.,

83 Itis observed in this regard that the said view of the adjudicating authority does not seem
to be a fair and correct interpretation of law as it is not supported by the language used in the
Notification. The words used in the said Notification are by a director of a company to the said
company” and not ‘by a person who is director of a company’. Therefore, if the director of the
company provides a service in some other capacity, the tax liability would be on the part of
director as an individual service provider and it will not be correct 1o consider the same as a
service provided in the capacity of a director of the company to the company. The notification
intends to cover the services provided by a director of the company to the said company in the
capacity of the director post held by him. Other services performed beyond the function of
director are not covered by the above Notification. Such a view can fairly be inferred on analysis
of other similar kind of entries in the Notification like entries pertaining to taxable services
provided or agreed to be provided by an insurance agent to any person carrying on the insurance
business and taxable services provided or agreed to be provided by a recovery agent to a banking
company or a [inancial institution or a nun-banking financial company. In these entries, taxable
services provided as insurance agent or as recovery agent are what are intended to be covered. !
I'he said entries can only be said to be referring to taxable services provided in the capacity in
which services sought from such person by the recipient. By no stretch of imagination, it can be
assumed that all taxable services provided by such persons are covered under the said
aolification. The intention of the legislation is tv cover only those services provided by the
person for which it was necessary o be that capacity and not all services which can also be

PageGof 8



\

F.No. V2/02/BYR/202]

provided without being in that capacity. Therefore, I do not find any merit in the contention of

the adjudicating authority that any service provided by the director would be attracting service

tax under reverse charge mechanism.

8.4 It is pertinent to mention that the dircctor. who is owner of the property, has given his
property on rent to the appellant and is getting the rent from the appellant being the owner of the
property and not being the director of the appellant. Appellant is also paying the rent to the
director being the owner of the property (who has provided service to the appellant) and not
being the director of the appellant. It is not the case of the Department that the director has rented
their immovable properties to the company as they were obliged to do so for being appointed as
director of the company or that the renting services werd provided by them as a part of their
function as director of the company. Further. it is a fact that for providing renting services one
need not be a director of the company. The department has not brought on record anything which
suggest that the impugned renting services received by the appellant from their director were
received by them in the capacity of director of the company. Whereas the appellant has
contended that the said services were received by them from their director in his personal
capacity as owner of the property and not as a director of the company. The appellant are paying
the rent to the person being the owner of the property and not being the director of the appellant
and the director is receiving the amount not as remuneration for his services as a director but in
his individual capacity of an owner of the property. Such a case, in my view, is not intended to
be covered under the reverse charge mechanism in terms ‘of Notification No.30/2012-5T dated
20.6.2012, as amended but rather the director, as a service provider, would be liable to discharge
the applicable service tax liability, if any. ;
i

8.5 Further, it is observed that had the director of the appellant given his property on rent o
some other company, the director of the appellaint would have been held liable to pay the service
tax being the owner of the property and being in his individual capacity as service provider.
Similarly, if such a renting service is received by the appellant from an individual other than
director, then liability to pay tax, if any, on such service is not on the appellant but on the service
provider. This logic makes it clear that if the director of a company is providing any sort of
service in the capacity of director to the said company, then only the service becomes liable to
service tax at the end of that company being service recipient. This is the intention of law and
!therefore such words have been incorporated in the said rules and in the Notification. Further, |
find that the CBEC, in their Circular No.115/9/2009-ST dated 31.07.2009 issued on li';e subject
of Service tax on commission paid to Managing Director / Directors by the company has
clarified that “the amount paid to Directors (Whole-time or Independent) is not chargeable to
service tax under the category ‘Management Consultanecy service' However, in case such
directors provide any advice or consultancy to the company, for which they are being
compensated separately, such service would become chargeable to service tax”. In other words,
the service provided by the director in the personal capacity to the Company, would be payable
by the person who rendered such service and not by the company under Reverse Charge

Mechanism.
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8.6 Under the circumstances, the fair conclusion which can be drawn is that just because the
owner of the property is dirlu.'u.:mr of the appellunt. the renting service received by the appellani
does not become taxable at their end'bﬁing the service recipient. The rent paid by the appeliant
company in the present matter. therefore, cannot be charged to service tax under Notification
No.30/2012-ST dated 20.6.2012, as amended. The hability to pay service tax in the case would
lie on the service provider. Hence, the order of adjudicating authority to charge service tax
amounting to Rs.94.335/- under reverse charge mechanism under the Notification No. 30/2012-
5T as amended vide Notification Nur. 45/2012-ST dated 07.08.2012, is not legally correct and

fails to sustain on merits and requires to be set aside.

4.7 It is further observed that similar view has been taken by the Commissioner (Appeals),
Ahmedabad earlier also in Order-in-Appeal No. AHM-EXCUS-003-APP-0257-17-18 dated
23.03.2018 in the case of M/s. Jay Pumps Pvt. Ltd, and in Order-In-Appeal No. AHM-CXCl IS~I
OU3-APP-003-18-18 dated 27.04.2018 in the case of M/s Advance Addmine Pvt, Ltd.

9. Since the demand of service tax is not sustainable on merits. | am not delving into the

aspect of limitation raised by the appellant. When the demand fails to survive, there does not

arise any question of interest or penalty in the matter. -

. Accordingly, in view of foregoing discussions, 1 set aside the impugned order passed by
the adjudicating authority for being not legal and proper and allow the appeal filed by the
appellant, |
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11, The appeal filed by the appellant stand disposed off in above terms.
et g 24
{Akhilesh Kumar) x

Commissioner (Appeals)

(Jatin Kundalia)
superintendent (Appeals),
CGST, RAJKOT.

BY R.P.AD. / SPEED POST TO :

|
To, : -
[01 'M/s Ashish Ship Breakers Pvt | e saffw farg st oy «ff
' Ltd., C-919-920, Near Natraj #7-019-020, #z<w wifdq #= F
Shopping Centre, Kaliyabid e, Fferafee, aEaTT 364 002
Bhavnagar - 364 002 S |
Copy to:-

I. The Pr. Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
7. The Commissioner, GST & Central Excise. Bhavnagar,

1. The Deputy / Assistani Commissioner, Central GST Division-Il. Bhavnagar.

4. Guard File.
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