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Appeal No: V2IS/EAZBVRIZ020

:: ORDER-IN-APPEAL ::

The Assistant Commissioner, CGST Division, Surendranagar has filed
Appeal No. V2/6/EAZ/BVR/2020 on behalf of the Commissioner, Central GST &
Central Excise, Bhavnagar (hereinafter referred to as “Appellant Department”)
in pursuance of the direction and authorization issued under sub-section(2) of
Section 35E of the Central Excise Act,1944 (hereinafter referred to as ‘Act’)
against Order-in-Original No. 3/2020-21 dated 14.9.2020 (hereinafter referred
to as ‘impugned order’) passed by the Asst. Commissioner, CGST Division,
Surendranagar (hereinafter referred to as ‘adjudicating authority’) in the case
of M/s Makson Pharmaceuticals (I) Pvt Ltd, Surendranagar (hereinafter referred
to as ‘Respondent’)

2. The facts of the case, in brief, which are relevant for the purpose of
present proceedings, are that the Respondent was engaged in the manufacture
of Sugar Confectionery falling under CETSH 17049020 of the Central Excise
Tariff Act, 1985 and was registered with Central Excise Department. During the
course of audit of the records of the Respondent by the officers of the
Department, it was observed that they had availed Cenvat credit of service tax
paid for maintenance and repair service and security service of Wind Mills
during the period from July, 2016 to June, 2017. It was observed that four
windmills were installed for generation of electricity at a locations far away
from the factory premises of the Respondent. It was further observed that
electricity generated at Windmills were not used by them at their factory but
was sold to Gujarat Urja Vikas Nigam Ltd (GUVNL), Paschim Gujarat Vidyut
Company Ltd (PGVCL) and to Madhya Pradesh Power Ltd (MPPL) by transferring
to their grids as per agreements. The Respondent was receiving payment for
electricity so generated as per prescribed rate. It appeared that services
availed at Windmills have no connection with goods manufactured at their
factory, whether directly or indirectly and hence, said services were not
covered under the definition of ‘input service’ in terms of Rule 2(l) of the

Cenvat Credit Rules, 2004 (hereinafter referred to as ‘CCR, 2004’).

2.1 It was further observed by the Audit that sale of electricity is an
exempted service in terms of Rule 2(e) of CCR, 2004 and the Respondent had
availed and utilised common input service meant for dutiable as well as

exempte ice without maintaining separate records as envisaged under
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Rule 6 of CCR, 2004 and hence, the Respondent was required to reverse 7% of

value of exempted service in terms of Rule 6 of CCR, 2004.

2.2 Based on audit observations, the Show Cause Notice No. CGST.
Audit/CR-V/CET/AC-14/2019-20 dated 21.10.2019 was issued to the
Respondent calling them, inter alia, to show cause as to why Cenvat credit of
service tax for an amount of Rs. 13,41,082/- should not be demanded and
recovered from them along with interest under Rule 14 of the Cenvat Credit
Rules, 2004 (hereinafter referred to as ‘CCR, 2004’) and why Cenvat credit of
Rs. 2,63,637/- used for providing exempt service should not be recovered from
them under Rule 14 of CCR, 2004 read with Section 11A(4) of the Central Excise
Act, 1944, The 5CN also proposed penalty under Rule 15(2) of CCR, 2004 read
with Section 11AC of the Central Excise Act, 1944.

2.3 The above Show Cause Notice was adjudicated by the Adjudicating
Authority vide the impugned order who dropped the demand of Cenvat credit
of Rs. 13,41,082/-; ordered to recover Cenvat credit of Rs. 1,89,219/- along
with interest under Rule 14 of CCR, 2004 read with Section 11A(4) of the
Central Excise Act, 1944 and dropped the remaining demand of Rs. 74,418/-.
The impugned order imposed penalty of Rs. 1,89,219/- under Rule 15(2) ibid
read with Section 11AC of the Central Excise Act, 1944.

3. The above order was reviewed by the Appellant Department and appeal
has been filed on the grounds that,
(i) The adjudicating authority erred in dropping the demand of Rs.
13,41,082/- vide the impugned order.

(ii) The adjudicating authority has erred in holding that the

Respondent had availed services of maintenance and repair and security
of wind mills and had availed CENVAT Credit of Service Tax paid on such
services correctly. It is also mentioned in the impugned order that the
electricity was generated at the windmill which was far away from the
factory. The electricity so generated was transmitted to the electricity
authorities, who in turn, supplied electricity at the manufacturing unit of
the Respondent, as per agreed formulae. The generated electricity was
utilized at the factory for manufacture of the final products of the

Respondent. As per the adjudicating authority, wind mills were installed
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Appeal No: V2/S/EAZIBVRI2020

at a far away location from the factory where repair and maintenance
service was availed but there is no bar in availing services beyond factory
premises. Further, since the electricity generated from wind mills were
exclusively utilized by the Respondent in their factory and sold by them,
and therefore, the maintenance and repair or management and security
service availed by them has nexus with the manufacturing activities of the

Respondent.

(iii) The Adjudicating Authority has erred to appreciate the fact as
much as the electricity was generated at the wind mill located at
different places viz., Shikarput (Kutch District), Kadoli (Navsari), Visavada
(Porbandar District), Navadara (Jamnagar District) far away from the
Respondent's factory premises at Surendranagar, which was not used by
them at the factory, but was sold out to M/s GUVNL or PGVCL or MPPL
electricity board and was transferred in their grid as per their
agreements. This activity is clearly a trading activity having no nexus
whatsoever with the Respondent’s manufacturing activity. Further, the
wind mill farm is neither the part of Respondent’s registered
manufacturing premises, nor has any nexus with the manufacturing
activity in the premises of the Respondent. Moreover, the electricity
generated in the wind farm is not delivered at the manufacturing
premises as such. Accordingly, dropping the demand of Rs. 13,41,082/-
against wrongful availment of CENVAT Credit by the Adjudicating
Authority is not correct, legal and proper. Reliance is placed on the
following case laws:

(a) Rajhans Metals Pvt. Ltd - 2007 (8) STR 498
(b)  Ellora Times Ltd - 2009 (235) ELT 661
(c)  Atul Auto Ltd - 2009 (237) ELT 102

- Respondent filed cross objection vide letter dated 18.9.2020, inter alia,

contending that,
(i)  The adjudicating authority correctly dropped the demand because
grounds of issuance of SCN was very vague, presumptuous, unintelligible
and unsustainable. The entire SCN was issued on the ground of
consumption of electricity generated at the Wind Mills located/installed
far away from the factory and no direct consumption of Electricity
generated by Wind Mill in the manufacturing of the product. It is obvious
that wind mills are always located far away from the factory where
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maximum electricity can be generated from wind, no one prefer to install
wind mill where minimum electricity can be generated (especially in the
area like Surendranagar where our factory is located )due to less wind.
Further, no one can shift entire factory to the place where wind mill
installed.

(ii) It is a fact that the generation of electricity is taking place at wind
mill at a place away from the factory and the electricity so generated, is
wheeled to the electricity authorities, who in turn, supplied electricity at
the manufacturing unit, as per agreed formulae, and that electricity was
utilised at the factory for manufacturing of the final product, therefore
SCN was issued merely on the assumption presumption basis and on mis-
understanding of officer. In this case, the officer was of the opinion that
if some wire and cable connected from wind mill to their factory then
they allow the credit of wind mill, but they failed to understand that
there is no any logic to pull wire and cable from 1000km away, when
alternatives and technologies are available to use electricity generated
through windmill located far away from the factory, therefore this SCN
was very bad, very vague, presumptuous, unintelligible, and not
sustainable and the adjudicating authority did justice by dropping the
SCN No. CGST-Audit/CR-V/CE/AC14/19-20 dated 21.10.2019, accordingly
appeal No. V2/6/EA2/BVR/2020 is required to be dismissed.

(ii1)) Moreover, the appeal filed on the date 30.12.2020 is also hit by
limitation prescribed under Section 35 of the Central Excise Act, 1944.
The last date with respect to securing various compliances (including
filling of Appeal) under the Customs, Central Excise, and Service Tax
laws, was extended due to COVID-19 pandemic, by virtue of the Taxation
And Other Laws (Relaxation and Amendment of Certain Provisions) Act,
2020, dated 29.09.2020 read with Notification dated 30.09.2020, issued
by the Ministry of Finance CBIC does not apply to this case. The appeal is
not filed within time limit hence, hit by time barred, needs to be

dismissed.

9. Personal Hearing in the matter was conducted in virtual mode through
video conferencing on 8.6.2021. Shri Wilson Christian, authorized person

appeared on behalf of the Respondent and reiterated the submission made in
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Appeal No: V26/EA2/BVR/2020

cross objection dated 4.6.2021.

6. | have carefully gone through the facts of the case, the impugned order,
appeal memorandum, cross objection filed by the Respondent as well as oral
submission made at the time of hearing. The issue to be decided in the present
appeal is whether the Respondent had correctly availed Cenvat credit of service
tax of Rs. 13,41,082/- paid on maintenance and repair service and security
service of windmills or not.

7= | first take up the contention of the Respondent that the appeal filed by
the Appellant Department is barred by limitation provided under Section 35 of
the Act. | find that the impugned order was passed on 14.9.2020, which was
received by the Appellant Department on 24.9.2020. The last date to make order
under Section 35E(2) of the Act was within 3 months from the receipt of order as
provided under Section 35E(3) of the Act i.e. on or before 24.12.2020. The
appeal has been filed on 30.12.2020. However, as per Notification No. G.5.R.
601(E) dated 30.9.2020 issued under the provisions of Taxation And Other Laws
(Relaxation and Amendment of Certain Provisions) Act, 2020, time limit for filing
appeal stand extended upto 31.12.2020. Hence, the appeal filed on 30.12.2020
is within the time limit extended vide Notification dated 30.9.2020 supra. The
contention of the Respondent is, thus, not sustainable and hereby discarded.

8. Now, coming to merit of the case. On perusal of the records, | find that
the Respondent had availed Cenvat credit of service tax for an amount of Rs.
13,41,082/- paid on maintenance and repair service and security service of Wind
Mills during the period from July, 2016 to June, 2017. The Show Cause Notice
was issued to the Respondent on the basis of Audit observations that the
electricity generated at Windmills were not used by them at their factory but
was sold to Gujarat Urja Vikas Nigam Ltd (GUVNL), Paschim Gujarat Vidyut
Company Ltd (PGVCL) and to Madhya Pradesh Power Ltd (MPPL) by transferring
to their grids and hence, services availed at Windmills have no nexus with goods
manufactured at their factory, whether directly or indirectly and consequently
said services were not covered under the definition of ‘input service’ in terms of
Rule 2(l) of ‘CCR, 2004’. The adjudicating authority dropped the demand by
relying upon the case laws of Endurance Technology Pvt Ltd - 2017 (52) STR 361
and Parry Engg and Electronics Pvt Ltd- 2015 (40) STR 243.
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Appeal Mo: V2IGEA2/BVR/Z020

8.1 The Appellant Department has, inter alia, contended that electricity
generated at windmills was not used by the Respondent at their factory but was
sold out to M/s GUVNL or PGVCL or MPPL electricity boards, which is clearly a
trading activity having no nexus whatsoever with the manufacturing activity of
the Respondent and hence, they were not eligible to avail Cenvat credit of
service tax paid in respect of windmills. On the other hand, the Respondent has
argued that electricity generated at wind mills was wheeled to the electricity
authorities, who in turn, supplied electricity at their manufacturing unit, as per
agreed formulae, and that electricity was utilised at the factory for

manufacturing of the final product, therefore, SCN was wrongly issued.

9. | find it is pertinent to examine the facts narrated at para 3 and para 4 of

the Show Cause Notice, which are reproduced as under:
3. Whereas on inquiry during audit, it was clarified by the authorized
person of Makson that they own 4 windmills situated at different places viz.
Shikarpur (Kutch District), Kadoli (District Navsari), Visavada (District
Porbandar) , Navadara (District Jamnagar) for generating electricity through
wind. It was noted that all these windmills were situated hundreds of
kilometers away from their manufacturing factory located in the Surendranagar
District. It was clarified that the electricity generated there at wind mills was
not used by them at factory but was sold to Gujarat Urja Vikas Nigam Limited
(GUVNL) or Paschim Gujarat Vidyut Company Ltd. (PGVCL) or to Madhya
Pradesh Power Limited (MPPL) electricity board and was transferred in their
grid as per their agreements. It was stated that GUVNL or other parties
calculated the electricity generated on monthly basis and based on the quantum
of electricity generated and rate per unit fixed for them as per government

policy, they get payment from them for the sale of electricity by Makson.

4, Whereas on scrutiny ol Invoice issued by Makson to GUVNL, 1t is
noticed that it indicates quantity generated at windmill and which was received
at their grid at District Kutch and rate per unit of electricity produced. The said
invoice nowhere indicates any connection with the use of said electricity in
manufacture of goods in the factory of Makson at Surendranagar. Even said
invoice do not refer to any set off or any such condition in connection with
electricity generated at windmill and electricity used at factory and there was
no prima facie set off for electricity consumed at factory. Thus, it appears that

there are two different transactions and they have no interconnection and thus,
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electricity generated at wind mills and input services availed at windmills has
no connection with the goods manufactured in manufacturing unit and its
manufacturing activities at Surendranagar -whether directly or indirectly and
hence, such credit appeared to be not admissible for availing of credit as input

service in terms of provisions of Rule 2(1) of Cenvat Credit Rules, 2004.”

9.1 Asrecorded in the Show Cause Notice, the Respondent had sold electricity
generated at windmills to various electricity boards by transferring the
electricity to their grids and had also issued invoice for sale of such electricity.
If that be the case and if the electricity so generated at windmills was not
wheeled back for use in the manufacture of goods at their factory as recorded in
Show Cause Notice, then services availed by the Respondent in connection with
windmills have no nexus with manufacturing of goods and such services cannot
be said to have been utilised in or in relation to manufacture of goods.
Consequently, said services availed by the Respondent are not covered within
the definition of ‘input service’ under Rule 2(l) of CCR, 2004 and the Respondent
was not eligible to avail Cenvat credit of service tax paid on maintenance and

repair service and security service of Wind Mills.

10. | find that the Respondent has contended in the cross objection that the
electricity generated at wind mills was wheeled to the electricity authorities,
who in turn, supplied electricity at their manufacturing unit and that electricity
was utilised in their factory for manufacturing of the final product. However,
the Respondent has not substantiated their claim with any documentary
evidences in the form of agreement entered with respective electricity
authorities and quantum of electricity generated at windmills and transferred to
grid and quantum of electricity taken as set-off at their manufacturing unit.
Under the circumstance it is not possible for me to verify the authenticity of this
claim. However, on going through the reply to Show Cause Notice furnished by
the Respondent and reproduced in the impugned order, | find that the
Respondent had admittedly sold entire electricity generated at windmill located
at Kadoli. The Respondent is, therefore, not eligible to avail Cenvat credit of
service tax paid on services availed at said Windmill. Further, the Respondent
had partially sold electricity generated at windmill located at Visavada. Hence,
the Respondent shall not be eligible to avail Cenvat credit proportionately

considering total electricity generated at said windmill and quantum of
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electricity sold. In respect of remaining two windmills located at Navadara and
Shikharpur, the Respondent claimed before the adjudicating authority that
entire electricity generated at said windmills were consumed at their factory. If
electricity generated at said two windmills were transferred to grid and
equivalent electricity were received at their factory as set-off and used in the
manufacture of goods, as claimed by the Respondent, then services availed at
said two windmills can be said to have been used in or in relation to the
manufacture of goods and the Respondent is eligible to avail Cenvat credit of
service tax paid on such services, as held by the Hon’ble Madras High Court in
the case of Ashok Leyland Ltd. reported as 2019 (369) E.L.T. 162 (Mad.). In
absence of any documentary evidences furnished by the Respondent, it is not
possible for me to arrive at any conclusion. |, therefore, remand the matter to
the adjudicating authority for de novo adjudication for limited purpose of
verifying relevant documents in order to ascertain whether electricity generated
at windmills located at Navadara and Shikharpur were utilised in the
manufacture of goods in the factory of the Respondent. | direct the Respondent
to furnish agreements entered with respective electricity authorities for transfer
of electricity to their grids as well as documentary evidences showing that
equivalent electricity was given to them as set off by electricity authorities for
use in their factory. Needless to mention that principles of natural justice should

be adhered while passing de novo order.

11. The Respondent has not challenged confirmation of demand of Rs.
1,89,219/- and recovery of interest under Rule 14 of CCR, 2004 and imposition
of penalty of Rs. 1,89,219/- under Rule 15(2) ibid, vide the impugned order. |,
therefore, uphold the impugned order to that extent.

12.  In view of above discussion, | set aside the impugned order to the extent
of dropping of demand of Rs. 13,41,082/- and dispose the appeal by way of
remand. | uphold the remaining impugned order.

13. ot g g @1 8 ardier @1 FgerT Iudiad adie & foan s 2|
13.  The appeal filed by the Appellant stand disposed off in above terms.

4 /ng =S a“’)
f ! MRHILESH KUMAR
Commissioner (Appeats)
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