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Appeal No: V2|6/EA2|BVN2020

The Assistant Commissioner, CGST Division, Surendranagar has filed

Appeat No. V2/6/EA2/BVR/2020 on behalf of the Commissioner, Centrat GST &

Central Excise, Bhavnagar (hereinafter referred to as ,.Appettant Department',)

in pursuance of the direction and authorization issued under sub-section(2) of

Section 35E of the Centrat Excise Act,1944 (hereinafter referred to as .Act,)

against Order-in-Origina[ No. 312020-71 dated 14.9.2020 (hereinafter referred

to as 'impugned order') passed by the Asst. Commissioner, CGST Division,

Surendranagar (hereinafter referred to os 'adjudicating authority,) in the case

of M/s Makson Pharmaceuticats (l) Pvt Ltd, Surendran agar (hereinofter referred

to os 'Respondent')

Z. The facts of the case, in brief, which are retevant for the purpose of

present proceedings, are that the Respondent was engaged in the manufacture

of Sugar Confectionery fatting under CETSH 17049020 of the Centra[ Excise

Tariff Act, 1985 and was registered with Central Excise Department. During the

course of audit of the records of the Respondent by the officers of the

Department, it was observed that they had avaited Cenvat credit of service tax

paid for maintenance and repair service and security service of Wind Mitts

during the period from Juty, 2016 to June, 2017. lt was observed that four

windmitts were instatted for generation of etectricity at a locations far away

from the factory premises of the Respondent. lt was further observed that

electricity generated at Windmilts were not used by them at their factory but

was sotd to Gujarat Urja Vikas Nigam Ltd (GUVNL), Paschim Gujarat Vidyut

Company Ltd (PGVCL) and to Madhya Pradesh Power Ltd (MPPL) by transferring

to their grids as per agreements. The Respondent was receiving payment for

etectricity so generated as per prescribed rate. lt appeared that services

avaited at Windmilts have no connection with goods manufactured at their

factory, whether directly or indirectty and hence, said services were not

covered under the definition of input service' in terms of Ru[e 2(t) of the

Cenvat Credit Rules, 2004 (hereinafter referred to as 'CCR, 2004').

7.1 lt was further observed by the Audit that sate of electricity is an

exempted service in terms of Rute 2(e) of CCR, 2004 and the Respondent had

avaited and utitised common input service meant for dutiabte as wetl as

exem pte!.-. seraice without maintaining separate records as envisaged under

r*
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Appeat No: V2/6/EA2IBVFY2020

Rute 6 of CCR, 2004 and hence, the Respondent was required to reverse 7% of

vatue of exempted service in terms of Rute 6 of CCR, 2004.

2.7 Based on audit observations, the Show Cause Notice No. CGST.

Audit/CR-V/CEf IAC-14/2019-20 dated 21 .'10.2019 was issued to the

Respondent calling them, inter a[ia, to show cause as to why Cenvat credit of

serv'ice tax for an amount of Rs. '13,41 ,082/- shoutd not be demanded and

recovered from them atong with interest under Rute 14 of the Cenvat Credit

Rutes, 2004 (hereinafter referred to as 'CCR, 2004') and why Cenvat credit of

Rs. 2,63,637 l- used for providing exempt service shoutd not be recovered from

them under Rule 14 of CCR, 2004 read with Section 11A(4) o'f the Central Excise

Act, 1944. The SCN also proposed penatty under Rute 15(2) of CCR, 2004 read

with Section 11AC of the Central Excise Act, 1944.

2.3 The above Show Cause Notice was adjudicated by the Adjudicating

Authority vide the impugned order who dropped the demand of Cenvat credit

of Rs. 13,41 ,082/-; ordered to recover Cenvat credit of Rs.'1,89,219l- along

with interest under Rute 14 of CCR,2004 read with Section 11A(4) of the

Centra[ Excise Act, 1944 and dropped the remaining demand of Rs.74,4181-.

The impugned order imposed penatty of Rs. 1,89,219l- under Rute 15(2) ibid

read with Section 11AC of the Central Excise Act, 1944.

3. The above order was reviewed by the Appettant Department and appeal

has been fited on the grounds that,

(i) The adjudicating authority erred in dropping the demand of Rs.

13,41 ,0821- vide the impugned order.

(ii) The adjudicating authority has erred in hotding that the

Respondent had avaited services of maintenance and repair and security

of wind mitts and had avaited CENVAT Credit of Service Tax paid on such

services correctty. lt is also mentioned in the impugned order that the

etectricity was generated at the windmitt which was far away from the

factory. The electricity so generated was transmitted to the etectric'ity

authorities, who in turn, supptied etectricity at the manufacturing unit of

the Respondent, as per agreed formutae. The generated etectricity was

utilized at the factory for manufacture of the final products of the

Respondent. As per the adjudicating authority, wind mitls were instatled

/,
/.6
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AppeaL No: V2|6|EA2|BVRJ2O2O

at a far away location from the factory where repair and maintenance

seryice was avaited but there is no bar in avaiting services beyond factory

premises. Further, since the etectricity generated from wind milts were

exctusivety utitized by the Respondent in their factory and sotd by them,

and therefore, the maintenance and repair or management and security

service avaited by them has nexus with the manufacturing activities of the

Respondent.

(iii) The Adjudicating Authority has erred to appreciate the fact as

much as the electricity was generated at the wind mitl located at

different places viz., Shikarput (Kutch District), Kadoti (Navsari), Visavada

(Porbandar District), Navadara (Jamnagar District) far away from the

Respondent's factory premises at Surendranagar, which was not used by

them at the factory, but was sotd out to M/s GUVNL or PGVCL or MPPL

electricity board and was transferred in their grid as per their

agreements. This activity is ctearty a trading activity having no nexus

whatsoever with the Respondent's manufacturing activity. Further, the

wind milt farm is neither the part of Respondent's registered

manufacturing premises, nor has any nexus with the manufacturing

activity in the premises of the Respondent. Moreover, the etectricity

generated in the wind farm is not detivered at the manufacturing

premises as such. Accordingty, dropping the demand of Rs. 13,41 ,082/-

against wrongfut avaitment of CENVAT Credit by the Adjudicating

Authority is not correct, [ega[ and proper. Reliance is ptaced on the

fottowing case Iaws:

(a) Rajhans Metats Pvt. Ltd - 2007 (8) STR 498

(b) Eltora Times Ltd - 2009 (235) ELT 661

(c) Atu[ Auto Ltd - 2009 (237) ELT 102

4. Respondent fited cross objection vide tetter dated 18.9.2020, inter olia,

contending that,

(i) The adjudicating authority correctly dropped the demand because

grounds of issuance of SCN was very vague, presumptuous, unintetligibte

and unsustainabte. The entire SCN was issued on the ground of

consumption of etectricity generated at the Wind Mitls located / insta[ted

far away from the factory and no direct consumption of Etectricity

generated by Wind Mitt in the manufacturing of the product. lt is obvious

thatwindmi[[sarealwayslocatedfarawayfromthefactorywhere

t'
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Appeat No: V2/6/EA2I8VR 2020

maximum etectricity can be generated from wind, no one prefer to instatt

wind mi[[ where minimum etectricity can be generated (especialty in the

area like Surendranagar where our factory is located )due to [ess wind.

Further, no one can shift entire factory to the ptace where wind mi[[

instaIted.

(ii) lt is a fact that the generation of electricity is taking ptace at wind

mitl at a ptace away from the factory and the etectricity so generated, is

wheeted to the etectricity authorities, who in turn, supplied etectricity at

the manufacturing unit, as per agreed formu[ae, and that electricity was

utitised at the factory for manufacturing of the final product, therefore

SCN was issued merety on the assumption presumption basis and on mis-

understanding of officer. ln this case, the officer was of the opin'ion that

if some wire and cable connected from wind mitl to their factory then

they altow the credit of wind milt, but they faited to understand that

there is no any logic to putl wire and cabte from 1000km away, when

alternatives and technotogies are avaitable to use electricity generated

through windmitl located far away from the factory, therefore this SCN

was very bad, very vague, presumptuous, unintettigibLe, and not

sustainabte and the adjudicating authority did justice by dropping the

SCN No. CGST-Audit/CR-Y /CE/ AC14/19-20 dated 21 .10.7019, accordingly

appeal No. VZl6lEAZ/BVR/2020is required to be dismissed.

(iii) Moreover, the appeal filed on the date 30.12.7020 is also hit by

timitation prescribed under Section 35 of the Central Excise Act, 1944.

The last date with respect to securing various compliances (inctuding

fitting of Appeat) under the Customs, Central Excise, and Service Tax

[aws, was extended due to COVID-19 pandemic, by virtue of the Taxation

And Other Laws (Relaxation and Amendment of Certain Provisions) Act,

2020, dated 29.09.2020 read with Notification dated 30.09.2020, issued

by the Ministry of Finance CBIC does not apply to this case. The appeal is

not fited within time limit hence, hit by time barred, needs to be

dismissed.

5. Personal Hearing in the matter was conducted in virtual mode through

video conferencing on 8.6.2021. Shri Witson Christian, authorized person

appeared on behalf of the Respondent and reiterated the submission made in

}F
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Appe al No'. V2/6 I EM|BV N 2020

cross objection dated 4.6.2021 .

6. I have carefutty gone through the facts of the case, the impugned order,

appea[ memorandum, cross objection fited by the Respondent as we[[ as oral

submission made at the time of hearing. The issue to be decided in the present

appeat is whether the Respondent had correctty avaited Cenvat credit of service

tax of Rs, 13,41 ,0821- paid on maintenance and repair service and security

service of windmilts or not.

7. I first take up the contention of the Respondent that the appeat fited by

the Appettant Department is barred by limitation provided under Section 35 of

the Act. I find that the impugned order was passed on 14.9.2020, which was

received by the AppetLant Department on 24.9.7020. The last date to make order

under Section 35E(2) of the Act was within 3 months from the receipt of order as

provided under Section 35E(3) of the Act i.e. on or before 24.12.2020. The

appeal has been fited on 30.12.2020. However, as per Notification No. G.S.R.

601(E) dated 30.9.2020 issued under the provisions of Taxation And Other Laws

(Retaxation and Amendment of Certain Provisions) Act,2020, time limit for filing

appeal stand extended upto 31 .12.2020. Hence, the appeal filed on 30.12.2070

is within the time limit extended vide Notification dated 30.9.2020 supra. The

contention of the Respondent is, thus, not sustainabte and hereby discarded.

8. Now, coming to merit of the case. On perusal of the records, I find that

the Respondent had availed Cenvat credit of service tax for an amount of Rs.

13,41 ,0821 - paid on maintenance and repair service and security service of Wind

Mitts during the period from July, 2016 to June,2017. The Show Cause Notice

was issued to the Respondent on the basis of Audit observations that the

etectricity generated at Windmitts were not used by them at their factory but

was sotd to Gujarat Urja Vikas Nigam Ltd (GUVNL), Paschim Gujarat Vidyut

Company Ltd (PGVCL) and to Madhya Pradesh Power Ltd (MPPL) by transferring

to their grids and hence, services avaited at Windmitts have no nexus with goods

manufactured at their factory, whether directty or indirectty and consequentty

said services were not covered under the definition of input service' in terms of

Rute 2(t) of'CCR,2004'. The adjudicating authority dropped the demand by

retying upon the case taws of Endurance Technotogy Pvt Ltd - 2017 (52) STR 361

and Parry Engg and Electronics Pvt Ltd- 2015 (40) STR 243.

Page 7 ol 11
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Appeat No: V2I6/EA2IBVR/2020

8.1 The Appettant Department has, inter dlia, contended that electricity

generated at windmills was not used by the Respondent at their factory but was

sold out to M/s GUVNL or PGVCL or MPPL electricity boards, which is clearty a

trading activity having no nexus whatsoever with the manufacturing activity of

the Respondent and hence, they were not etigibte to avait Cenvat credit of

service tax pa'id in respect of windmilts. On the other hand, the Respondent has

argued that etectricity generated at wind mitls was wheeted to the electricity

authorities, who in turn, supptied electricity at their manufacturing unit, as per

agreed formulae, and that electricity was utitised at the factory for

manufacturing of the finat product, therefore, SCN was wrongty issued.

9. I find it is pertinent to examine the facts narrated at para 3 and para 4 of

the Show Cause Notice, which are reproduced as under:

"3. Whereas on inquiry during audit, it was clariiied by the authorized

person of Makson that they own 4 windmills situated at diflerent places viz.

Shikarpur (Kutch District), Kadoli (District Navsari), Visavada (District

Porbandar) , Navadara (District Jamnagar) for generating electricity through

wind. It was noted that all these windmills were situated hundreds of

kilometers away from their manul'acturing factory located in the Surendranagar

District. It was clarified that the electricity generated there at wind mills was

not used by them at factory but was sold to Gujarat Urja Vikas Nigam Limited

(GU\,NL) or Paschim Gujarat Vidyut Company Ltd. (PGVCL) or to Madhya

Pradesh Power Limited (MPPL) electricity board and was transferred in their

grid as per their agreements. It was stated that GUVNL or other parties

calculated the electricity generated on monthly basis and based on the quantum

of electricity generated and rate per unit fixed lbr them as per govemment

policy, they get payment from them for the sale ofelectricity by Makson.

4. Whereas on scrutiny of Invoice issued by Makson to GUVNL, it is

noticed that it indicates quantity generated at windmill and which was received

at their grid at District Kutch and rate per unit of electricity produced. The said

invoice nowhere indicates any connection with the use of said electricity in

manufacture of goods in the factory of Makson at Surendmnagar. Even said

invoice do not refer to any set oll or any such condition in connection with

electricity generated at windmill and electricity used at factory and there was

no prima facie set off for electricity consumed at factory. Thus, it appears that

there are two different transactions and they have no interconnection and thus,
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Appeal No: V2I6/EA2IBVR/2020

electricity generated at wind mills and input services availed at windmills has

no connection with the goods manufactured in manufacturing unit and its

manufacturing activities at Surendranagar -whether directly or indirectly and

hence, such credit appeared to be not admissible for availing of credit as input

service in terms ofprovisions of Rule 2(l) olCenvat Credit Rules, 2004."

9.1 As recorded in the Show Cause Notice, the Respondent had so[d electricity

generated at windmitts to various etectricity boards by transferring the

etectricity to their grids and had also issued invoice for sate of such etectricity.

lf that be the case and if the etectricity so generated at windmitls was not

wheeled back for use in the manufacture of goods at their factory as recorded in

Show Cause Notice, then services avaited by the Respondent in connection with

windmilts have no nexus with manufacturing of goods and such services cannot

be said to have been utitised in or in retation to manufacture of goods.

Consequently, said services availed by the Respondent are not covered within

the definition of input service' under Rute 2(t) of CCR, 2004 and the Respondent

was not etigibte to avail Cenvat credit of service tax paid on maintenance and

repair service and security service of Wind MitLs.

10. I find that the Respondent has contended in the cross objection that the

etectricity generated at wind mi[[s was wheeled to the electricity authorities,

who in turn, supplied etectricity at their manufacturing unit and that etectricity

was utitised in their factory for manufacturing of the fina[ product. However,

the Respondent has not substantiated their claim with any documentary

evidences in the form of agreement entered with respective etectricity

authorities and quantum of electricity generated at windmilts and transferred to

grid and quantum of etectricity taken as set-off at their manufacturing unit.

Under the circumstance it is not possible for me to verify the authenticity of this

ctaim. However, on going through the repty to Show Cause Notice furnished by

the Respondent and reproduced in the impugned order, Ifind that the

Respondent had admittedty sold entire electricity generated at windmi[[ located

at Kadoli. The Respondent is, therefore, not eligibte to avaiI Cenvat credit of

service tax paid on services avai[ed at said Windmill. Further, the Respondent

had partiatty sotd etectricity generated at windmi[[ located at Visavada. Hence,

the Respondent sha[[ not be etigibte to avait Cenvat credit proportionatety

considering totaI electricity generated at said windmitI and quantum of

Yr;it q 'ijt
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etectricity so[d. ln respect of remaining two windmitts tocated at Navadara and

Shikharpur, the Respondent ctaimed before the adjudicating authority that

entire electricity generated at said windmills were consumed at their factory. lf

etectricity generated at sa'id two windmilts were transferred to grid and

equivalent etectricity were received at their factory as set-off and used in the

manufacture of goods, as ctaimed by the Respondent, then serv'ices avaited at

said two windmil[s can be said to have been used in or in relation to the

manufacture of goods and the Respondent is eligibte to avail Cenvat credit of

service tax paid on such services, as held by the Hon'bte Madras High Court in

the case of Ashok Leyland Ltd. reported as 2019 (369) E.L.T. 162 (Mad.). ln

absence of any documentary evidences furnished by the Respondent, it is not

possibte for me to arrive at any conctusion. l, therefore, remand the matter to

the adjudicating authority for de novo adjudication for limited purpose of

verifying relevant documents in order to ascertain whether electricity generated

at windmitls located at Navadara and Shikharpur were utitised in the

manufacture of goods in the factory of the Respondent. I direct the Respondent

to furnish agreements entered with respective etectricity authorities for transfer

of etectricity to their grids as we[[ as documentary evidences showing that

equivatent electricity was given to them as set off by etectricity authorities for

use in their factory. Needless to mention that principles of natural justice shou[d

be adhered while passing de novo order.

11. The Respondent has not chatlenged confirmation of demand of Rs.

1,89,219t- and recovery of interest under Rute 14 of CCR, 2004 and imposition

of penatty of Rs. 1,89,219l- under Rute 15(2) ibid, vide the impugned order. l,

therefore, uphold the impugned order to that extent.

12. ln view of above discussion, I set aside the impugned order to the extent

of dropping of demand of Rs.'13,41,0821'and dispose the appeal by way of

remand. I uphotd the remaining impugned order.

13.

13.

qffi gTrT <d ol rd erfi-o or fiqdm sqi-m otil t fuqr qrat t t

The appeat fited by the Appetlant stand disposed off in above terms'
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qfrftE
1) Eq Bfigffi, T{g Bi +dl ot \rd a-dq c-flIE Ttr, {_ditd 07, erOqErsE a1 q]-{eTf

fur
zt ongm, Tq \td Q-dl s{ \rd i"dq c-srq qI@., iT-q+tc afigffiTcq, {rd+tc o1 3{rd{{f,

effifur
3) sflqo eng-fi, {< \.d +dI 6r \rd a-dq silr< {is', $r<-+n erso, 6} qrdvro

etdofrfur
4) qrdsr{dr

<q1
I

ltri

To,

M/s. Makson Pharmaceuticats (l) Pvt Ltd,
Rajkot Highway,
Surendranagar.

+drd,
Aed f-6-qrqnfEE-s-N C{frq} qna-i

ftfr-s,
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