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Appeal No: V2/8/BVR/2020

:: ORDER-IN-APPEAL ::

M/s DGN Faser Pvt. Ltd, Surendranagar, has filed Appeal No.
V2/8/BVR/2020 against Order-in-Original No. 1/2020-21 dated 13.7.2020
(hereinafter referred to as ‘impugned order’) passed by the Assistant
Commissioner, CGST Division, Surendranagar (hereinafter referred to as
‘adjudicating authority’).

o The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of Blanket /Board falling under Chapter 68 of the Central Excise
Tariff Act, 1985 and was registered with Central Excise Department having
Registration No. AADCD8246RM001. During the course of Audit of the records of
the appellant undertaken by the Departmental officers, it was observed that
they had availed Cenvat credit of Central Excise duty @50% paid on capital goods
in the year 2013-14 and balance 50% Cenvat credit was availed in April, 2014 and
utilized the same for payment of duty from April, 2014 onwards. On scrutiny of
Annual Report for the F.Y. 2013-14, it was observed by the audit officers that
the Appellant had simultaneously claimed depreciation on value of capital goods
including Central Excise duty. It appeared to the Auditors that the Appellant was
not eligible to avail Cenvat credit amount of Rs. 22,74,060/- in view of the
provisions contained in Rule 4(4) of the Cenvat Credit Rules, 2004 (hereinafter
referred to as ‘CCR, 2004’).

2.1 Show Cause Notice No. CGST-AUDIT/Circle-V/CE/AC-2/2019-20 dated
26.4.2019 was issued to the Appellant calling them to show cause as to why
erroneously availed Cenvat credit amount of Rs. 22,74,060/- should not be
demanded and recovered under Rule 14 of CCR, 2004 read with Section 11A(4) of
the Central Excise Act, 1944, along with interest, under Rule 14 of CCR, 2004
read with Section 11AA of the Act and proposing imposition of penalty under
Rule 15 of CCR, 2004.

2.2 The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who found that the Appellant had reversed
depreciation claimed on the duty portion of the capital goods in subsequent F.Y.
2014-15 and therefore, the Appellant was eligible to avail Cenvat credit of
capital goods amounting to Rs. 22,74,060/-. The adjudicating authority dropped
the proceedings to the extent of demanding wrongly availed Cenvat credit and
proposal of imposition of penalty under Rule 15 of CCR, 2004 but ordered to

charge and recover interest under Section 11AA of the Central Excise Act, 1944
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Appeal No: V2/B/BVR/2020

for the period from 1.4.2014 to 31.3.2015 and appropriated amount of Rs.
4,09,331/- paid by the Appellant towards recovery of said interest.

3. Being aggrieved, the Appellant has filed the present appeal contending,
inter alia, as below:-

(i) On the basis of submission made by them, the adjudicating authority
came to conclusion that they were eligible for Cenvat credit of capital goods
and accordingly demand of Rs. 22,74,060/- has been dropped vide the
impugned order. However, the adjudicating authority has ordered for
recovery of interest under Section 11AA of the Act. The said provision is
applicable when there is delay in payment of duty. In their case, there is no
delay in payment of duty nor there is any wrong availment of Cenvat credit
since the adjudicating authority himself has held that they were eligible to
avail Cenvat credit. When there is no charge of wrong availment of Cenvat
credit, no interest is leviable under Section 11AA of the Act. The

adjudicating authority has thus erred in ordering for recovery of interest.

(ii)  That the adjudicating authority erred in placing reliance of the case
law of Madras Cement Ltd. In the said case the assessee had availed 100%
Cenvat credit in same year instead of 50% Cenvat credit in first year and
balance 50% in next year as provided in Cenvat Credit Rules, 2004. Hence,
the Hon’ble Tribunal held that the assessee was required to pay interest on
wrongly availed Cenvat credit of 50%. Whereas in their case, the adjudicating
authority has held that they were eligible to avail Cenvat credit. Hence, the
said judgement is not applicable in their case.

4, Personal hearing was conducted in virtual mode through video
conferencing on 24.2.2021. Shri Debashish Singh, Manager, appeared on behalf

of the Appellant and reiterated the submission of made in Appeal Memorandum.

5. | have carefully gone through the facts of the case, the impugned order,
grounds of appeal in the appeal memorandum and oral submissions made by the
Appellant. The issue to be decided in the present case is whether the Appellant
is liable to pay interest under Rule 14 of CCR, 2004 or otherwise.

6. On going through the records, | find that the Appellant had availed Cenvat
credit of Central Excise duty @50% paid on capital goods in the Financial Year
2013-14 and had simultaneously claimed depreciation on value of capital goods

including Central Excise duty, in contravention of the provisions contained in
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Appeal Mo: V2/B/BVR/2020

Rule 4(4) of CCR,2004. The Appellant reversed the depreciation claimed by them
on Central Excise duty portion in subsequent F.Y. 2014-15. Considering the
reversal of depreciation by the Appellant, the adjudicating authority dropped
the proceedings initiated against the Appellant for wrong availment of Cenvat
credit and imposition of penalty vide the impugned order but ordered the
Appellant to pay interest for the period from 1.4.2014 to 31.3.2015 and
appropriated the amount of Rs. 4,09,331/- paid by the Appellant towards
recovery of said interest.

6.1  The Appellant has contended that they were not required to pay interest
since the adjudicating authority has held in the impugned order that they were
eligible to avail Cenvat credit. The Appellant further contended that when there
was no charge of wrong availment of Cenvat credit, no interest is leviable under
Section 11AA of the Act.

F 3 | find that the Appellant had availed Cenvat credit @50% in F.Y. 2013-14
and balance 50% in April, 2014 and utilized the same for payment of duty from
April, 2014 onwards. | further find that the Appellant had claimed depreciation
on value of capital goods including Central Excise duty as reflected in their
annual accounts for the F.Y. 2013-14. The Appellant reversed depreciation
claimed on the duty portion of the capital goods in subsequent F.Y. 2014-15.
These facts are not in dispute. When the Appellant started utilizing said Cenvat
credit of capital goods from April, 2014 onwards for discharge of their duty
liability, they were not eligible to utilize said Cenvat credit since the same was
erroneously availed in contravention of Rule 4(4) of CCR, 2004. The said Cenvat
credit became eligible to them only when depreciation was reversed by them in
their Annual Accounts for F.Y. 2014-15. Apparently, Annual Accounts are
prepared after completion of financial year. Hence, during the period from
1.4.2014 to 31.3.2015, the said Cenvat credit was not available to them for
utilization. The Appellant is, therefore, liable to pay interest under Rule 14 of
CCR, 2004 from 1.4.2014 on the ineligible credit which was utilized by them.
Although said ineligible Cenvat credit became eligible to them when they
reversed benefit of depreciation in subsequent F.Y. 2014-15 but fact remains
that they utilized ineligible Cenvat credit during intervening period from
1.4.2014 to 31.3.2015 and for such violation, they were correctly held liable to
pay interest by the adjudicating authority.
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Appeal No: V2/B/BVR/2020

8. In view of above discussion, | hold that the Appellant is liable to pay

interest under Rule 14 of CCR, 2004 read with Section 11AA of the Central Excis.
Act, 1944,

9. | uphold the impugned order and dismiss the appeal filed by the
Appellant.

10. 3Mdieihdl gRT & &1 113 3Uid &1 AUeRT SRied aiie 4 fhrar Jar g |
10. The appeal filed by the Appellant is disposed off as above.
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hilesh Kumar)
Commissioner (Appeals)

Attested
: 315
(V.T.SHAH)
Superintendent (Appeals)
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