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Appeal No: V2/9/BVR/ 2020

:: ORDER-IN-APPEAL ::

M/s. Vasuki Pottery Works, Thangadh (hereinafter referred to as
“appellant”) has filed Appeal No. V2/9/BVR/2020 against Order-in-Original No.
1/R/2020-21 dated 17.7.2020 (hereinafter referred to as “impugned order”)

passed by the Assistant Commissioner, Central GST Division, Surendranagar,

Bhavnagar Commissionerate (hereinafter referred to as “refund sanctioning
authority”).

y A The facts of the case, in brief, are that demand Show Cause Notices were
issued to the Appellant for non compliance of the condition of Notification No.
1/93-CE dated 28.2.1993. The Show Cause Notices were adjudicated vide Order-
in-Original dated 13.10.1997 wherein Central Excise duty of Rs. 7,43,954/- was
confirmed. Being aggrieved, the Appellant filed appeal before the Commissioner
(Appeals), Rajkot which was dismissed vide Order-in-Appeal dated 10.9.1999 for
non compliance of the provisions of Section 35F of the Central Excise Act, 1944
(hereinafter referred to as ‘Act’). The Appellant filed appeal before the Hon'ble
CESTAT, Ahmedabad who vide its Order dated 28.9.2006 remanded the matter
to the Commissioner (Appeals), Rajkot.

2.1 In de-novo proceedings, the then Commissioner (Appeals), Rajkot
dismissed the appeal. The Appellant filed appeal before the Hon’ble CESTAT,
Ahmedabad who vide its order dated 20.11.2014 remanded the matter to the
adjudicating authority. In de-novo adjudication, the demand was confirmed vide
Order-in-Original dated 27.2.2017. The Appellant filed appeal before the
Commissioner (Appeals), Rajkot who vide his Order-in-Appeal dated 17.7.2018
remanded the matter to the adjudicating authority.

2.2. In de novo proceedings, the adjudicating authority partially confirmed
duty demand of Rs. 3,20,282/- and dropped the demand of Rs. 4,23,672/- vide
Order-in-Original dated 12.7.2019. The Appellant filed appeal before the
Commissioner (Appeals), Rajkot but later withdrew the appeals and opted for
Sabka Vishwas (legacy Dispute Resolution) Scheme, 2019 and requested to set off
pre-deposit of Rs. 65,000/- deposited on 12.6.2007 in compliance of CESTAT
order dated 9.5.2007. The SVLDRS Committee considered only Rs. 31,382/-
against confirmed dues. The Appellant filed claim for refund of remaining pre-
deposit amount of Rs. 33,618/-, which was sanctioned under Section 11B of the
Act read with Section 35F of the Act vide the impugned order.

37 - Being aggrieved, the Appellant has preferred the present appeal, inter
/ * dlia, on the grounds that,
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Appeal Ho: V2/9/BVR/2020

(1) The impugned order is not correct, legal and proper to the extent
of non sanctioning / paying interest on the pre-deposit amount from the

date of payment of pre-deposit to date of sanction of refund amount.

(ii)  That refund under Section 11B is required to be sanctioned along
with interest. The adjudicating authority failed to adhere to time line
prescribed under the law and relied upon case law of Easter Coils Pvt Ltd
wherein it is held that the Government authority cannot be held to be
privileged person in refunding the same without interest.

(iii)  That provisions of Section 35FF of the Act has been amended with
effect from 6.8.2014 to provide for interest on delayed refund of pre-
deposit amount from the date of pre-deposit made till date of refund as
against the earlier provisions where interest was payable only if pre-
deposit was not refunded within 3 months from the date of
communication of order of the appellate authority. Hence, they are
eligible for interest from the date of payment of pre-deposit to date of
actual sanction of refund.

4, Personal hearing was conducted in virtual mode through video
conferencing on 12.2.2021. Shri Rushi Upadhyay, C.A. appeared on behalf of the
Appellant and reiterated the grounds of appeal memorandum.

5. | have carefully gone through the facts of the case, the impugned order,
and grounds of appeal in the appeal memorandum. The issue to be decided in

the present appeal is whether the Appellant is eligible for interest under Section
35FF of the Act or otherwise.

6. On going through the records, | find that the Appellant had deposited Rs.
65,000/- on 12.6.2007 under Section 35F of the Act, in pursuance of the
directions of the Hon’ble CESTAT, Ahmedabad. After series of litigation, the
matter was decided vide Order-in-Original dated 12.7.2019, wherein the
adjudicating authority partially confirmed duty of Rs. 3,20,282/- and dropped
the demand of Rs. 4,23,672/-. Though the Appellant filed appeal against said
Order-in-Original dated 12.7.2019 but subsequently the same was withdrawn in
view of their application filed under SVLDRS scheme which was accepted by the
SVLDRS Committee. The pre-deposit amount of Rs. 65,000/- was partially
adjusted against confirmed dues under SVLDRS and remaining amount of Rs.

33,618/~ was refunded to the Appellant vide the impugned order.
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Appeal Ho: V2/9/BVR/2020

6.1  The Appellant has challenged the impugned order on the grounds that the
refund sanctioning authority erred in not sanctioning interest on delayed
sanction of pre-deposit amount from the date of payment of pre-deposit to date

of sanction of refund amount under Section 35FF of the Act amended with effect
from 6.8.2014.

T To examine whether the Appellant is eligible for interest on delayed
sanction of pre-deposit amount from the date of payment of pre-deposit to date
of sanction of refund amount under Section 35FF of the Act, it is pertinent to

examine the provisions of Section 35FF ibid, as they stood at material time, as
under:

“35FF. Where an amount deposited by the appellant in pursuance of an order
passed by the Commissioner (Appeals) or the Appellate Tribunal (hereinafter
referred to as the appellate authority), under the first proviso to Section 35F, is
required to be refunded consequent upon the order of the appellate authority and
such amount is not refunded within three months from the date of
communication of such order to the adjudicating authority, unless the operation
of the order of the appellate authority is stayed by a superior court or Tribunal,
there shall be paid to the appellant interest at the rate specified in Section 11BB
after the expiry of three months from the date of communication of the order of
the appellate authority, till the date of refund of such amount.”

7.1 The above provisions of Section 35FF of the Act were amended on
6.8.2014 to read as under:
“Section 35FF. Interest on delayed refund of amount deposited under Section 35F: -
Where an amount deposited by the appellant under section 35F is required to be
refunded consequent upon the order of the appellate authority, there shall be
paid to the appellant interest at such rate, not below five per cent and not
exceeding thirty-six per cent per annum as is for the time being fixed by the

Central Government, by notification in the Official Gazette, on such amount
from the date of payment of the amount till the date of refund of such amount :

Provided that the amount deposited under section 35F, prior to the
commencement of the Finance (No. 2) Act, 2014, shall continue to be governed
by the provisions of Section 35FF as it stood before the commencement of the
said Act.”

7.2 On going through the proviso to amended Section 35FF supra, it is clear
that any amount deposited prior to 6.8.2014 will continue to be covered by the
provisions of the unamended Section 35FF. In the present case, it is not disputed
that the Appellant had deposited Rs. 65,000/- under Section 35F on 12.6.2007
and hence, unamended provisions of Section 35FF would be applicable. Thus,
the claim of the Appellant to sanction them interest from date of payment of
pre-deposit amount to date of refund of pre-deposit amount under amended
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Appeal No: V2/9/BVR/2020

8. My views are supported by the Order passed by the Hon’ble CESTAT,
Chennai in the case of Jeevan Diesels & Electricals Ltd. reported as 2019 (370)
E.L.T. 1311 (Tri. - Chennai), wherein it has been held that,

5.1 | have considered the rival contentions and have gone through the
documents/orders placed on record. First of all, there is no other *Deposit’ other
than pre-deposit and hence the issue per se, is nothing but interest on pre-
deposit. The date of pre-deposit is 27-7-2006, whereas the Final Order of this
Court is dated 22-5-2017. Section 35FF came into the statute book in 2008 and
the same was substituted w.e.f. 6-8-2014. Both the assessee as well as the
Revenue have for once agree that Section 35FF applies; it is the case of the
assessee that it is not claiming interest at the delayved refund, rather it is refund
of ‘deposit’ with interest. When Section 35FF is invoked, either prior to or post
- 2014, the only thing it talks of is the refund of the amount deposit, heading
remains the same but for the application, with subtle difference. For the sake of
convenience Section 35FF both prior to and post - 2014 amendment are
extracted as under :-

“Section 3I5FF. Interest on delayed refund of amount deposited under the
proviso to Section 35F.

35FF. Where an amount deposited by the appellant in pursuance of an order
passed by the Commissioner (Appeals) or the Appellate Tribunal (hereinafter
referred to as the appellate authority), under the first proviso to Section 35F, is
required to be refunded consequent upon the order of the appellate authority and
such amount is not refunded within three months from the date of
communication of such order to the adjudicating authority, unless the operation
of the order of the appellate authority is stayed by a superior court or Tribunal,
there shall be paid to the appellant interest at the rate specified in Section 11BB
after the expiry of three months from the date of communication of the order of
the appellate authority, till the date of refund of such amount.

(Emphasized in Bold, Italics for clarity)

W.E.F. 6-8-2014, 8. 35FF as substituted :

Section 35FF. Interest on delayed refund of amount deposited under Section
35F. -

Where an amount deposited by the appellant under section 35F is required to be
refunded consequent upon the order of the appellate authority, there shall be
paid to the appellant interest at such rate, not below five per cent and not
exceeding thirty-six per cent per annum as is for the time being fixed by the
Central Government, by notification in the Official Gazette, on such amount
JSrom the date of payment of the amount till the date of refund of such amount :

Provided that the amount deposited under section 35F, prior to the
commencement of the Finance (No. 2) Act, 2014, shall continue to be governed

by the provisions of Section 35FF as it stood before the commencement of the
said Act.

(Emphasized in Bold, Italics for clarity)

5.2 Earlier, the interest was liable to be paid only in the case of delay beyond
three months in granting the refund, whereas post 6-8-2014, the interest will
have to be paid from the date of payment of the amount till the date of refund.
There is no dispute between the assessee and the Revenue with regard to the
fact that there is no delay in granting the refund w.e.f. 6-8-2014. Proviso to
Section 35FF as extracted supra clearly mandates that the earlier provision of
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Appeal No: V2/9/BVR/2020

ggrl:t‘iu: 35FF shall apply to the amount deposited prior to the commencement of
ct.

5.3 The date of deposit is in 2006 which is prior to 2014 and therefore as per
the above proviso the provision of Section 35FF before 2014 amendment shall
alone apply, which discernably mandates the payment of interest only if there
was a delay beyond three months. Going by the records, I find that there is also
no dispute that based on the Final Order dated 22-5-2017 of this Court, the
refund came to be sanctioned by the adjudicating authority vide order dated 21-
6-2017, which is very much within the prescribed period of three months.

6. Fn}‘ tpc above reasons therefore, I am of the considered opinion that the
Commissioner (Appeals) has applied correct law and therefore the same does
not call for any interference. The appeal of the assessee is therefore dismissed.

8.1 | also rely on the Order passed by the Hon’ble CESTAT, Hyderabad in the
case of Hindustan Agro Insecticides reported as 2019 (367) E.L.T. 669 (Tri. -
Hyd.), wherein it has been held that,

“4, The appellant are manufacturers of micro-nutrients and a demand was
raised on them and confirmed by the lower authorities. On appeal, CESTAT,
Bangalore allowed their appeal with consequential relief. Prior to the order of
the CESTAT, Bangalore, the appellant pre-deposited Rs. 10 lakhs in three
installments between the period 20-9-2007 and 23-12-2009. Consequent upon
the order of the CESTAT, Bangalore, the lower authority refunded the amount
within three months from the date of the communication of the CESTAT’s
order. Prior to 6-8-2014, Section 35FF of the Central Excise Act required an
interest as specified in Section 11BB to be paid for any amount of pre-deposit
which has been refunded after a period of three months from the date of
communication of the order of the appellate authority till the date of refund of
such amount. With effect from 6-8-2014, this has been changed and an interest
has been made payable at a rate not below 5% and not exceeding 36% per
annum as is for the time being fixed by the Central Government by notification
in the official Gazette on such amount from the date of payment of amount till
the date of refund of such amount. It also has proviso that any amount deposited
under this section prior to 2014 shall continue to be covered by the provisions of
Section 35FF as it stood before commencement of the said Act. In this case, it is
not in dispute that the amounts were deposited prior to 2004, It is also not in
dispute that consequent upon the final order of the CESTAT, Bangalore the
amounts were refunded to the appellant within three months from the date of
communication of the order. The appellant seeks interest on the amount which
has been refunded reckoning from the date of original deposit of the amount as
has been made applicable with effect from 2014. Rejecting such a claim the
lower authority did not sanction any interest and the appellant’s appeal to the
first appellate authority was rejected. Hence, this appeal.

5. 1 have considered the arguments made in the appeal memorandum and the
relevant legal provisions. The proviso to amend Section 35FF makes it clear that
in respect of any amounts pre-deposited prior to 6-8-2014 will continue to be
covered by the provisions of the unamended Section 35FF. The unamended
provisions provided for payment of interest only if the pre-deposit was not
refunded within three months from the date of communication of the order of
the appellate authority. Therefore, no interest is payable to the appellant in this
case. The impugned order is correct and calls for no interference. Accordingly,
the iHisrejected and the impugned order is upheld.”
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Appeal No: V2/9/BVR/2020

9. Thus, after analyzing the facts of the case in backdrop of the legal
provisions prevailing at material time as well as above case laws, | hold that the
Appellant is not eligible for interest under Section 35FF of the Act.

10. In view of above, | uphold the impugned order and reject the appeal.

1. fieed gr1 o @1 12 erdieh &1 Fyery Iwied afis | far s 31
11.  The appeal filed by the Appellant stand disposed off in above terms.
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