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Appeal No: ¥2/11/BVR/2020

:: ORDER-IN-APPEAL ::

M/s Tamboli Castings Ltd, Bhavnagar (hereinafter referred to as
“appellant”) has filed Appeal No. V2/11/BVR/2020 against Order-In-Original
No. 34/Service Tax/Demand/2020-21 dated 13.8.2020 (hereinafter referred to
as “impugned order”) passed by the Assistant Commissioner, Central GST
Division, Bhavnagar-| (hereinafter referred to as “the adjudicating authority”).

2. The facts of the case, in brief, are that the Appellant was engaged in the
manufacture of investment casting and was registered with Central Excise
Department having Registration No. AACCT1354MST001. During the course of
audit of the records of the appellant undertaken by the Departmental officers,
it was observed that they had paid Commission of Rs. 30,00,000/- to their
Whole-time Directors in the F.Y. 2016-17. It appeared that the Appellant was
required to discharge service tax on the said Commission paid to Whole-time
Directors on reverse charge basis in terms of Notification No. 30/2012-ST dated
1.7.2012 amended by Notification No. 45/2012-ST dated 7.8.2012. On being
pointed out, the Appellant paid service tax amount of Rs. 4,50,000/- along
with interest of Rs. 1,72,727/- under protest vide Challan dated 4.5.2019.

2.1 Show Cause Notice No. Vi(a)/8-57/Circle-IV/AG-21/2017-18 dated
28.2.2019 was issued to the Appellant calling them to show cause as to why
service tax of Rs. 4,50,000/- should not be demanded and recovered from them
under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as “Act”)
along with interest under Section 75 of the Act and proposed imposition of
penalties under Sections 76, 77 and 78 of the Act.

2.2  The above Show Cause Notice was adjudicated by the adjudicating
authority vide the impugned order who confirmed service tax demand of Rs.
4,50,000/- under Section 73(1) of the Act along with interest under Section 75
ibid and imposed penalty of Rs. 4,50,000/- under Section 78 of the Act and Rs.
10,000/ - under Section 77 ibid.

3. Being aggrieved, the Appellant has preferred the present appeal, inter-
alia, on the various grounds as under:
(i) The Adjudicating Authority has not disputed that there exists
employee-employer relationship in respect of salary and perguisites paid

to Whole-time Directors and therefore, such salary and perquisites were

-

__r/,w~nﬁt- e the ambit of ‘Service’ as defined u/s. 65B(44) of the Act and
£/ o N
i Al %
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Appeal No: V2/11/BVR/2020

consequently not liable to service tax. As per Section 2(94) of the
Companies Act, 2013, a Whole-time director is a director in whole-time
employment of the company. Therefore, the emoluments paid to whole-
time director, irrespective of the name or nomenclature given, is
considered as directors’ remuneration and not otherwise. The
adjudicating authority failed to appreciate that the commission, which
was given as a part of same Board Resolution under which salary and
perquisites were given, was not on account of any other services but as a
bifurcation of the overall figure of directors’ remuneration. In other
words, it was just a different modality of directors’ remuneration and
the same is not a service within the definition of “service” under Section
65B(44) of the Act. Therefore, the non-mention thereof in the Negative
List does not matter when it is not considered as service in the first
place.

(i)  That the total remuneration including commission paid to the
Whole-time directors was subjected to the TDS under Section 192B of
the Income Tax Act, which is applicable to the payment of salary. A
challan showing the TDS from commission under the head salary’ is
enclosed. The Whole-time directors declared the entire remuneration
(including commission) received from the appellant under the head
‘Income from Salary’ in their returns of income and the same has not
been disputed by the Income Tax Authorities. A copy of return of income
of one of the Whole-time directors is enclosed. Thus, when the
commission paid to the Whole-time director were considered and
accepted as salary by the Income Tax Department being one branch of
the Government (Ministry of Finance), the another branch of the same
Ministry of Government (Service Tax Department) cannot treat the same
as services liable to the service tax and relied upon case law of (a) Rent
Works India (P) Ltd. 2016 (43) S.T.R. 634 (Tri. - Mumbai).

(itfi) When the adjudicating authority himself treated the salary and
perquisites as not liable for service tax on the ground of existence of
employee-employer relationship, there was no justification in treating
the other component of the same whole-time directors’ compensation
i.e. commission as liable to service tax and relied upon following case

laws wherein it has been held that payment of commission as a
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dilute the position of employer employee status and service tax is not
leviable on payment of commission to the directors:

(a) Bengal Beverages (P.) Ltd. — 122 taxmann.com 111
(b)  Maithan Alloys Ltd. - 2020 (33) G.S.T.L. 228 (Tri. - Kolkata)

(iv) The Adjudicating Authority invoked the extended period of
limitation under the proviso to Section 73(1) on the ground that the
appellant suppressed the facts regarding the commission paid to the
Whole-time directors with the intention to evade service tax and the
same came to notice of the Department only during the course of audit
of the records. However, neither in the S5CN nor in the adjudication
order, it is specified as to which fact was suppressed by them. The fact
of payment of commission paid to the Whole time Directors was duly
disclosed in the books of accounts. Therefore, there was no suppression

and extended period of limitation cannot be invoked.

(v)  That the liability to pay service tax on commission paid to the
directors was a debatable legal issue and the appellant was under
bonafide belief that the said incomes were not liable for service tax. It
was not a case of any malafide intention on the part of the appellant.
The fact of having paid commission to the directors was duly disclosed in
the audited accounts. Therefore, this is not a fit case for imposing
penalty under Section 78 and relied upon following case laws:

(a)  Maa Shakti Party Plot — 33 taxmann.com 69
(b) Mundra Port & Special Economic Zone Ltd. -
15 taxmann.com 33

Personal hearing in the matter was conducted in virtual mode through

video conferencing on 10.3.2021. Shri Janmesh Bharvada, C.A. appeared on

behalf of the Appellant and reiterated the grounds of appeal memorandum.

5.

| have carefully gone through the facts of the case, grounds of appeal

and written and oral submissions made by the appellant. The issue involved in
the present appeal is whether commission paid to the Whole-time Directors by
the appellant is chargeable to Service Tax and whether the appellant is
required to discharge Service Tax under reverse charge mechanism in
accordance with Notification No. 30/2012-ST dated 1.7.2012 amended by
Notifications No. 45/2012-5.T. dated 7.8.2012 or not.

n'gdjng through the impugned order, | find that the Appellant had paid
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Commission of Rs. 30,00,000/- to their Whole-time Directors during the F.Y.
2016-17. The adjudicating authority held that the Appellant is liable to pay
service tax on the commission paid to their Whole-time Directors in terms of
Notification No. 30/2012-5T dated 1.7.2012.

6.1 The Appellant has contended that the adjudicating authority failed to
appreciate that there existed employee-employer relationship in respect of
salary and perquisites paid to Whole-time Directors as a Whole-time director is
a director in whole time employment of the company as per Section 2(94) of
the Companies Act, 2013. The Appellant further contended that the
commission was not on account of any other services but as a bifurcation of the
overall figure of Directors’ remuneration and that it was just a different
modality of directors’ remuneration and the same is not a service within the
definition of “service” under Section 65B(44) of the Act. It was further argued
that the total remuneration including commission paid to the Whole-time
directors was subjected to the TDS under Section 192B of the Income Tax Act,
which is applicable to the payment of salary and hence no service tax was

payable on commission paid to Whole-time Directors.

7. | find that a company is liable to pay service tax in respect of services
provided or agreed to be provided by a director of a company to the said
company, as per Notification No. 30/2012-ST dated 1.7.2012 amended by
Notifications MNo. 45/2012-5.T. dated 7.8.2012. However, if there exist
employer-employee relation between the director and his company, then such
service rendered by a director to his company is outside the purview of service
tax, in view of exclusion provided in the definition of term ‘Service' under
Section 65B(44) of the Act, which reads as follows: -

“65B (44) “service” means any activity carried out by a person for another

for consideration, and includes a declared service, but shall not include —
(a)

(b)  aprovision of service by an employee to the employer in the course of

or in relation to his emplovment:™

(Emphasis supplied)
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8. On examining the facts of the case in backdrop of the above legal
provisions, | find that the Appellant had paid commission to their Whole-time
Directors. As per Section 2(94) of the Companies Act, 2013, “whole-time
Director includes a Director in the whole time employment of the company;”.
The Whole-time Director is a key managerial position who is responsible for day
to day functioning of the company. The Whole-time Director is paid
remuneration which may include variable component in the form of commission
as a percentage of profit based on performance of the company. So, there exist
employer-employee relationship between the Whole-time Director and the
company. In the present case, the commission paid to the Whole-time directors
was subjected to TDS under Section 192B of the Income Tax Act, as per the
evidences produced by the Appellant before me. | find that Section 192 of the
Income Tax Act is the applicable provisions for TDS on payments to employees.
Since, TDS was deducted on the commission paid to Whole-time Directors
under Section 192 of the Income Tax Act, such commission has to be considered
as directors’ remuneration towards discharge of their duties as employees of
the company irrespective of name or nomenclature used for such emoluments.
| find that the Appellant has taken this plea before the adjudicating authority
but the same was not considered. As the commission was paid to Whole-time
Directors for provision of service in the capacity of employees, such service is
outside the purview of service tax in terms of Section 65B(44) of the Act. | rely
on the Order passed by the Hon'ble CESTAT, Kolkata in the case of Maithan
Alloys Ltd. reported as 2020 (33) G.S.T.L. 228 (Tri. - Kolkata), where it has
been held that,
“6. In the instant case, it is not in dispute that service tax has been duly paid
on remuneration paid to directors who are not whole-time employee directors.
The only dispute herein is for payment of remuneration to whole time
directors, which is a fact on record. The provisions of Companies Act, 2013,
contained in Section 2(94), duly defines *whole-time director’ to include a
director in the whole-time employment of the company. A whole-time director
refers to a director who has been in employment of the company on a full-time
basis and is also entitled to receive remuneration. We further find that the
position of a whole-time director is a position of significance under the
Companies Act. Moreover, a whole-time director is considered and recognized
as a 'key managerial personnel’ under Section 2(51) of the Companies Act.
L he is an officer in default [as defined in clause (60) of Section 2] for

iign or non-compliance of the provisions of Companies Act. Thus. in
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our view, the whole-time director is essentially an employee of the Company
and accordingly, whatever remuneration is being paid in conformity with the

provisions of the Companies Act, is pursuant to employer-employee
relationship and the mere fact that the whole-time director is compensated by

way of variable pay will not in any manner alter or dilute the position of

employer-employee status between the company assessee and the whole-time

director. We are thoroughly convinced that when the very provisions of the
Companies Act make whole-time director (as also in capacity of key
managerial personnel) responsible for any default/offences, it leads to the

conclusion that those directors are employees of the assessee company.

7. Further, in the present case. the appellant has duly deducted tax under
Section 192 of the Income-tax Act which is the applicable provisions for TDS

on payments to employees. This factual and legal position also fortifies the

submission made by the appellant that the whole-time directors who are

entitled to variable pay in the form of commission are ‘employees’ and

pavments actuallv made to them are in the nature of salaries. This factual

position cannot be faulted in absence of anv evidence to the contrary. The

submission of Ld. DR as well as the finding made by the Commissioner in the
impugned order that since the whole-time directors are compensated by way of
variable pay and hence not employees, does not have any legal basis and is
completely misplaced, and the same cannot be sustained. The decision of the
Tribunal in Rent Works India (supra) has clearl |

when the Income Tax Department considers payment in the nomenclature

set the le sition that

‘consultancy fee’ as salaries, on which TDS is also made. the said pavments

cannot be said towards rendition of taxable service for levy of service tax. The

decision in case of PCM Cement Concrete Pvi. Ltd (supra) has set the legal

proposition that consideration paid to whole-time directors would be treated as

payment of salaries inasmuch as there would be employer-employee
relationships and in such case the levy of service tax cannot be sustained.

8. In view of the above discussions and the settled legal judicial precedence
and provisions contained in statutes referred to above, demand of service tax
on remuneration paid to whole-time directors cannot be sustained and hence set

aside. Since demand of service tax is set aside, penalty and interest are also not

sustainable.

(Emphasis supplied)
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8.1 By respectfully following the above order of the Hon'ble Tribunal, | hold
that the Appellant is not liable to pay service tax on commission paid to their
Whole-time Directors on reverse charge basis. |, therefore, set aside the
confirmation of demand of Rs. 4,50,000/-. Since, demand is set aside, recovery
of interest and imposition of penalties under Sections 77 and 78 of the Act are

also required to be set aside and | order accordingly.

9. In view of above, | set aside the impugned order and allow the appeal.

10. 3diedmd gRIge @1 T8 3die &1 Auert Iuiied aiie 9 far o g |

10. The appeal filed by the Appellant is disposed off as above.
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