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Passed by Shri. AJ<hilesh Kumar, Connissioner (Appeals),

Raj kot
qs{ q5tr/ rix-r ar5t'z scrfrF/ F6rcr <q;t, ir*q ssr {e'2 +{r+{/q< qi+{rd{,
<rq*a u qrq-rlrc z qirffqrcr ara sqgrfrfuil vrfr qe urter t gfua: z

Arising out of above mentioned olo lssued by Additional/Joint/Deputy/Assistant
Conmissioner, Central Excise/ST / GST?

Rajkot ,/ Jamnagar / Gandhidhan :

.{ft{fiit A cft:{rff 6I {r{ qd. qf,r 
/ Name & Address of the AppellaDt & Respondent : -

u/3. taEboll Castings Ltd, Survey I{o. 2O7,2O8, Behtad GEB Sub-statloE, Vartej, Bhavnagar.

<q fltqtq+fl t qfu{+tqfrffifu< a-ft+ i:.rr+ yrffi' z qrft+rsr+ q{s 3[{r.T rr{6{srdrer/
Any person aggrieved by this Order-in-Appeal Eay file an appeal to the apprcpnate authonty in the following

claIsl-6^,ffiq^Trrraolaqni-ierrr+frfi'aqrqrfu+,qr+sftqttl,+diq:iqroJ:qjr&ft{c,194aft?rr.r35B+
ffia'qd FiT qfuFq{, igsa ftffcee +ff4iiqffft+4q?rEffirFrfff r/ -

Appeal to Customs, Excise & Service Tax Appellate Tribuna-l under S€ction 35E} ofCEA, 1944 / Under Section
86bft}e Finance Act, 1.994 an appeal tiesi6:

ilftrror- r-qir{ t lEft{ q]ff fi-rrn d"cr eJ-6, idq $cr.n t6 gi t-{rfi qffi{ qrqr&fi"T ff Ee}q ft6, +€ 6t6 i
2, xn. +; T.q, Tt ft+, + ff Trff ?rftq t i
The Qpeciql bench of Customs, Excis-e & Service Tax Appellale Tribunal of Wesl Block No. 2, R.K. Puram, New
Delhi'in all matlers relating 1o classi5cation and valuatr_on,

fc-+s cffl*< ltal it {inu mr q6=ii + r+r+r im c{r qffi ffm rq ili*q ricr< qr6 vd +{rr( nffiq arrqrfurlq
1R1fr vfbr #fc fffa-+i, ,B&q nq. {s-qffi r+l lrqrqi r-dq-{r*r< tzl. q e+} trr lr* arftq r7

To the West reeional bench o[ Customs. Excise & Service Tax ADDellate Tribunal ICESTATI at. 2 Floor.
B;Eumali Bhanian, Asarwa Ahlredabad-38oo t 6in case of appea.li'other llan as nientioned m para l(a)

Pnrd/

(A)

(i)

q$-frq;rrqrfufi$r i rqs q+{ 9-{d s'fi h fr[ inffq rflr(,r*6 (3{ff{)1M. 2oor- + ftqq 6 fi ,T+d ftrl'fud
16tr rrq cq{ EA-3 6r qrt crd{r i (q_r6{r ir+r qrfru r rrc ir 6c g 6c 116 rfr E6 rrtq frtT sFrre arF6 6r qirr arn 6r rrm
qrt qrnqr r{r qqiTr. {cq 5 {Tq qI TgiT {c.5 qrcl €qu qT 50 qr<I Ecrr ir.6 BrvFrT 50 qrq rctr + nnr+ a ir rcar,
r.ooor- rqt. "s.oooz- rqt iTq.{r ro.oool- tqt or Huifta qsr {rq # yft riTr 6'rr Gtfft-a'crc6 aT q.rfu +iifird
3{iffiqqrqrFirnnfisncrhqrrq-+<fi,zn}qrqtGrfffi{r4Fi-{+Aa}i'+rmqr8iqift-at+i'T,EfuffiTr{r
q_rfiq r.n.ift-n 1r€ 6l Anrr+, # ff r+ rrer it* qftq a-6r rciaa- 3{ffic qrqrft-rflr ff "rcr fua? r rt r< jflt r r*qrgt) fi Frq qFreT. q? 6 ql?r 500/- Rqq 6r FnnF4 rr;+ Tqr F'{r Elm t/
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(1) G-{ 3TfuF-{q,199aff tIr-,.T 8" ffTq-ur.Fii.zr \'d rzAt * rird-a <ri ff Irff {fr{, iqTf. lMt, r994,+f}qc9(2)
qE"rznt+rr<nrnnaYq{5.T.-7q qr q6rir (Iir Trffi qlrr rrFli6. {dFr TrIIit etEE 3EritT 3rFF t qcI;T t . +drqTflr{ {Es
rrr crft; 3rt{r + cffi r;rs +} t.rd} ir ra,n qfr TffiI ffi qrecr rif. a{rrtr drir s-6rr6 xris xr{r r.ir{s, tffiq sirr<
,rqz ir+r+r. sil ,rffiq;qrqrfu{rsr+xr{fr-nqr'{.Frfi+qr}}EI,}qrt{ffcfiSqlllc?ii{n6afrffiri
The appeal under sub section (2) and (2A) of the section 86 the Finance Acl I 994, shalt be Eled in For ST.7 as
prescribed under Rule 9 f2) &9{2Al of tlre Service Tax Rules, 1994 and shall be accomoanied bv a coDv of order
bf Commissioner Cenual dxcrsle oi Commissioner, Central'Excise (Appeals) (one of ri,hich shill be'd certified
copvl and coDv of the order passed bv the Comrrussioner authonzrnq the Assrstant Cornmissioner or DeDutv
Cdririnissioniiof Central Excise/ Senice Ta-x to frle the appeal before fte Appellate Tribunal.

fic'r gfq, 6-*q T,cr{ ,fq qri q-{r6'r 4ffiq [Ifur'vr 1ir*c] * tfr {tri + qr[+ it ir:*q reTra rrq qftft{q rqqa ff
ur'r:1qs + trd, nAtrr4 3rftft{c, rgga ff zrr'r e, } 3rdrid iqr6. iiT S qrl fr.rtt. {q qr?sr 6 rfr qffrq
crfuttur I 3r+{ rra qrc rqrE etE6,/+fl {r cilT q Lo cBera rrort.lq qi.rr qd'{qiTr ffir *. qr qqhr. a-+ h-+c rql
ffit t, +r {trdr< ftqr :nq, aeri f* <q um + ric,i< arr fr ari rfi ctk{ ni {flr -{ 6-,i-s "w 

q qfts +srr- i*q rsrE-sfq qti iq6( + ,T{a "qi"r Eq q ejq' t Ba ,nft-{ e
{i) rrr l r tl + 3i ld ,6q
(iil HeTqI++Tlt'r,rTrrF*
(idl ir{Te irqr 1iffi + Far 6 :I irrt{ }q ?qq
- <gri 5 f* qmn + rr{Elli-tr*q (d'.2) qlfF-{c 2o1a h qraq + T{ Erff qfi-ffq yrffi } scrn E-{rmn-nqlri rfi qd. 3rfi-{ + qrrl Tfi ;FTr/

For _an appesl _to be flled before the CESTAT, under Section 35F ofthe Central Excise Act, 1944 which is 6lso
made app)icable to Service Tsx under Secuon 83 of tie Finance Act, t994, an appeal against tlus order shall lie
before fte Tribunal on palment of 10o/o of the duty demanded whera dutv br duii and D-enaltv are in disoute. or
penajw, where penaltv-alone is in djspute, prolrded the arnount of pre:deposit"paya6le worild be subjbct to a
terlindof Rs. t 0'Crore-s,

Under Central Excise arrd Sen ce Ta-x. "Dutv Demanded" shall include :

hl amounl determrned under Sectiori I I D:(ii) amount ofeBoneous Cenvat Credil laken:( ) aEount Dayable under Rule 6 ofl}le Cenvat Credit Rules
. provided fun}ler *rat t}le provisions of tlus Section shall not epply to the stav aDDlicalion and aDDeals

pending before ary appeuare autiority pnor ro *re (omEence@ent ofL[ra Finance tNo:2) Att, 20] 4.

(ii)

(c) Revlglo
qrr q?rr

fi((q({R qra-a{

.r994 ff
fl+cAq

35EE + xqqqiTfi + aiT{n'f,fi qR-{.
iTa qFt, rS e*ft- I I ooo I , s) fr-{i

IIT'I

the GoveffrEent of India. Revision ADDlication Ljnrt
Jeevan Deeo Buddine. Perliament Strebt. New Delhi
of the following case, lbvemed by first prouso to sLlb

,, , Ift-crq fi fuA ffiqn-+ qr++ t, rdi T+qr+ Ffft qra q+ fkft rrrqr+ t dsrr qe :r qFrfi :F <Icq qr ftff r;q +rrqri qr ft-t1', Fi{t q+ fsr{ IE qEm fgrt rlE.cp.TFi4 fi frr{, cr tA t tisr, T{ ii fi $ifl{qE qr{ h rrriq'.q * qtrrt, Grfl sr(q.r+ qT F#t
qBTr rrfr g qFT + Tfrqt{ 6 qTFt qt /
In qase of any lo-ss of goods, whgre tle Ioss qccurs in trarsit from a factory to a warehouse or to another factorv
or ftom one ivarehouse to anotlrcr during *Ie course of processing of th'e goods in a wardiriouse oiin storai'e
whether in a factory or in a warehouse _

(d) E- lryEtqs* ArF Fti F., Fq^rt6 ftffirr i ETs rir qrm cr rt rd qdm TqrE ry +qe rft*er *qrrii,.jII qr.d 6 qrtr{ FFql rrg qr erT 4T FFIFT +t rFtt tst
In ca* of rebate ofauty of excise on gootls exponed to any counl-rv or terrilorv outside India of on excisable
matenal used m the manulacfure ol thF goods \i,hich are exForted lo-any counEi or rernrory outside lndia.

(ui) ae rqre ,rq +l qrr+rt i+q fr{r qrd t dgr. iqrq cr r.rq + Ta{ frqid Riqt q{r ll /
In casF ofgoods'exported outside India eipon to Nepal or Bhutafl, without payment of duty.

liv) {ft&d rsrE + Tsrfi qr;q + rrrr r" + fio rft s& }*e rq 3rfi}F-q-{ r'ri ss+ Rfu{ yrdur+i * a-ra qrq # rr* * :ftr t} 3rder
gitqr{tr rrrftrl *arrr'Gr 3TfuF-{q rT.2),l0c8fftri'r Loq :r rra ftq-{ & rE rr+re ,r++r qqrqrfrft q' fl q1.<i crftr
ftq.ft z
Credit oI arrv dutv allowed to be uulized towards Davment of excise dutv on 6nal Droducts under the Drollsions
qf *is Acl ol tle-Rule-s ma4!'-thqrt uqder sucl ot-der is pqs55d by theCommissibner (Appea.Is) on oi a-ff er, the
date appointed underSec. l0g of the Finance (No.2) Acl,'1998.

(vl rc-+tr rrr{e-{+Ayft{iEr{Tiqr EA-s + i ff a+q ricr{{ {16 rrfiqr1M zoor. +ft{c s + rd'f-dABEE* EE
cncr 6 {irqq +: qri + 4-af-d ff Trfi qrffin r-rri-tr qr+rl t mq rq cr*qt { q$-{ 3rR{r ff tr nfu't-{* ff qrff qTBEI'flq

{r ffif r*rs {rq ffiF-q-{, re44 fi drri :s-EE + r6a fisffi ep+ ff rcrrrfr t tre< s dt( q, TR-6 fi cft #fl ff
ETI;T ?TFITI /
The aboli aoolication shall be made in duDticate in For6 No. EA 8 as soecified under Rule. 9 of Central Excise
(ADDealsl Rttes. 2001 wrthin 3 moEths fiom the date on which t}le drder sousht to be aDDea.led aeainst is
coromuriicated and sha.ll be accorooaflred bv two coDres each of the OIO and Orde'r-ln-AoDeal.'It shoulal also be
accompanied by a copv of TR-6 CHallan e!,rAencing'pavnent of Drescribed lee as prescfibed under Section 35
EE of CEA, 1944, unddr Maior Head ofAccount. "' "

{vil q-rErrsr nr}fi*{rqffifu Mftr rrq & rcrrft ff crff qrBr. 
r

ff iim -6q (rd q 6!t qr Tq+ 6q EI';ir Firt 200/ 6r ryrd6 ftqr qrrr 3lt, qfr d'm ,6{ qd qrq qt t lqrqr E fll Rqt
1000 - / 6T qlr r{ 1rfi-q[ qrqt
Ttre revision'aDDlication s.I..ell be accomDanled bv a fee of Rs. 200 / where the amount involved in RuDees One
Lac or less and Rs. 1000 / - where tie arhou nt iniolved is more thah Ru pees One Lac.

rDr qft <F qri$ i {is rIfr qrt{ir 6r TrrfiAer t dr 9iir6 c-fr {i{cr'6 fuv cr6 6r Fr.rr< rqirr aq ft i+qr qr+r qrffir rs eq + ft rq
fr ff ftqi q-ff #t Tsi 6 frq qwFrfr #-fi-q rqrfuf,.q fi !'6 3{+q qr irffir F-6R qi r.+ qri-ra'fur qnr * i I lri
case.i{ the order covers varioubnumbers of order- in Orisinal. fee for each O.l.O. shoula be Daid in t}e aforesaid
manher. not withstendins the fact thar the one aooeallo *ie ADDeIlant Tribunal or tre ofle aDDlicahon to the
Cenual'Covt. As the casE may be, is llued lo avoid scriploria ddrk if excising Rs. I lakh fee bI Rs. t00/- for
each,

{E) Tqnirfr8-{ qlqffl,jEE irftftrq, rszs. + lrfl{.l + rfqr T{ xlisr \r{ qiri riirrr ff Yft qr Rqift< s.so xqt +r
qTqT{q 9F6 IJFfi'g ATTT RFTT SITETTI /
o;a adD+;f;;;tc;t ri oi til.d. as rhe case Drav be. and the order of rhe adiudicatirs autho.ity shall bear a
Court fid siarriu of Rs.6.50 as prescribed under Sc?redule I in terms of the Couft Fee Act)975, as irmended.

(F) ffqI qI6. E-dq Tqr{ {rn-t'ti-+{r6( x'tdrc-qrqrD6-'!r r+r4 Rfur lilgqr{fr, rge: ii aFra \'?i qq ftft" qr{d qir

qFqfi( ftt qrn ffi ff qti S rqn qr+ffa ftfl qrfl I
Attention is also invited to the rules covenne thesd ahd other related matters contained in the Customs, Excise
and Service Appellate Tribunal lProcedure) Rules, 1982.

(G) sg rffis effi n 3dt{. arfu{ s'i i qiift-{ qrr+, frVr st T+{dc yrqIlril + ftC, {ffi ffiq +{qrrd

For the elaborare, detailed and lalesl provisions relating ro Eling of appeal to t}le higher appellate autlority, the
appellait may refer to the Departmental website wu'w.c'6ec.gov.in
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Appeat No: VZl 11 IBVR/7O70

M/s Tamboti Castings Ltd, Bhavnagar (hereinafter referred to as

"appettant") has fited Appeal No. YZl11/BYR|2020 against Order-ln-Original

No. 34lService Tax/Demand/2020-21 dated 13.8.2020 (hereinafter referred to

as "impugned order") passed by the Assistant Commissioner, Centra[ GST

Division, Bhavnagar-l (hereinafter referred to as "the adjudicating authority").

2. The facts of the case, in brief, are that the Appettant was engaged in the

manufacture of investment casting and was registered with Central Excise

Department having Registration No. AACCT1354MST001 . During the course of

audit of the records of the appettant undertaken by the Departmental officers,

it was observed that they had paid Commission of Rs.30,00,000/- to their

Whote-time Directors in the F.Y. 2016-17.|t appeared that the Appettant was

required to discharge service tax on the said Commission paid to Whote-time

Directors on reverse charge basis in terms of Notification No. 30/2012-5T dated

1.7.2012 amended by Notification No. 45l2012-ST dated 7.8.2012. On being

pointed out, the Appetlant paid service tax amount of Rs. 4,50,000/- along

with interest of Rs. 1,72,727l- under protest vide Chattan dated 4.5.2019.

2.1 Show Cause Notice No. Vl(a)/8-57lCircle-lYlAG-71 17017-18 dated

28.2.7019 was issued to the Appettant calting them to show cause as to why

service tax of Rs.4,50,000/- shou[d not be demanded and recovered from them

under Section 73(1) of the Finance Act, 1994 (hereinafter referred to as "Act")

atong with interest under Section 75 of the Act and proposed imposition of

penatties under Sections 76,77 and 78 of the Act.

2.2. The above Show Cause Notice was adjudicated by the adjudicating

authority vide the impugned order who confirmed service tax demand of Rs.

4,50,000/- under Section 73(1) of the Act atong with interest under Section 75

ibid and imposed penalty of Rs. 4,50,000/- under Section 78 of the Act and Rs.

10,000/- under Section 77 ibid.

3. Being aggrieved, the Appettant has preferred the present appeat, inter-

olio, on the various grounds as under:

(i) The Adjudicating Authority has not disputed that there exists

employee-emptoyer retationship in respect of satary and perquisites paid

to Whote-time Directors and therefore , such satary and perquisites were

e the ambit of 'Service' as defined u/s. 658 (44) of the Act and

.:.
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Appeal No: VZ / 1 1 / BYR/ 2070

consequently not tiabte to service tax. As per Section 2(94) of the

Companies Act, 2013, a Whole-time director is a director in whote-time

emptoyment of the company. Therefore, the emoluments paid to whote-

time director, 'irrespective of the name or nomenctature given, is

considered as directors' remuneration and not otherwise. The

adjudicating authority failed to appreciate that the commission, which

was given as a part of same Board Resolution under which satary and

perquisites were given, was not on account of any other services but as a

bifurcation of the overall figure of directors' remuneration. ln other

words, it was just a different modatity of directors' remuneration and

the same is not a service within the definition of "service" under Section

658(44) of the Act. Therefore, the non-mention thereof in the Negative

List does not matter when it is not considered as service in the first

place.

(ii) That the total remuneration inctuding commission paid to the

Whote-time directors was subjected to the TDS under Section 1928 of

the lncome Tax Act, which is appticabte to the payment of satary. A

chattan showing the TDS from commission under the head salary' is

enclosed. The Whote-time directors declared the entire remuneration

(inctuding commission) received from the appeltant under the head

'lncome from Satary' in their returns of income and the same has not

been disputed by the lncome Tax Authorities. A copy of return of income

of one of the Whole-time directors is enctosed. Thus, when the

commission paid to the Whole-time director were considered and

accepted as satary by the lncome Tax Department being one branch of

the Government (Ministry of Finance), the another branch of the same

Ministry of Government (Service Tax Department) cannot treat the same

as services liabte to the service tax and retied upon case taw of (a) Rent

Works lndia (P) Ltd. 2016 (43) S.T.R. 634 (Tri. - Mumbai).

(iii) When the adjudicating authority himsetf treated the satary and

perquisites as not liable for service tax on the ground of existence of

emptoyee-emptoyer relationship, there was no justification in treating

the other component of the same whote-time directors' compensation

i.e. commission as liabte to service tax and relied upon foltowing case

laws wherein it has been hetd that payment of commission as a

qe of profit to the directors witl not in any manner atter or

ij
?rE
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Appeal No: V2/ 11 / BYR/2020

dilute the position of employer employee status and service tax is not

leviable on payment of commission to the directors:

(a) Bengal Beverages (P.) Ltd. - 122 taxmann.com'1 11

(b) Maithan Attoys Ltd. - 2020 (33) G.S.T.L. 228 $ri. - Kolkata)

(iv) The Adjudicating Authority invoked the extended period of

limitation under the proviso to Section 73(1) on the ground that the

appettant suppressed the facts regarding the commission paid to the

Whote-time directors with the intention to evade service tax and the

same came to notice of the Department onty during the course of audit

of the records. However, neither in the SCN nor in the adjudication

order, it is specified as to which fact was suppressed by them. The fact

of payment of commission paid to the Whote time Directors was duty

disctosed in the books of accounts. Therefore, there was no suppression

and extended period of timitation cannot be invoked.

(v) That the tiabitity to pay service tax on commission paid to the

directors was a debatable legal issue and the appetlant was under

bonafide betief that the said incomes were not liable for service tax. lt

was not a case of any matafide intention on the part of the appel[ant.

The fact of having paid commission to the directors was duty disclosed in

the audited accounts. Therefore, this is not a fit case for imposing

penalty under Section 78 and retied upon fottowing case [aws:

(a) Maa Shakti Party Ptot - 33 taxmann.com 69
(b) Mundra Port & Special Economic Zone Ltd.

15 taxmann.com 33

4. Personal hearing in the matter was conducted in virtual mode through

video conferencing on 10.3.2021. Shri Janmesh Bharvada, C.A. appeared on

behalf of the Appeltant and reiterated the grounds of appeal memorandum.

5. I have carefulty gone through the facts of the case, grounds of appeat

and written and oral submissions made by the appetlant. The issue invotved in

the present appeal is whether commission paid to the Whote-time Directors by

the appettant is chargeable to Service Tax and whether the appettant is

required to discharge Service Tax under reverse charge mechanism in

accordance with Notification No. 30/2012-5T dated 1.7.2012 amended by

Notifications No. 4512012-S.T. dated 7.8.2012 or not.

,1) ng through the impugned order, I find that the Appettant had paid

,A
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Appeat No: vz/11 IBYR/2020

Commission of Rs. 30,00,000/- to their Whole'time Directors during the F.Y.

2016-17. The adjudicating authority hetd that the Appeltant is liable to pay

service tax on the commission paid to their Whote-time Directors in terms of

Notification No. 30/2012-ST dated 1 .7.2012.

6.1 The Appetlant has contended that the adjudicating authority failed to

appreciate that there existed employee-emptoyer re[ationship in respect of

satary and perquisites paid to Whote-time Directors as a Whole-time director is

a director in whole time emptoyment of the company as per Section 2(94) of

the Companies Act, 2013. The Appeltant further contended that the

commission was not on account of any other services but as a bifurcation of the

overatl figure of Directors' remuneration and that it was just a different

modatity of directors' remuneration and the same is not a service within the

definition of "service" under Section 658(44) of the Act. lt was further argued

that the total remuneration including commission paid to the Whole-time

directors was subjected to the TDS under Section 1928 of the lncome Tax Act,

which is applicable to the payment of satary and hence no service tax was

payabte on commission paid to Whole-time Directors.

7. I find that a company is liable to pay service tax in respect of services

provided or agreed to be provided by a director of a company to the said

company, as per Notification No. 3012012-Sf dated 1.7.2012 amended by

Notifications No. 45l2012-S.T. dated 7 .8.2012. However, if there exist

emptoyer-employee retation between the director and his company, then such

service rendered by a director to his company is outside the purview of service

tax, in view of exclusion provided in the definition of term 'Service' under

Section 658(44) of the Act, which reads as fottows: -

*658 (44) "service" means any activity carried out by a person for another

for consideration, and includes a declared service, but shall not include -

(a)

(b) a provision of service by an employee to the employer in the course of

or in relation to his emolorrnent:"

(Emphasis supptied)

A,

sIfI{}

',f
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Appeal No: VZl 11 / BYR/2020

8. On examining the facts of the case in backdrop of the above [egal

provisions, I find that the Appettant had paid commission to their Whote-time

Directors. As per Section 2(94) of the Companies Act, 7013, "whole-time

Director includes a Director in the whole time employment of the compony;".

The Whote-time Director is a key manageria[ position who is responsible for day

to day functioning of the company. The Whote-time Director is paid

remuneration which may include variabte component in the form of commission

as a percentage of profit based on performance of the company. So, there exist

emptoyer-employee retationship between the Whole-time Director and the

company. ln the present case, the commission paid to the Whote'time directors

was subjected to TDS under Section 1928 of the lncome Tax Act, as per the

evidences produced by the Appettant before me. I find that Section '192 of the

lncome Tax Act is the appticabte provisions for TDS on payments to emptoyees.

Since, TDS was deducted on the commission paid to Whote'time Directors

under Section 192 of the lncome Tax Act, such commission has to be considered

as directors' remuneration towards discharge of their duties as emptoyees of

the company irrespective of name or nomenctature used for such emotuments.

I find that the Appettant has taken this plea before the adjudicating authority

but the same was not considered. As the commission was paid to Whole-time

Directors for provision of service in the capacity of emptoyees, such service is

outside the purview of service tax in terms of Section 658(44) of the Act. I rety

on the Order passed by the Hon'bte CESTAT, Kolkata in the case of Maithan

Attoys Ltd. reported as 2020 (33) G.S.T.L. 228 (Tri. - Kotkata), where it has

been hetd that,
*6. In the instant case, it is not in dispute that service tax has been duly paid

on remuneration paid to directors who are not whole-time employee directors.

The only dispute herein is for payment of remuneration to whole time

directors, which is a fact on record. The provisions of Companies Act, 2013,

contained in Section 2(94), duly defines 'whole-time director' to include a

director in the whoie-time employment of the company. A whole-time director

refers to a director who has been in employment of the company on a fu[-time

basis and is also entitled to receive temu.neration. We further find that the

position of a whole-time director is a position of significance under the

Companies Act. Moreover, a whole-time director is considered and recognized

as a 'key managerial personnel' under Section 2(51) of the Companies Act.

he is an officer in default [as defined in clause (60) of Section 2] for

or non-compliance of the provisions of Companies Act. Thus. inanv

)

I s.:.
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our view- the wholc-time director is essentiallv an emolovee of the Company

and accordin lv. whatever remuneration is being Daid in conformitv with the

of the Com es Act. is pursuant to employer-emDloyee

relationshiD and the mere fact that the whole-time director is comoensated bv

wav of variable will not in anv manner alter or dilute the oosition of

-em lo status between the c m assessee and the wh

director. We are thoroughly convinced that when the very provisions of the

Companies Act make whole-time director (as also in capacity of key

managerial personnel) responsible for any default/offences, it leads to the

conclusion that those directors are employees ofthe assessee company.

7. Further, in the present case, the appellant has duly deducted tax under

Sedisq l92 aI]bg lncome-tax Act which is the applicable provisions for TDS

on Davments to emolove es. This and leeal nosition also fortifies the

submission made bv the appellatt that the whole-time directors who are

entitled to variable pav in the form of commission are 'employees' and

payments actuallv made to them are in the nature of salaries. This factual

ition cannot be of evidence to the The

submission of Ld. DR as well as the finding made by the Commissioner in the

impugned order that since the whole-time directors are compensated by way of

variable pay and hence not employees, does not have any legal basis and is

completely misplaced, and the same cannot be sustained. The decision of the

l'ribunal in Rent Ll/orks India /stora) has clearly set the lesal position that

when the Income Tax artment consi

icsIrsultaqcy &e'?s salaries, on which TDS is also made, the said payments

cannot be said towards rendition of taxable service for Ievy of service tax. The

decision in case of PeM eeucnLeoncrete Pvt. Zrd (supra) has set the legal

proposition that consideration paid to whole-time directors would be treated as

paymqlL af jqlaues inasmuch as there would be emoloyer-emoloyee

relationships and in such case the levy of service tax cannot be sustained

8. In view of the above discussions and the settled legal judicial precedence

and provisions contained in statutes referred to above, demand of service tax

on remuneration paid to whole-time directors cannot be sustained and hence set

aside. Since demand of service tax is set aside, penalty and interest are also not

sustainable.

(Emphasis supptied)

.i.
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8.1 By respectfulty fottowing the above order of the Hon'bte Tribunal, I hotd

that the Appetlant is not liabte to pay service tax on commission paid to their

Whote-time Directors on reverse charge basis. l, therefore, set aside the

confirmation of demand of Rs. 4,50,000/-. Since, demand is set aside, recovery

of interest and imposition of penatties under Sections 77 and 78 of the Act are

atso required to be set aside and I order accordingty.

9. ln view of above, I set aside the impugned order and attow the appeat,

'r 0. qfimfi-af ET-{redol q{ erfoorFq-emsqi-mnfrS Qfrqrorart r

10. The appeal fited by the Appeltant is disposed off as ove.

q F^-oY to )-t "

(V.T.SHAH)

Superintendent (Appeats)

RPAD

TftfrE

(Akhitesh Kumar)
Commissioner (Appeats)

1) tq BTrgs., T€g C{ t+r +r q4 iffi'q siqrq {q.F., {-q-iT( A",Bi-{{Er{r( m
qmrrft tgr

2) 3ng$, {< t14 t+r +< qr{ +*q serr( q!..s., qrq-flR q-{s.Rt-q, qrq-flR
fr qrseTfi ffi tgl

3) tr{wfi qr{s, {q aF +{r +,'( \'?i }ffiq sff|-q qffi, qkFIrR-1 qo-se, fr
aflqqzrfi ffi t$

4l {r€ m.rfir

To,
M/s Tamboti Castings Ltd
Survey No. 207,208,
Behind GEB Sub-station, Vartej,
Bhavnagar.

+dr E
t'iistdorfurs frBls,
sdq" zoz,zoa,

frtfrvq€qnbff&,Tt-tq,
}fltl=IrR I
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