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{ffi(r 3?qE ?16,, rig (4rtfrtlr*), 6t fu.? :tftCq-q tqqu 6I errrz,rdiftq Siqrd et6
* 3rd?td r$ SI ,r'$ gffi + F?aei d :rr*r crkd rri fi s*q t e,r & qRT rsuu stfrfr'+q

3frfr qrffi * sq fr atrq+a fu-qr rEn t.

In pursuance to Board's Notification No. 2612017 -C.trx.(NT) dated 17.1O.217 read
with Board's Order No. 0512017 ST dated 16.11.2017, Shri P. A. Vasave, Commissioner,
CGST & Central Excise, Kutch(Gandhidham), has been appointed as Appellate Authoritl'for
the purpose of passing orders in respect of appeals filed under Section 35 of Central Ercise
Act, 1944 and Section 85 ofthe Finance Act. 1994.
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Arising out of above mentioned OIO issued by Additional/Joint/ Deputy/ Assistant
Commissioner, Central Excise / Ser-v'ice Ta-x, Rajkot / Jamnagar / Gandhidham / Bhavnagar :

3T+ffiat & cffi 6r arJI (Iii llilr /Name & Address of the Appellants & Respondent :-

1. M/s Sai Gases, Plot No. A, Survey No.21_5 Paiki, Sathara Road, Alang, Dist:
Bhawnagar

g{-flae(3{frfl e-Eqfud st€ EqEd ffifua ift* fr icr{f,d qrflemrfr i nfuatur 6 qq&T

Jqrd drsT qi{ wfidr tt/
,4n1. pe1qgn aggrieved b1' this Order-in-Appeal mav file an appeal to the appropriate authority
in the follorvi fr{ r,,ar'.

fiqr qlffi ,#;fiq racr( 116 r'd d-dr6{ Jffiq ;qrqftl-qrur * sfr J{T-d. d,-dlq ractd st6
3{8ft+q.1944 SI qrr-3sB t rdra w B;a nfuF-+s, 199+ 6r urr 86 fi 3r,irta
frqfilfua srr6 SI dr srfi t t/
Appeal to Customs, Excise & Service Ta-r Appellate Tribunal under Section 35B of CEA, 19,+4

/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

E?fr-r{ur qFqrrd t gaFra €dt Frqi fiql ctffi, A-fiq 5cqrdd qr6 (rd e-drfr{ lrffiq
;qqftl-fi{nr A idr}q fid. d-€d edis F 2 3TR fi Erq. ilg fr*-fr, s] Sr'drfr EGa u
The special bench of Customs, Excise & Service Ta-x Appellate Tribunal of West Btock No. 2,
R.K. Puram, Neu'Delhi in all matters relating to classification and valuation.

Jq{tfld qff=d-d l(a) d sdrs zr\r 3rqtdl + irdrdr eh gsil 3rfi} fiqr et6. ffio 3?qp4 qr6 (.d
+dr6{ 3iffiq ;orqrfr-*lw 
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To the Wesl resional henr-h of Customs. Excrse & Service Ta-x Appellare Tribunal ICESTAT) at.2'. Floor. Bhafimali Bharran. asarwa nhmedi6aa SAO0t'6*t; iise;i;pF;i;biE'"l:it,"n u,
mentiondd in para- 1(a) above
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::3rErd (3T+ffi) {,1 6rqiEq,tdq aq ari frr Eir 3+t 3iqE trffi::
O/O THE COMMISSIONER (APPEALS), CENTRAL CST & EXCISE,

Effiq a-4, * (tf & ga;I / 2"'r Floor, GST Bhavan,

ts ir-td' fr4 {t3, / Racc Course Ring Roarl.
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Email: cexa mail.comlsra ko

Tele Fax No. 0281 - 217795212441142
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(iii) sfr-drq ;qrqrfr-6{ur + ssaT 3{+f, qEd 6G 5 pq a;fl-q 3aqr ?rffi (3rfifr) A-{qrd-&, zoo r,}

t G-+q o t lrdfid Btrtftd fr'q ?rS'qqr EA-J +t qn cfui fr d ffir rTar qrfds I na.a t
+-q t 6q y6 cid + €Rr, a-5i 3drE q6 ffr airr ,6?Trfr *r 4fiiT 3it{ d"nq] ,rq ralar, sqc s
ars qi rtr$ qiq, 5 drs Fc(' qr 50 firo w(, *F 3iefqr 50 drur sc(r fr 3rFl6' t d rq?r:
1,000i- rq$, 5,000/- sq$ 3Ttrdr 10,000/- tqS +r Bqlft-a ;n ?Te.F 6I cF €-drd *tr Bqttra
?16 6r e-4ila, ,Hriftd yffiq ;srqrfu+pT ffr qnsr b Fflda' {BscT{ * a-a fr Bfrr afr

ffiilfi d--{ fi il-6 rcRr ilt W*-d'&m irqc a-driT fu-{r drdr arftr, r €aifra grqc 6r slrknd,
d-+ 6r rs rnur t 5)rr lTftT il6T €Eifta ltrrir ;qrqrfu+pr St ensr Rrd t t erara'yrfqr.
(Ft 3fr-t0 * frq 3rrif,'{-q{ t srE 500/- qqq sr frirtftd ir6 ErT qrar dan tl

The aooeal to the ADDellate Tribunal shall be hled in ouadruolicate in Iorm EA-3 / as
prescribed under Rul'e'6 oI Central Excise lAppeal] Rulesl 2001'and shall be accompanied
asainst one \ hich al least should be accorhoanied hr a fee of Rs- 1-000/- Rs.5000/ .

R"s. I0,000/ where amount of dutv dema nd / inl'eresl / peiall r /re[und is uDto 5'Lac.. 5 Lac'ro
50 Lac and above 50 Lac resoec[iveh in tlie lorm rif cross-ed bank draft in favour of Asst'.
Reqistrar oI branch oI ant nominated'pub]ic sector bank of rhe place where the bench oI ant
no"minated oublic secror" bank o[ the olace uhere the bench'of rhe Tribunal is situated.
Application inade for grant of stav shall be accompanied bv a lee of Rs. 500/ .

3rqHE ;qrqrtrl6{ur * sqGT 3{qfi, ffrcE 3fioffr{n, laq4 fiT rTRr 86(1 ) fi 3flird €-dr6{
ffi, 1994, + ftqa 9(1) t rra Fruift-a ctrd s.T.-s fr qn cmt fr 6r ar oi;afr w sot
sFr Bq wtcr fi fr-Ed gfifr 6I ?rS d, la-Sr qfr {rq ii $arc st (r{* t ro qfa e-qrft-d

dfr ilBq) 3lh-fdfr t +-q t 6+r qfr cfr t srq, il6T e-drmr SI ir+ ,eqm ffr ai,lr :ltr a-dnqr
arqr sdldr. sqq 5 cfig qr 5s$ 6q. 5 druI $qrr qr 50 orc $q(f ilfr' aerdr 50 aIrSI $ctr t
ufu+"6 6 Fqar: 1,000/- $q$, 5,000/ qct 3nrdr 10,000/- rq$ or ftqlfua a-rTr lrna fir cfr
eETd 6tr ffiqlfra erffi +r a+rrara-, {sfua yffiq;qr4Tfu-6tuT ffr rner t rorco" rtrggcrr *
an+ t Bffi sfr €TA+d-m ef{ t d'fi ronr arft ffia d-fi FFrc cdrr frqr arar qrftr' r €rift}-d

EFFd 61 8I4?Ild, d'+ 6t rs ?nsr fr t)-dr ETFq il6T [Eft"d 3]q'ff-q ;qqrB-fr{uT 6r crR{r Rrd t r

erera yrdqr (Tt 3fr$ t ft\'3ridgT-c, + uRr 500/- $c(r 6T Eqlftd ?rcq qT 6[dr ilrn t/

The anoeal under sub section lll o[ Secrion 86 of rhe Finance Act. 1994. to the Aonellate
Tribundl Shall be liled in ouadiublicate in Form S.T.5 as prescribed under Rule 9{l'l'of rhe
Service Ta-r Rules- 1994. ahd Shall be accomoanied bv a cbnv of rhe order aooealed asainst
tone of rvhich shall be certified coD\t and should be hccomrianied bv a fees'of Rs. 1U00/
irhere the amount oI senice tax &'ihierest demanded & pena]tt leviedof Rs. 5 Lakhs or less,
Rs.50O0l rrhere rhe amount of senice ta-x & inreresr demarided & oenaln levied is more
than l'ive lakhs but not exceedins Rs. Fifrv Lakhs. Rs.10.000/- r,r here the airrount o[ seruice '
tar & interest demanded & penSltr levied is more lhan filt( Lakhs rupees. in the form o[
crossed bank draft in favoui of the Assistant Resistrar ol" the bench of nominated Public
Sector Bank o[ the place uhere lhe bench of Tribunal is siluated. / Application made lor
granl of stav shall be accompanied by a l"ee ol Rs.500/-.

t+ea vBBqq, 1994 6I qrr so ff iq-trrr3{i (2) (rd (2A) fi ndrtd rS 6r ar-fr 3ifid, fdr+-{
Ezr+sr&, 1994, + fr{n 9(2) aii 9(2A) t aoa Frqift-a cird s.r.-7 ri fi ar sh-rfr w rs* srer

:n++-a. i;fi-q 3iqre q@ 3r?rir 3r{rre 131q6. }ffi+ saqr( et6 EERr crRa snisr ffr cFqT

ui-r "t 
(rdfr t !+j cfr raTFl-d'ilfr qTtd{j 3it{ Jq+d qE* s6rq+ 3rr.{44 3trdr lq-jq+d.

idq reqrc Tffi/ fidrm{, 6i Jffiq ;qr-qrft-+rur +t ilifd-d d 6{i or fr{cr ti srd 3{resi €r
qR afr qrr n-flil&T 6{ff d?fr I /
The aooeal under sub section {2) and {2Al of the seclion 86 the Finance Acl I994, shall be

tiled ih'For ST.7 as prescribed ui.rder Rule 9 (2) & 9(2A, ol the Service Tax Rules. 1994 and
shall be accomoanied br a copv of order oI Cohmissioher Cenlral Excise or Commissioner.
Cenlral Excise lAppeals) 1one riiuhich shall be a certified copr)and copl of the order passed
by the Commiisioner 

'airthorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file1he appeal before the Appellate Tribunal.

Sqr ?16, ddq r.qr qlm tre tdr6{:rqfrq Hft-m-{"r (ffi) t eF 3iqd fr qra-A d-Affiq
r.rreira 3rft]E-{n 194? 6r qm 35\16 e 3iil,td, d & fa*fiq 3{ftlB{n, 1994 6I trr{r 83 +

-J

3{djrd €qrn{ +t afr m{ frr 4$ H, trs :nter t cfr 3ffiq crfr*{uT e Jqrd 6{a s,rq 5.cr{
qlffirtdr 5q anr t to cFqrf, (10%), ilq qrrr (rd il4lar hilrEd t. qr {dr4r. rq fa-s ralar
6ur# a. -r 11r*- #r- 

"rr,. 
*a'm $€ qr{T + iia-aa oo fr'ilfr ilit aqffi"fl -q md as'

6ts sc\r fr afu+ a fr1

*,-frq rcqrd eta (rd $-dEE{ t 3lf,,ta "4j4 fuE ,Iq sl e"F" fr fra snF-fr t
(i) ql{r it frt jrratar+-fi

(ii) We wTr ffr ff r€ rrda {rR
(iii) ffie wTr ii;Itr4r{dr + G-{q 6 * si#ra lq {66

Eard z16 fu gs qnr * crdtrET ffiq ($. 2) :rftftzr+ 2014 + 3mil{ t $ GtS 3{ffiq
qTffi + [qsT B{REi-d €errrd 3rS a?i 3]fid +t aq +& Mtt

For an aopeal ro be filed before the CESTAT, under Section 35F ol'the Central Excise Act.

iS+4 *Iri.L is also made applicable to Serwice Ta,x under Section 83 of the Finance Act, 1994,

.r, uoo.ii asainst rhis order shall lie before rhe Tribunal on paymenl ol )07o of _the dutl
aemdrided ',rtrere durr or dutt and penalty are in dispute. or penaltl . \vhere penall) alone rs in
a i"pri.. 

-prJ"ia"a 
if,6 amourir of pie d"p"osir palabli uould be subject to a ceiling o[ Rs. ]O

(B)
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Crores,
Under Central Excise and Service Tax, 'Duty Demanded" shall include

n 11 D;amount determined under Sectio
amount of erroneous Cenvat Credit taken;

able under Rule 6 of the Cenvat Credit Rules
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gIrGI uFrrt +t q-+frsrur 3rriE? :

Revision aooliEation to Government of India:
3e'1ila*ei?flHt?r"i'ffi-Fgfafta-qlaai n, +frq i.qE ?16 sttuF.qE 1oq'l 6T ur{r
jsEE t q?rF tTnF + .rror+ Jrfl gfud, brr[d trFR, CnttrnT ild-td $6r$. fr.(l- arlqq. {rs€d

tra{rrr, q'Fft qBd:fr{d &c effid, wr ffrri. a$ m-a , ioool, +} B-qr drdr Erfdct I
A rerision aooLcarion Iies to :he Lnder Se, relar\, to Ihe Corernmenr ol lndi.. Rerisir-rr
A"i.',liiiiin" -Uili.- Mlnisin o[ Finanr-e, Depanmen{ of Rerenue, Ilh Floor, Jeevatt Deep
ii[fili]fi!'.'i^iti.-eiii"Siii'.r."tl"ri ii.tir,-tldt-tol , urxtir Se.tion :see of ihe cEA 194'] ih
ieip.i'r -of ife ioiioiilnqcasC. gorcrrred br lirst proriso to sub-secrion (l]ofSeclion 3JB ihid:

qE Frfr +, ffiI aqgta 5 rp6 c sdr {6TIra ffi qrd +t fuS 6r.qri S srsr Tf, & qrarra

* dkra u.r E-S 3+q sl|sra ar fur h;fr-r'+ srsR r-6 t {gt e{sR rlE qr{J-dd * f*ra qr fo-{il

srsR aT6 i qr rfiq rt qra t q{rg{q fi d'{a. ffi +rrtiri qr Fnfr arsR ,16 fr 
"rcI 

* rrgra
.h J'lld-]el +l l/
In case of anr loss of gouds. u'here the loss occurs in transit from a facton' to a warehouse or
ro ahorneiiacion oiTrom one rlarehouse l.o an-olher during the course bf processing o[ tlte
goods in a u.arehbuse or in storage r,r.hether in a factorv= or in? uarehouse

eTrf, t qr6{ HI {Eq qr 8t{ st fura rr G om * frffi,rT d qqf,d 6"t firil q{ s{tt rr$

+-fiq 3.qr< U* + g. (ftdu) * qad n, df e-r.d * qnr ffi tr'q tir q}{ +} ffia * * t,

ln case ol rcbalc oldutr o[excise on goods exported 1o an! counln or lerrilon outsi-de India
ol on excisable materidl used in the-mantlldclure ol !he goods \\hlch are cxporled 1o an\
countr1 or territory outside India.

qfr r.qr ?r@ 6r s{rirfr B-r. fr-dT e{rta + dri{, dqra qr slcra +t ara Ma fuqr aqr tl /
ln casc of g"ooris exdort.d outside Inrlia exporl to Nelral or Birutan. rrithout parmenl ul (lul\.

qFRrd r.qra + 3iqra ?6 fr elrata + trT fi s{er *-fre g-s 3rft}B-{a rE fs}. ffi
drfilrd + d f, qr;q 61 45 B :fk t-S nrlqr 'n w -+ra lstrra1 * rorc trra vfrft+s la zt.

rqqS 6r trrn '109 4. rqnr B.qa fr n-S ddl-c vtra ffifu q{ qI dr{ A qrkf, ffirr Tr(' tl/
Credit ol anr durr allorred to l)e urrlized torrards Darmeni of excise dutt on final p.oducts
unaii rhe oior isions of this Acr or the Rules made'rhere under such orcler ts passed br the
Ccjmriiisiohei 1flppealsl on or alter. rhe date appointed under Sec. 109 of rhc Finance {l\o.21
Act ]998

ictr-+d 3{aild fir d cFqi qEn s€qT EA-S ji, 3 61 }ffi+ Tacrq;I sliq (3rfrfr) ft-{qcff,
2001, *- 6-a++ s fi 3rdfu frfrfr.d t, rs :nlcr & €rlnT t s qrd + #d fi ordt qG(' 

t

rq{if,d 3rrfid + qrzr {d $rlcr E 3rfrfr :rlitr 6t d cfr"'i Fdrd fr arfr afBvt €Er dl a,,-fr-4

iisr{ ?16 :rfuFqa., 1044 SI qr{r 35-trtr t rea Frutfta clffi Sr 3rdr{dl t urtq + d{ q{

rR 6 # cft Ed.rd ff arfi qrRqr I
The above aonlicarion shall be made in duolicate in Form No. EA.8 as specified under Ru]e, q

of Cenrral Eicrse lAnneal"t Rules. 2001 rr'irhin J monlhs from lhe date on rrhich lhe or(ler
soushl lo be aooedled asaihst i> communicated and shall be accompani"d bt trio coDies each
ol rEe OIO and'Order-1fi-ADDeal. lt should also be accomnanied b\ a coor' ol TR 6 Challan
evidencing pa\ment ol presi'iibed fee as prescribed under Seclion 35-EE ottE,A. 1444. u,rder
Major IIead of Account.

q+ftar"r:nica & srer ffiBd Ftrifta qra 61 3rdls?fr St orff iltdr' t

#o tr.a {6Fr t'6 drq 
"Q 

q :e-.S fir1 fr A sq$ 200/- 6r erq?rEi fuqr il\r Jt{ qfr Efrrd
{qirr (,.6 ffie Fqt fr ;qEr d d $!-} 1000 -/ 6r 3lftnfr fuqr 3r\r I

The rer ision aoplication shall be acr omDanied at a f.e ol" Rs. 200, \\ here Itle amounl
involred in Rupees One Lar or less arrd Rs. 1000/ rrhere the amoLrnl inrolved is more than
Rupees One Lac.

aft ss ]rrea, d +g +ra ;n{e] 6r gprdpr H d ql+m qfr 3ne?r & fa(r ?te.6 qr grrrdrn. iq?t+-d
6ar fr B-qT am arft-ai f$ atq *, di eq afr fi frgr q-& 6rq e s{e a" 6o oqfl1r6 36fru
rsrftI-mwT *t qo :rfr-a qr #fi-q vlsrd 6i tr6 $ra-{d F+-qr drdr t' t / rn case, if the order
covers rarious numbers of ordcr in Orisinal, lee for ear h O.l.O. should be paid in the
aforesaid manner. lrol \\ithstandinc the lac'i that tlre one aooeal to the Aooellant Tribunal or
lhe one a_ppli.a lio_n .lo th_e_Cenlral Gort. As the case mar b..'is litled ro avoiil s, riploria uork it
excising Rd. I Iakh lee o[ Rs. 100, for each.

qurg?ifuA ;{rqfd{ at6 gfuF-a-s. i975, t 3rdsfr - I + }rrgR rd yr}qt trs rprra jrri?r di
cfr c{ f*nn-a 6 50 &q 6i ;qruf q RI;q frGic'rr.r Oar qGqr
One coor o[ aunlication or O.l.O. a{ llre case mar be. and thc order of the adiudicatins
authoriir shallUear a roun lee stamp ol Rs. {r.50 ai prescribed under Schedule-l ifi rerms til
the Couit Fee Act,la75, as amended.

drrr t5+, i-0-q ,.c-rd sli;6 t.E t-qr6{:iq'&q;qlqftffllT (sli trft]) ffir, 1982 d dffi-d
r.E rrjt +iERra 4lfffrt 6Y €FaG-d 6.; dlA M 6r sit* $t eqrd inFft-d B-sr drdr tr i
Attention is also invited to the rlrles cor ering these and other related matters contained in the
Customs, Excise and Serwice Appellate Tribu-ral (Procedure) Rules. 1982.

3ET 3{fi$ q crffi frt 3rfi-d drfuf, 6{A t €Eifta aqrq+. fucra sit{ afi-mdff crdurdi t fAr'
gSaET folrrfr-q ddstgd u.u.r.r,.cbec. gov. in 6l ag gce t r I
For the elaborale. detailed ?nd latesr provisions relating to [i)inq ol appeal to rhe higher
appellate authorilr. the appellanl mirr reler lo thc Deparlm"entai rrebsite rr'r"rr , l', *n,.in

(.)

(vi)

(D)

(E)

(F)

(G)
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:: ORDER-lN-APPEAL::

M/s. Sai Gases, Plot No. A, Survey No. 215 Paiki, Sathara Road, Alang, Dist.

Bhavnagar, Gujarat (hereinafter refened to as Appellant) has filed present appeal

against the Order in Original no. 22lAC/Rural/ BVR/RR/2016-17 dated 29.08.20'16

(herein after referred to as "impugned orde/') passed by the Assistant Commissioner,

Central Excise Rural Division, Bhavnagar (herein after referred as "adjudicating

authority").

2. Briefly stated facts of the case are that appellant is engaged in manufacturing of

Oxygen Gas falling Under Chapter Heading 28044090 of the first schedule to the

Central Excise Tariff Act, '1985 and availing the facility of Cenvat Credit under the

provisions of Cenvat Credit Rules, 2004.

3. During the course of audit, on verification of Balance Sheet for the Financial Year

2011-12 of the appellant, it was observed that the said appellant had cleared the empty

Gas Cylinders worth of Rs. 2,60,0001 vide commercial lnvoice No. Rent-001 dated

21.02.2012. The appellant was availing exemption under Notification No. 8/2003 and

after crossing the value of exemption, availed Cenvat Credit on Capital goods i.e.

Cylinders. Since, the appellant cleared the empty cylinder without payment of duty, and

could not produced purchase invoice of Cylinder before the Audit team, therefore

demand SCN was issued to them for contravention of Rule SA(a) of CGR 2004 read

with Rule 14 of CCR,2004 by invoking extended period under Section 11A(a) of

CEA,1944. The adjudicating authority confirmed the duty amount of Rs. 26,780/- along

with interest and imposed equivalent amount of penalty under Section 11AC(1)(a) of

CEA,1944 read with Rule 15(2) of CCR,2004.

4. Shri Madhav Kumar Vadodariya, Advocate and Authorised representative of

appellant, appeared for personal hearing on 27.02.2018 and reiterates the ground of

appeal and requested to consider the additional submission, which will be submitted by

him. He submit additional written submission vide letter da(ed27.02.2018. ln appeal as

well as in written submission, the appellant submit that they have never taken CENVAT

credit on the cylinders cleared by them; that there is no question of payment of amount

envisaged under Rule 3(5A) of CCR, 2004; that the burden lies with the department to

prove availment of CENVAT credit on the disputed goods has not been satisfactorily

discharged in the impugned order and thus, confirmation of duty demand on this ground

is not tenable; that provisions of Rule 3(5A)of CCR are not applicable in this case as

they were not registered with Central Excise at the time of purchase of cylinders; they

rely on the judgment of Shree Bhageshwari Paper Ltd. v/s Commr. of C.Ex., Meerut -l
reported in 2016(338)ELT 132(Tri.-All.); that they submitted copies of (i) ledger of

purchase & sale of cylinders for the F.Y. 2002-03 lo 2011-12 (ii)Transaction wise

Purchase Register respective year, (iii) "Schedule l" Page of Audited Balance Sheet

year wise and (iv) year wise Purchase & sale data working sheet to the adjudicating

[ 1"1
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authority vide their letter dated 7.4.2016 that under the circumstances, set aside the

impugned order.

5. I have gone through the facts of the case, the appeal memorandum, impugned

order and submission made in written as well as during the personal hearing.

6. I find that in case of instant appeal, the impugned order was received by the

appellant on'12.09.2016 and date of filing of appeal is 09.'l 1.2016. Hence, the appeal

has been filed within the stipulated time period and there is no delay in filing the appeal.

The appellant has paid Rs.2010/- vide Challan No. 933 dated 02.'l 1.2016 @7.5% ot

duty demanded, hence condition of pre-deposit also stand fulfilled.

7. lfind that limited issue to be decided is whether the appellant is required to pay

CENVAT credit on old and used empty cylinders as provided under Sub-Rule 5A(a) of

Rule 3 of Cenvat Credit Rules, 2004 or otherwise.

8. Sub-Rule SA(a) of Rule3 of cenvat credit Rules, 2004 are reproduced as under:-

"t(sA) (a) lf the capital goods, on which CENVAT credit has been taken, are removed

after being used, the manufacturer or provider of output seryices shall pay an amount

equal to the CENVAT Credit taken on the said capital goods reduced by the percentage

points calculated by straight line method as specified below for each quarter of a year or

part thereof from the date of taking the CENVAT Credit, namely:-

(i) for computers and computer peripherals :

(ii) for capital goods, other than computers and computer peripherals

@2.5o/o for each quarter :

Provided that if the amount so calculated is less than the amount equal to the

dutyleviableontransactionvalue,theamounttobepaidshallbeequaltotheduty

leviable on transaction value.

(b)lfthecapitalgoodsareclearedaSWasteandscrap,themanufacturershallpayan

amount equal to the duty leviable on transaction value'1"

Theaboveprovisoprovidesthatifthecapitalgoods,onwhichCENVATcredit

hasbeentaken,areremovedafterbeingused,themanufacturershal|payanamount

ualtotheCENVATcredittakenonthesaidcapitalgoodsreducedbythepercentage

for each quarter in the first year @ 10%

for each quarter in the second year @ 8
o/o

for each quarter in the third Year @5%

for each quarter in the fourth and fifth year @ 1o/o

eq
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points calculated by straight line method as specified in it. Further C.B.E. & C. has also

issued Circular No. 643/34/2002-CX., dated 1-7-2002 prescribing deduction of 2.5o/o of

credit for each quarter of use of Capital goods from date of taking of Cenvat credit.

Accordingly, I hold that if CENVAI credit has been taken by the appellant on cylinders,

then as per Rule 3(5A) of Cenvat Credit Rules,2004, they are required to reverseipay

an amount of CENVAT at the time of its clearance.

9. The appellant in their grounds of appeal submitted that they have not taken any

CENVAT credit on the cylinders and in support of same they already submitted copies

of (i) ledger of purchase & sale of cylinders for the F.Y. 2002-03 lo 2011-12 (ii)

Transaction wise Purchase Register respective year, (iii) "Schedule l" Page of Audited

Balance Sheet year wise and (iv) year wise Purchase & sale data working sheet to the

adjudicating authority vide their letter dated 7.4-2016. They also submitted that they

were not registered with the department at the material time when cylinders were

purchased by them.

10. lfind that in the said impugned order, the adjudicating authority in his finding

nowhere recorded that appellant has taken CENVAT credit on cylinders at the time of

purchase, which is the prlme condition to confirm the demand. The adjudicating

authority confirm the demand simply on the ground that appellant could not produce

purchase invoice of said cylinders.The adjudicating authority in his findings has

recorded that appellant is availing value based exemption under Notification No.

8/2003-CE dated 1.3.2003 and availing CENVAT credit after crossing the exemption

value limit. However, he failed to prove the evidences that appellant has taken CENVAT

credit on cylinders and same is declared in their returns filed with the department.

11. ln light of above, I set aside the impugned order and remand back the matter to the

original adjudicating authority to reconsider the case afresh after verification of financial

records produced by the appellant to him vide their letter dated 7.4.2016 along with

Returns filed by with the department for arriving whether appellant has availed Cenvat

credit on purchase of cylinders or otherwise. Only after verification of Cenvat Credit

availment, the appellant is liable to be reversed Cenvat Credit in accordance with the

principles laid down under Sub-Rule 5A(a) of Rule3 of Cenvat Credit Rules, 2004.

Accordingly, I allow the appeal filed by the appellant by way of remand.

12. The above appeal filed by the appellant is disposed off in above terms

torflI*
(P. A. Vasave)

Commissioner (Appeals)/

Commissioner

CGST & Central Excise,

Kutch (Gandhidham)

F. No.V.Z132lBVRl2016 Dale:23.04.20'18
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B d.P .rs Pos

To,

M/s. Sai Gases,

plot No. A, SurveY No. 2't5 Paiki,

Sathara Road, Alang,

Dist. Bhavnagar, Gujarat

Gopv to:

1. The Chief Commissioner, CGST & C.Ex', Ahmedabad Zone, Ahmedabad'

2. The Commissioner, CGST & C.Ex., Bhavnagar.

3. The Additional Commissioner, CGST & C.Ex.(System), Bhavnagar

4.AssistantCommissioner,CGST&CentralExciseDivision,Surendranagar'

5. Guard file.
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