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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board's Order No. 05/2017-8T dated 16.11.2017, Shri P. A, Vasave, Commissioner,
CGST & Central Excise, Kutch{Gandhidham), has been appointed as Appellate Authority for
the purpose of passing orders in respect of appeals filed under Section 35 of Central Excise

ct, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned OlIO issued by Ar.'ldnmrsalf Jomnt/Deputy/ Assistant
Commissioner, Central Excise / Service Tax, Rajkot / Jamnagar / Gandhidham/ Bhavnagar

g ¥desdal & YIddE] # A1 Ud 947 /Name & Address of the Appellants & Respondent :-
1. M/s Sai Gases, Plot No. A, Survey No. 215 Paiki, Sathara Road, Alang, Dist:
Bhavnagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No, 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & é_menjce Tax Appellate Tribunal %C ESTAT) at,

27 Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case ol appeals other than as
mentioned in para- 1{a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 [/ as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanie
%gams!‘. one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
8.10,000(- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac tg
30 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the Elace where the bench of the Tribunal is situated.
Application made for s;mnt of stay shall be accompanied by a fee of Es. 500/ -.
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The appeal under sub section (1] of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form 5.T.5 as prescribed under Rule 9!1[? of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed a%amst
(one of which shall be certified copy) and should be acmm%amect_el:g a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demarided & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service ®
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of tHe Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. /| Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 éﬂl & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 whlcﬁﬁs also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10
L ; .

e Under Central Excise and Service Tax, “Duty Demanded” shall include :

i) amount determined under Section 11 D;
i1) amount of erroneous Cenvat Credit taken; _
ii1) amount pavable under Rule 6 of the Cenvat Credit Rules

rovided further that the provisions of this Section shall not apply to the stay
application and appeals Bending hefore any appellate authority prior to the commencement of
the Finance [N{}.ﬂfhﬂ, 2014,
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A revision application lies to the Under Secretary, to the Government of India, Revision
Application BI’LIT, Ministry of Finance, De artment of Revenue 4th Floor, Jeevan Deep
Building, Parliament Stréet, New Delhi-110001, under Section 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-35B 1bid:
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In case of any loss of goods, where the loss occurs in transit from a factory to a warzhouse or
to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of anv duty allowed to be utilized towards payment of excise duty on final products

under the provisions of this Act or the Rules madpp?ﬁere under such order is p 55&% by the

Enm?*lgig%ioner {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule 9
of Central F_Igicise [h%pcals:] Rules, 2001 within 3 months from the date on which the order
s?l%ﬁl;t to be appealed against is communicated and shall be accompanied by two copies each
o

_ 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing pavment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/ - where the amount involved is more than
Rupees One Lac.
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covers various numbers of order- in Original, fee for each 0.1.O. should be q_ai,cl in the
aforesaid manner, not wnhstandmé the fact that the one appeal to the Appellant Tribunal or
the one a}gplmat.mn to the Central Govt, As the case may be, is filled to aveid scriptoria work if
excising Ks. 1 lakh fee of Rs. 100/ - for each.
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One ch}' of a%plicatiﬂn or 0.1.0. as the case mayv be, and the order of the adjudicatin
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-] in terms o
the Court Fee Act, 1975, as amencded.

AT 2ok, FAT IS Yok _vd dar Hely Farmfuetr (@ ) Paaadh, 1982 & afta
U9 3 Walud Al # afEetag e are st & 3 o wae wnetea fRar o B/

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982,
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For the elaborate, detailed and latest ;f:mvisiﬂns relating to ﬁli;nF of appeal to the higher
appellate authority, the appellant mav refer to the Departmental website www.chec.gov.in
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:: ORDER-IN-APPEAL::

M/s. Sai Gases, Plot No. A, Survey No. 215 Paiki, Sathara Road, Alang, Dist.
Bhavnagar, Gujarat (hereinafter referred to as Appellant) has filed present appeal
against the Order in Original no. 22/AC/Rural/l BVR/RR/2016-17 dated 29.08.2016
(herein after referred to as “impugned order”) passed by the Assistant Commissioner,
Central Excise Rural Division, Bhavnagar (herein after referred as “adjudicating

authority”).

2 Briefly stated facts of the case are that appellant is engaged in manufacturing of
Oxygen Gas falling Under Chapter Heading 28044090 of the first schedule to the
Central Excise Tariff Act, 1985 and availing the facility of Cenvat Credit under the
provisions of Cenvat Credit Rules, 2004.

3. During the course of audit, on verification of Balance Sheet for the Financial Year
2011-12 of the appellant, it was observed that the said appellant had cleared the empty
Gas Cylinders worth of Rs. 2,60,000/- vide commercial Invoice No. Rent-001 dated
21.02.2012. The appellant was availing exemption under Notification No. 8/2003 and
after crossing the value of exemption, availed Cenvat Credit on Capital goods i.e.
Cylinders. Since, the appellant cleared the empty cylinder without payment of duty, and
could not produced purchase invoice of Cylinder before the Audit team, therefore
demand SCN was issued to them for contravention of Rule 5A(a) of CCR 2004 read
with Rule 14 of CCR,2004 by invoking extended period under Section 11A(4) of
CEA,1944. The adjudicating authority confirmed the duty amount of Rs. 26,780/- along
with interest and imposed equivalent amount of penalty under Section 11AC(1)(a) of
CEA, 1944 read with Rule 15(2) of CCR,2004.

4, Shri Madhav Kumar Vadodariya, Advocate and Authorised representative of
appellant, appeared for personal hearing on 27.02.2018 and reiterates the ground of
appeal and requested to consider the additional submission, which will be submitted by
him. He submit additional written submission vide letter dated 27.02.2018. In appeal as
well as in written submission, the appellant submit that they have never taken CENVAT
credit on the cylinders cleared by them; that there is no question of payment of amount
envisaged under Rule 3(5A) of CCR, 2004; that the burden lies with the department to
prove availment of CENVAT credit on the disputed goods has not been satisfactorily
discharged in the impugned order and thus, confirmation of duty demand on this ground
is not tenable; that provisions of Rule 3(5A)of CCR are not applicable in this case as
they were not registered with Central Excise at the time of purchase of cylinders; they
rely on the judgment of Shree Bhageshwari Paper Ltd. v/s Commr. of C.Ex., Meerut -
reported in 2016(338)ELT 132(Tri.-All.); that they submitted copies of (i) ledger of
purchase & sale of cylinders for the F.Y. 2002-03 to 2011-12 (ji)Transaction wise
Purchase Register respective year, (iii) “Schedule |I" Page of Audited Balance Sheet
year wise and (iv) year wise Purchase & sale data working sheet to the adjudicating
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authority vide their letter dated 7.4.2016; that under the circumstances, set aside the
impugned order.

5. | have gone through the facts of the case, the appeal memorandum, impugned
order and submission made in written as well as during the personal hearing.

6. | find that in case of instant appeal, the impugned order was received by the
appellant on 12.09.2016 and date of filing of appeal is 09.11.2016. Hence, the appeal
has been filed within the stipulated time period and there is no delay in filing the appeal.
The appellant has paid Rs.2010/- vide Challan No. 933 dated 02.11.2016 @ 7.5% of
duty demanded, hence condition of pre-deposit also stand fulfilled.

i | find that limited issue to be decided is whether the appellant is required to pay
CENVAT credit on old and used empty cylinders as provided under Sub-Rule 5A(a) of
Rule 3 of Cenvat Credit Rules, 2004 or otherwise.

8. Sub-Rule 5A(a) of Rule3 of Cenvat Credit Rules, 2004 are reproduced as under:-

“[(5A) (a) If the capital goods, on which CENVAT credit has been taken, are removed
after being used, the manufacturer or provider of output services shall pay an amount
equal to the CENVAT Credit taken on the said capital goods reduced by the percentage
points calculated by straight line method as specified below for each quarter of a year or
part thereof from the date of taking the CENVAT Credit, namely:-

(i) for computers and computer peripherals :

for each quarter in the first year @ 10%

for each quarter in the second year @ 8%

for each quarter in the third year @ 5%

for each quarter in the fourth and fifth year @ 1%

(i) for capital goods, other than computers and computer peripherals

@ 2.5% for each quarter :

Provided that if the amount so calculated is less than the amount equal to the
duty leviable on transaction value, the amount to be paid shall be equal to the duty

leviable on transaction value.

(b) If the capital goods are cleared as waste and scrap, the manufacturer shall pay an

amount equal to the duty leviable on transaction value.]’

The above proviso provides that if the capital goods, on which CENVAT credit
has been taken, are removed after being used, the manufacturer shall pay an amount
equal to the CENVAT credit taken on the said capital goods reduced by the percentage

||I Lf
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points calculated by straight line method as specified in it. Further C.B.E. & C. has also
issued Circular No. 643/34/2002-CX., dated 1-7-2002 prescribing deduction of 2.5% of
credit for each quarter of use of Capital goods from date of taking of Cenvat credit.
Accordingly, | hold that if CENVAT credit has been taken by the appellant on cylinders,
then as per Rule 3(5A) of Cenvat Credit Rules,2004, they are required to reverse/pay
an amount of CENVAT at the time of its clearance.

9. The appellant in their grounds of appeal submitted that they have not taken any
CENVAT credit on the cylinders and in support of same they already submitted copies
of (i) ledger of purchase & sale of cylinders for the F.Y. 2002-03 to 2011-12 (ii)
Transaction wise Purchase Register respective year, (iii) “Schedule 1" Page of Audited
Balance Sheet year wise and (iv) year wise Purchase & sale data working sheet to the
adjudicating authority vide their letter dated 7.4.2016. They also submitted that they
were not registered with the department at the material time when cylinders were

purchased by them.

10. | find that in the said impugned order, the adjudicating authority in his finding
nowhere recorded that appellant has taken CENVAT credit on cylinders at the time of
purchase, which is the prime condition to confirm the demand. The adjudicating
authority confirm the demand simply on the ground that appellant could not produce
purchase invoice of said cylinders.The adjudicating authority in his findings has
recorded that appellant is availing value based exemption under Notification No.
8/2003-CE dated 1.3.2003 and availing CENVAT credit after crossing the exemption
value limit. However, he failed to prove the evidences that appellant has taken CENVAT
credit on cylinders and same is declared in their returns filed with the department.

11. In light of above, | set aside the impugned order and remand back the matter to the
original adjudicating authority to reconsider the case afresh after verification of financial
records produced by the appellant to him vide their letter dated 7.4.2016 along with
Returns filed by with the department for arriving whether appellant has availed Cenvat
credit on purchase of cylinders or otherwise. Only after verification of Cenvat Credit
availment, the appellant is liable to be reversed Cenvat Credit in accordance with the
principles laid down under Sub-Rule 5A(a) of Rule3 of Cenvat Credit Rules, 2004.
Accordingly, | allow the appeal filed by the appellant by way of remand.

12.  The above appeal filed by the appellant is disposed off in above terms.
o
(P. A. Vasave)
Commissioner (Appeals)/
Commissioner
CGST & Central Excise,
Kutch (Gandhidham)
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F. No. V.2/1132/BVR/2016 Date: 23.04.2018
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By Regd. Post A.D. / Speed Post

To,

M/s. Sai Gases,

plot No. A, Survey No. 215 Paiki,
Sathara Road, Alang,

Dist. Bhavnagar, Gujarat

Copy to:
1. The Chief Commissioner, CGST & C.Ex., Ahmedabad Zone, Ahmedabad.

2. The Commissioner, CGST & C.Ex., Bhavnagar.

3. The Additional Commissioner, CGST & C.Ex.(System), Bhavnagar

4. Assistant Commissioner, CGST & Central Excise Division, Surendranagar.
5. Guard file.
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