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Passed by Dr. Balbir Singh, Additional Director General {Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board’s Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpayer Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned 0OIQ issued by Additional /Jomt/ Deputy/ Assistant
Commussioner, Central Excise [ Service Tax, Rajkot / Jamnagar / Gandhidham

ydrE e & wfaardl & @ va 9 {Name & Address of the Appellants & Respondent :-

M/s Vraj Construction Co., Block No. 4, 2nd Floor,Sardar Patel Shopping Centre,Jilla
Panchayat Road,Amreli 365 601
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Any person agerieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following way,
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1044
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delli in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2 Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1{a] above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 [/ as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be ac::arré%amed
aRgamst one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,

5.10,000/ - where amount of duty demand/interest/penalty/refund is upto 5 Lac,, 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst
Regstrar of branch of any nominated public sector bank of the place where the bench of any
nominated public_sector bank of the place where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/ -.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quaclru;l:hcnte in Form 5.T.5 as prescr!beﬁ under Rule 9{1) of the
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed against
{one of which shall be certified copy) and should be accum;lnamed_ by a fees of Rs. 1000/

where the amount of service tax & interest demanded & gena ty levied of Rs. 5 Lakhs or less,
Ks.5000/- where the amount of service tax & interest demarided & penalty levied 1s more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than Iil‘l?' Lakhs rupees, in the form of
crossed bank draft m Ffavour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. | Application made for
grant of stay shall be accompanied by a fee of Rs.500/-,
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The appeal under sub section (2} and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2} & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise [Appeals) (one of which shall be a certified copy) and copy of the order passed
by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal,
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For an ap!?.eal to be filed before the CESTAT, under Section 35F of the Central Execise Act,

1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,

an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalt{],_ where penalty alone is 1
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs, 10
Crares, _
Under Central Excise and Service Tax, “Duty Demanded” shall include -

i amount determined under Section 11 D;
i) amount of erroneous Cenvat Credit taken; )
i) amount payable under Rule 6 of the Cenvat Credit Rules

provided further that the rovisions of this Section shall not apply to the stay
application and appeals Ecnd'mg before any appellate authority prior to the commencement of
the Finance {No.2) Act, 2014
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Application Unit, Ministry of Finance, De ment of Revenue, 4th Floor, Jeevan Deep

B . Parli t Street, New Delhi-110001, under Section. 35EE of the CEA 1944
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In case of any loss of %'mds, where the loss occurs in transit from a factory to a warchouse or
to another factory or from one warehouse to another during the course of processing of the
poods in a warehouse or in storage whether in a factory or in a warehouse
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In case of rebate of duty of excise on goods exported to any country or territory ontside India
of on excisable materidl used in the manufacture of the goods which are exported to any
country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty
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Credit of any duty allowed to be utilized towards payvment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is passed by the

Euplin&g%mcr [Appeals) on or after, the date appointed under Sec. 109 of the Finance MNo.2)
CL, :
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The above %ppl_ic:atinn shall be made in duplicate in Form No. EA-8 as specified under Rule, O

of Central Excise {A%pnalsi Rules, 2001 within 3 months from the date on which the order
sought Lo be agpea]e against 1s communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal, It should also be accumsl)iamcd b v of TR-A Challan
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount
ﬁlmlved dn Rlupegs One Lac or less and Rl:l 1000/* where the amount 'Iiim-ulvnd is more than
upees One Lac.
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covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the
aloresaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one aﬁiphcatmn to the Central Govt. As the case may be, 1s filled to avoid scriptoria work af
excising Rs. | lakh fee of Rs. 100/- for each,
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One cr:_:F_v of a%lé]ltntian or 0.1.0. ag the case may be, and the order of the adjudicatin
authonty shall bear a court fee stamp of Rs. 6,50 as prescribed under Schedule-l in terms o
the Court Fee Act, 1975, as amended,
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982
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For the elaborate, detailed and latest Fmvisions relating to ﬁlinF of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.chec, gov.in

Account.

.\'| £ fﬁyuf‘_

¥



V2/23/EA2/BVR/2017

ORDER IN APPEAL

The Principal Commissioner, Central Excise and Service Tax Bhavnagar [(hereinafter
referred to as “the appellant”) has filed this appedl against the QIO No. R/89/2016
dated 06.02.2017 passed by the Assistant Commissioner, Service Tax Division, Bhavnagar
(hereinafter referred to as "the adjudicating authority") in case of M/s Vraj Construction
Co.. Block-4, 29 floor, Sardar Patel Shopping Centre. Jila Panchayat Road, Amrell
365601, Gujarat (hereinafter referred fo as “the claimant”).

2. Briefly stated. the facts are that M/s Vraj Construction Co., Amreli holding Service
Tax Registration No. AAFFV0545GST00! is engaged in providing constructions services,
Works Contracts Services, etc. The claimant had filed refund claim of Rs.1,29.198/-
dated 11.11.2016 received on 15.11.2016 for Service Tax paid for construction purpose
on the basis of Section 102 of the Finance Act, 2014 under which no Service Tax was
leviable or to be collected during the period 01.04.2015 to 29.02.2016 in respect of
taxable services provided to a Educational establishment for certain services including
Construction Services under a contract which had been entered into prior fo
01.03.2015. The Section also provided for Refund in case Service Tax has been collected
it claimed within six months from the date of enactment of Finance Act, 2016.

3. The above refund claim was scrutinized by the Service Tax Range, Amreli and
was found to be lacking in documents and certain other technical gueries.
Accordingly, @ Show Cause Notice dated 01.12.2016 was issued fo the claimant
requesting to submit copies of relevant Work Orders with Certificate from authorised
CAs showing co-relation between the work orders, $T-3 refurns along with calculation
sheet for Service Tax liabilities calculated by them, Certificate from authorised CAs that
the burden of Service tax paid by them has not been passed fo any other person,
documentary evidence that Service tax was not collected from their clients to whom
they had provided the services. procf of authorized signatory. invoices raised by them
for the relevant work contracts, reconciliation sheet of amount received wherein
Service tax was caolculated for the period of refund claim filed, etc. The claimant was
also asked to clarify how they were eligible for refund to the extent of certain RA Dills
were beyond the time period allowed under Section 102 of the Finance Act, 2016 and
turther as fo why the refund claim was filed on 15.11.2016 when the last date for fiing
the refund claim was 13.11.2016 (expiry of 6 months from the date of enactment of
Finance Bill, 2016 i.e. 14.05.2016).

4. This said Notice was adjudicated vide OIO No. R/89/2016 dated 06.02.2017 by
the Assistant Commissioner, Service Tax Division, Bhavnagar, wherein the Adjudicating
Authority was found to be satisfied with the submissions to queries communicated in the
SCN to the claimant. Out of the refund claim of Rs.1,29,198/-, the adjudicating authority
sanctioned refund of Rs.80,367/-, eligible under provision of Section 118 of the Central
Excise Act, 1944 as amended, made applicable fo Service tax under Section 83 of the
Finance Act. 1994 read with provisions of Section 102 of the Finance Act, 2016, and.
rejected the refund amount of Rs.48.831/- on account of two R.A, bills issued after the
exempted period in light of Section 102 of the Finance Act, 2016.

9. The Department has filed this Appeal on the following grounds against the
impugned order.

« that the refund claim should have been submitted by the claimant within a
period of 6 months from the date of enactment of the Finance Bill, 2016.

« that the construction service to be provided was 1o be under a contract entered
into before 01.03.2015 and on which a stamp duty, if required, was to be paid on
or before 01.03.2015. Copies of any such confracts entered into have not been
submitted by the claimant.

’r’yﬂf-xqé@:

Al



V2/23/EA2/BVR/2017

« That it cannot be verified that the services were provided to the Government,
Local Authority or a Government authority under @ Contract entered into before
01.03.2015 with stamp duty.

« That the contracts have not been verified fo check whether the Service tax paid
by the claimant has not been passed on to any other person.

« That the Hon'ble Supreme Court in case of M/s Mafatial Industries Ltd. Vs. The
Union of India [1997(89) ELT 247 (SC| has held that refund of tax/duty is grantable
only when it is established that the burden of tax/duty has not been passed on to
other. The doctrine of unjust enrichment is just and salutary, hence no person can
seek to collect the tax from both ends. The person ultimately bearing the burden
of duty can legitimately claim its refund.

« that the impugned order so far as it relates to sanction of refund of Service Tax of
Rs.80.347/- should be set aside and the amount should be recovered from the
claimant with interest.

b. The appeal was filed before the Commissioner (Appeals), Rgjkot. The
undersigned has been nominated as Commissioner [Appeals) / Appellate Authority as
regards to the case of appellant vide Board's Order No. 05/2017-Service Tax dated
16.11.2017 issued by the Under Secretary (Service Tax). G.0Ol, M.O.F, Deptt of Revenue,
CREC, Service Tax Wing on the basis of Board's Circular No. 208/6,/2017-Service Tax
dated 17.10.2017.

7. Three personal hearings to the appellant were granted but the appellant or their
legal representative did not appear for the same.

8. | have carefully gone through the facts of case, the grounds mentioned in the
appeal and the submissions made by the appellant before the issue of the impugned
order. The question to be decided in the appeal is whether the refund of Service fax
amounting fo Rs. 80,367/- sanctioned under provision of Section 118 of the Central
Excise Act, 1944 as amended, made applicable fo Service tax under Section 83 of the
Finance Act, 1994 read with provisions of Section 102 of the Finance Act, 2016, vide the
impugned order is eligible fo the claimant or otherwise.

g. For ease of reference, Section 102 of the Finance Act, 2014 is reproduced below.

SECTION 102.Special provision for exemption in certain cases relating to construction of Government
buildings.

(1) Notwithstanding onything contained in section 668, no service tax shall be levied or collected during
the period commencing from the 1st day of April, 2015 and ending with the 29th day of February, 2016
(both days inclusive), in respect of taxable services provided to the Government, a local outhority or @
Governmental authority, by way of construction, erection, commissioning, installation, completion,
fitting out, repair, maintenance, renovation or olteration of—

(a) a civil structure or any other original works meant predominantly for use other than for
commerce, industry or any other business or profession;

(b) a structure meant predominantly for use as—

(i) an educational establishment;
(i) a clinical establishment; or
(iii) an art or cultural establishment;

(c) a residential complex predominantly meant for self-use or for the use of their employees or
other persons specified in Explanation 1 to clause (44) of section 658 of the said Act, under a contract
entered into before the 1st day of March, 2015 and on which appropriate stamp duty, where applicable,
had been paid before that date.

(2) Refund shall be made of all such service tax which has been collected but which would not have been
so collected had sub-section (1) been in force at all material times.

(3) Notwithstanding anything contained in this Chapter, an application for the cloim of refund of service
tax shall be made within a period of six months from the date on which the Finance Bill, 2016 receives

the assent of the President v /’:]?{
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10. | find that the claimant has provided services to a Government body, i.e. Space
Application Centre (ISRO) and the work falls under the purview of Section 102 of the
Finance Act, 2016 reproduced above. | also find that the necessary documents have
peen verified as stated in the impugned order viz. Certificate from CAs M/s A.B. Kothiya
& Co. with regard to co-elafion between work orders and challans as well as
Cerfificate that the burden of Service Tax paid has not been passed on, Reconciliation
Sheets, ST-3 refurns, R.A. Bills and Memorandum of Payment of the relevant Work
Contracts etc. while sanctioning the refund.

11.  Asregards to the date of receipt of the refund claim on 15.11 2016 instead of its
submission on 13.11.2016, which was the expiry of six months of the enactment of the
Einance Act. 2016 i.e. 14.05.2016, The fact that the last day of expiry of six months for the
submission of refund claim was 13.11.2016, | agree to the contention of the impugned
order relying on Section 10 of the General Clauses Act, 1897 at para 8 of the impugned
order that if the last day of the prescribed time period falls on a holiday, the next
working day is to be treated as the last day for that prescribed time. In the instant case,
the 121, 13" and 14" November 2016 being holidays, | consider the view taken for
admissibility of the refund claim justified,

12, In view of the above, | find that the adjudicating authority has rightly sanctioned
the refund amount of Rs. Rs.80,3467/- to the claimant. The impugned order is accordingly
upheld and the Appeal filed by the Department is hereby disallowed. The appeadl in the
instant case is hence disposed off,

( %\ x>
rSmgh}
Additional Director Ge Ger‘ler c&
AEU ﬁm téd

Date: /04/2018 F.No. V2/23/EAZ/BVR/2017

BY RPAD.

To,

The Principal Commissioner,
Central Excise & Service Tax,
Plot No.&7-76/B-1, Siddhi Sadan,
Marayan Upadhyay Marg.
Bhavnagar 364001

Copy to .

1. M/s Vraj Construction Co., Block-4, 2nd floor, Sardar Patel Shopping Centire, Jilla
_Panchayat Road, Amreli 365601, Gujarat,

J\The Chief Commissioner, CGST & Central Excise, Ahmedabad Ione.
J/The Commissioner (Appeals), Rajket. -\ —

4. The Jt/Addl Commissioner , Systems, CGST, Rajkot

5. Guard File.



