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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad

Zonal Unit, Ahmedabad.

3tftr"rrdT sre?Tr re.ir.tb-+.J.9. ((rd.&.) Earo tre.r".r"tb S unr qb df JilBs vrlrr s.

"e/a.i{s-(.q.&. Earo r€,.tt.r.ru t r"+erw *, ii. ilfrfr-{ ft'5, scn r5rfr*r+ orErar ffi,
3r6rrildE *frd {ja-c +'r f-.a $RC-+fi rss8 6I qRLe, i;fi-q saqrd Tc4 3tftlGqa ?qsu 6r qRr

3e fi rirlrd nJ & G Erfrt t q;aet fr $rlqr crft-d 6{* * visq t 3rq'd ciffi il sq *
fa.+ra fu-ff aqT t

In pursuance to Board's Notification No. 2612017 C.Ex.(NT) dated 17.10.217 read

rvith Board's Ordcr No. 0512017 S'l' dated 16.11.2O17, Dr. Balbil Singh, Additional Director
General of Taipzn'er Sen'ices, Ahmedabad Zonal Unit, Ahmedabad has been appointed as

Appellate Authoritl' for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994.

3rq{ 3{rzFkr/ qir+a :nr+at 3qqf,d/ s6r{fr inFd, 4--frq Lqrq er6/ e-d+-{, {rf,+tc / drEcr4{
r rmfiqTfrr ffiRi sq-{fafua arft'qa vrtsr s u#d: r

Arising out of abole mentionc(l OIO issr-rt'd bl Additional/Joint/ Deput\'/ Assistant
Commissioner, Central Excise ,1 Scrlice T&r, Rajkot / Jamnagar / Gandhidham :

3r+6r.t;at & cfidldl 6t arII (rd 9dT / Name & Arldress of the Appellants & Respon(leit ;-

M/s Nileshbhai Narandas Tilavat, Prop, Of ZeD Corstruction,T, Lakhani Complex, Main
Bazar Road, Rajula 365 560

(A)

(r)

S{ il&rl3rfie) t eqF}d att EqGa fr-trfrBd afrS *:qqrd qrffi I vrB-qu1 6 
"rotr+s aqr 5q s56r fr|r

fln1. pegqgn aggri|rcd br thrs Orrler rll-Appeal mar file an appeal lo the approprii]le aulhoril\
rn the lollou rng \\a\.

dlET qffi ,#fl-q tcc'rd q6q r'd e-drdi{ 3rffi{ ;qrqrfuspr + cfd 3]fid, *;fi-q 3.qE qi6

ffi.fua srr6 fi;T €-frfr t. r/

Appeal to Customs, Excise & Senice Tax Appellate Tribunal under Section 35Il of CEA, 1944
/ Under Section 86 of the Finarrr:e Act, 1994 an appeal lies to:-

{rfr+{uT frcqrrd d rrEfxra q}i flrtrd $aT ?rc{F, t-;frq ticrda q16 \rd n-dl6{ j]ffiq
;qrqrfu-6{fr €r frs}q fi6. a{d .s56 a 2. ITR S 'wq. ;r$ ft.c,fr. +1 #r'arn ffir, ri
The special bench of Cllstoms. Excise & Sen.ice Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, Neu'Delhi in all mattcrs relatin!! to classifir:ation and r,aluation.

jqtr+d cfft.da t(al fr v q! lrffiil F y-srar e\ Fst 3rfr .flqr sfa, *-&q 3cqrd' et6 (.d

tar+.l Jfi&{- ;elqrfu-+wT (k) ff- cfiilfi qffr-q frB-6T, , al*irq- ra, +5arfr ar+a" rorai
3/oorq +I Sr arfi ErGv tt

To rhe West -regionul bench rrf CLrstrrms. Excise & Service Tax Appellate Tribunal (( F STATI al.
2','i Floor..Bhaiinrali-llhawan. Asirr\l'a Ahmedabad JSOOi6 in iAse o[ appeals oiher than as
m.ntioned in para l(a) abore

::JE*-a (rftm) 6T Frqttrq, +"*q drg vd €-o +-t sik rivIq trffi'',
oio THt- coN! !t IsstoN Ii Ir (APP[:A LS). ( 1.]NTRAL GST & l,lXClSE,

Effiq a-f,, S tg ff fl3;I / 2*r l.'kxrr. cisr Bhavan,

t€ +t{' ftzl 1t5, / Rate Coursc Ring Road,

{ra-i6tdi Raikor 160 00t

Tele Iar \o. 0281 - 7!1'795212t11117.
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E nra il: rtrir mail.coma lsra kol ri?
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(iir)

(B)

(1)

(ii)

atrrq -qrq'rfrswT * sam 3{q'rf, qs66 qafr t fAr' +,-fl-q 3rqra al6 (rtfif,) fr{frrilfr, 200i,
fi F-+q o * 3iilfd frrrtt{d l+r' 76 frq* na-a +t Erl qm fr a* fsqT arar qG(' | ildfr t
rq t 6q ('6 cft fr gt"r. il6T Jiqr( er6 6t ptar ,eqrq 6t f,i4 3lk dqrql rEIt sstar w(, s

drtl qI rs$ qiff, s drg sctr qr 50 tro tcq m $?lztT 50 drtl Fq(r S 3rft'd t d rsq;:
1,000/- sq$, 5,000/- Fq$ 3rqin 10.000/- rqt +r Fruika drr lTffi ff cF 'ddrd *tt Fqifua
er; * fi.iera-_, sdfld 3rfi-Sq ffifi"r & qirsr + [6rd6 {BFdr * arq t ffi efr

i+rdBfr+ #* t ++ roqr artr W-a tfi srqd rERI f+qr drflr ilR, t edfra Srqd 61 alrklrfl.

a-+ a sq errcr d ilar Erfd( s6r TiEBd 3rq-fiq ;qrqrftl-owr 6r srsr Rrd t t rrpra" rrler
(€t 3fi-$ * R(r 3nlt{-qd t €rer 500/- sq\'6r frtriftd ?I."F d+rT rrqr ilm ti

The aooeal to the ADDellale Trilrunal shall be [iled in quadruplicate in lorm EA-J / as
orescribed under Rulb'o of Centrdl Excise lAppeal) Rules, 200 I and shall be aclorlpanred
5!iinii" olri ir;tiic6 ii leair shotrld be a,-corhbanied b1 a fee ol Rs. 1,00Q/ Rs.5O00/ .

R"s.10.000/- where amounl ofdulr demand/illleresl/peaaltl /relund IS u-pto 5 Lac.. 5-La. to
50 LaC an'd above SO Lac respec(iveh in the form df cross6d bank draft in lavour oI Asst.
nEni"liai'ol 6ianch ol ani n ominated'pu blic se.tor bank of lhe place where the bench of anr
;;iii;;];,i ;r6iii sectoi tianli oT ihi r.rtdfe 

-rr li.ie itre nenitr'of the Tribunal is siluared.
Arr;lication inade tor eranl ol stat shall be accompanied bv a lee o[ Rs 500i .

:itlldlq ;qlsTtrlfrwl * sssr xqff,, lfrcT 3iftlIa-{fr, i9q4 frT iTRr 86(1) fi 3flird €-dr6{

liil.rrqardr, 1994, + G-{n 9(1) fi rca Frqtka c.rd s.T. s fr ER cffi fr ff or siat w rs*
€rer G-fl 3nler * tr-€d 3qE' 61 4e 6i, 5€-ST cF-HreJ fr €drd 4t- (54* t r'+ cR rqrBd
dfr aTftu) 3ir rdA t oq t 6q t'm cfr +.qpr, sdr tdrs{ fi airr ,qra 6t airr 3it{ {rnqr
4qr satdr. 5c\r 5 dtg qr 5s$ 64, 5 FIruI $C(r qr 50 6rg 5q(r EzF 3?ftIr 50 dfti 5C(r t
3rB-6't di sa!r: 1,0001 {q}, 5,0001 5qE 3FrdI 10,000/ 5s} +r fuitfua sfrr ?fd fr cF
o"-+ 

"i-L 
Frulta ala sT stffi. ffia gffiq ;qqrB-flnT fit srrtrt t s5r++'tBrcn fr

arq fr fuS m srt*ds s-i{ + S-6 eERr ilfr ffia d-6 grrc (drrr fuqr drm arGv r +idfr-a
grrFc 6r srflcnd, d'+ ffr rs ?rrcr n FHr arftt ro €dfua lfiffq;qz{Ifr-fr{ur fi erRqr tFerd t t

+tr-r-m :ndqr (€- 3fi-+{) t fr(' 3rliird-q{ t {Fr 500/- sq(r 6r fttiftd ar6.F'd+It rrar ifun tl

The aooeal under sub section (l] ol Seclion 8b o[ lhe Fjnance Arl, 1994, to the Appellate
T;itudfi-Shalf be litFd in ouadiublicale in Form S.T.5 as prescribed under Rule g(ll of the
Senicira-x nuLea. 1o04, aiid Stralt be accompanied br a cbpr o[ the orde-r appgaled agqipst
lone ol uhich shall be certified coor) and sliould be accompanied b\ a lees oi Rs. IUOU/-
ir here tle amount oI service lar Q,'ih'reresl deryanded & penaTtr - lerigd of Rs. 5. Lakhs or less.
Rs.5000/- uhere the amounl ol service lax & interesl demanded &, penalty levled LS more
ihan fire tat<hi Uut not exceedinq Rs. Fiftt Lakhs, Rs.'10,000/ ir here rhe ainounl o[ -sen ice
iax'a, intiieii dlmanded & penlltt levicd is more than flftt' La-khs -rupges. in the.form ol
ircisiiO 6ant< diaft in favoui ol rh"e Assistant Registrar of ihe bench 6f nominated Public
S"iloi gank of the place rthere the bench q[ Tri[qnal is situaled. / Application made for
qranto[sta\ shall beaccompanied br a leeof Rs.500/ .

fi.a srftift+q, 1ee4 6I trrr 86 fiI 5c-tr(r3i (2) r'd (2A) * 3iilrti' a-J 61 4S 3rfrfr, +416{

F-qqqrff, 1994, + ftq-n 9(2) (r4 9(2A) & rfa B'qtRa ctrd S.T.-7 ii 6r ar s+?fr ('d rst HFT

:n++-a. idq 3iqrd ef4 3Prdr gr{Fril (3$-fl. a,-A-q'3iqE qE {dl{r clft-d mtqt ff cftqi
+#a +t (rd-A t a6'cfr rsrFr-d"d-a arBrl :fu $T.T+a qdil F6l-fr6 3tl.{f,d 3rzrfl rqr+f,d

a;fiq J.Errq erffi/ fr-dFF{. +} 3rqffiq ;?Ilqlfu-finT +'r 3n+f,d q-$ 6{i 6r ft*rr F ard vrtqr 6t

cft eft srar d ;d'drq 6[fr 6trfi r /
The aooeal under sub ser-rion {21 and l2Al of the section 86 the Finance Act 1994, shall be

filed iir'For ST.7 as prescribed under Rule q (21 & q{2A} olthe Senice Tax Rules, 199'1 and
shall be accompanied b\ a copv oI order of Commissioner Cenlral Excise or Commissioner.
Central Excise iAppealsl'(one ciiuhich shall be a cerlilled cop))and copy of the ordcr passed
b\ the Commissi6ner aurhorizing lhe Assislanl Commissioner or Deputy Commissioner of
Central Excise/ Service Ta-x to file the appeal before the Appellate Tribunal.

fiqr cm, *ffiq r.qrc af6 ati Q-dr+r sffiq cTfu'fiT"r (@) +. cfr $ftt * ar4A d'*dq
3.qr6'qr6 yftft-+q 194"4 fiI qr{r 35(rs + ra?td, Gi *I ffiq 3{frAs-ff, 1994 ffr enfi 83 S

3{djrd "t-dTsr *t tfi m{ €r rr$ t, i+r iliei + qff 3rffi-q wfr-filT d' 3tq'f, 6rt Tr+rzr 3drq
e16/tdr 6{ qEr fi 10 cfterd (10ouo1, ao ffrr- (rd {nffrr ffid B. 4'r q4l-dT, +q +-{cI s4En

fua-d t. 61 *flinn fuqr nr.. derJ lfi ts snr * fud rqr fu ori ffi vSffrd trq crfti ffi
rilg w(r S afu+ a $1

i,-f,rq JflE e,"c+ t.i €-+r+r + 3rdrtd "qrdI lfiq erqr qJEF fr tr-ry sfift-fr t
(i) qro 1l $ fi iralra r+q
(ir) Me rqT 6I fr ar$ 7rf,d {rf?-I

(iii) ffie r*n fi;i{frr{dr 6 ft{q 6 *:raala tq {+-i{

- srrd rr{ l+ 5e cnn } crdtna ffiq (s. z) rfrF-+q 2014 * 3IFET + Td'ffi :rffirqqIffi & s4rr BERrrfid erara srff r's 3rQ-6{ +t ilq;r€i Mr/
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the dutt'
aemdrided wEere dutl or dul-\ and penaltr are in dispute. or penilri. u here penall.r alone is iir
dispute, provided the amount of pre-deposit pa1'able would be subject to a ceiling of Rs. 10
Crores,

Under Cerrtral Excise and Service Ta-x. "Dutl Demanded'shall include :

(i) amount delermjned under Section 11 D;
(ii) amounl of erroneous Cenvat Credit taken
tiiif ii"ori"i plr:"ft. under Rule 6 of the Cenvat Credit Rules

provided furlher lhat thc provisions oI this Section shal] not appll to the sla\
application and appeals pending hefore any appellate aulhorilv prior 1o the commencement o[
the Finance (No.2) Act, 201 4.
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(D)

(E)

(F)

grtt stirr 6T c-diTfiul 3Iril6fi :

Revision anoliEation to Government of India:
ss ileti #',iafrerur qrft-+r ffiEa nta-at fr, i;fi-q r.qr rla $fuG-qq. tq94 6r ur{r

isEe + c?rq'q[f,+ + 3rilrtd rr+r sfuq, s]rrd srmn, q-dfrEror 3{r+{d *-6T$. fr?d 4rrrq {rs{.d
frxrTa, d.rfr aBd:d[f,d frq aroa, €'Td q.Fl', a$ ftrff riooot, +] fuqr drdr ErR('r /
A revision aDolicatlon Iies ro the Under Secretan. lo lhe Corernment of lndia, Rerisiorr
Aoolication (lhit. Ministn o[ Finance. Denarlment of Retenue. 4th Floor. Jeeran Dcr'tr
Birildins. Parliamcnt Street. Nerr lJelhr ll0t)0 l. urtder Seclion J5EE ot lhe CEA Ir)-l+ iir
respectbf the lollorr ing case. gor,erned br first prriviso to sub-section (1) ol Section-35B ibid;

qfr lrrd t Gd rr+na t arri fr, frfl a-r+It;I fr€t qra 6t Gd sRETi d argp * *. qrrlrra

* atna fl ffi #q sro.r* qr ft-r ffi'r'+ srErt rlE fr {st srcrr {F crrrffd fi etra, qr fu-S

?rER 
al6 t qr srsrur fr e-rs * wrFF{ur h ella GF# +rtirt qr fuS arsT{ 116 fr H.d t rrsra

fi 4rFrd 4r/
ln case of anv loss of soods. u,here the loss occurs in transit from a lactorv to a warehouse or
to another fdcton or lrom one uarehorrsc to another durine the cottrse b[ processinp. o[ tlr,'
goods in a warehriuse or in storage $'hether in a factory or in"a uarehouse

s{rrf, + qra{ frffi rrr'{ qr ai{ 6} fua or G am i fr'Mq fr rqra +zt ara w eft rB
+;fiq tci ilts t gc (ftiu) t nrsi fr, rf irrd t sr6r B"fr {"C,ir qf{ s} Bqia Sr rrfr tl

In case o[rebatc of drttt o[excrsc on goorls.-xported to an\ counlrl or territon outside Inrliir
o[ on excisab]e materral uqed in the Inanulailure ol the goods rihich are exporled l() an\
countn' or territorl outside lndia.

qt recrd el6 dr ryrrana fuq fuaT a,ra & Enr ilrfr sr al-crd a} ara fua fr;qr rrql Bt ,

ln case oIg"oods exljorted outside Irrdia cxporl to Nepa] or Bhutan, uilhoul pa\men1 ol dul\.

€frft'{d rcqTe } 3drr d erffi + elrrara + fldr' dt Eq& arA-c fs vfrfrcs r'd *-,e fdAE
+qEnat + .rnd n;zr 61 45 t vtr tt nrier .n mq+a lrrfio) t rarr E.a nfuG-qs (a z)

rqqs fir uRr 109 t rqm F-+a fi 4C dTtlg rnro fuFafu w qr drq fr crfud fu('rrc tri
Credit of anr dutr allorred to he utilizerl lortards pa\-ment of excise dut\ on llnal products
under the oiorisiorrs of rhis Act or lhe Rules made there under such order is passed br lhc
Commissioher lAppealsl onoraftet.lhedalrappotntedunderSet.l0aofrheFinancef\o.21
Act 1gg8

3ct-+E 3{r}f,d Sr d cFqr qql +i@r DA-8 fr, d fi +;fiq Jiqrqa ?t?.F (}Sd) B-{flrf,dr.

2001, * ftqq s S Jiilrta EBfA"e S, 5o :n{rr + {inrlT * 3 nr6 + ffa 6t arfr ufAq t

3ct-+a 3na-6d * urpr qfr grrlsr a 3{fif, nrtqr 6t ai cfrqi €-d-rd 6I arfr qrB('t srar & &'fiq
rf,rrq atffi yftlft+q, 1b44 Er qRr 35-Etr e rca B'efft-a eli4 *I 3fir{dfr t srtq * dtl ql
TR 6# cfr €cra SI arfi qrfr('r I
The above aonlicatit-rn shall be rnade rrr rlrrrrlrcato in Form No. EA-8 as specilred under Rttl", ')
of Central Eicrse lAooealsl Rules. 2001 rr:ithrn 3 months from the date on shich the ordcr
sousht ro be auoedled asaihst is commrrnicated and shall be accompanied br trro copies each
ol tHe OIO and'Order lfi'Aoueal. ll should also be accomoanied bi a cop\ of TR-i Challan
eridencing pa\ment of presciibed fee as prescribed under Section J5'EE oTCEA. I944. unrler
Major Head of Account.

qdtHnT 3aa-{d * snr ffifua Fn:lft-a r1w 6r rrdTq?fr ff arfi qtBq 
r

#ti +ia-* {6F (rm 6rc Fqd ql rs$ 6fl fl a sqq 2ool-rr elrdra f6-qr ilq 3i'k qft {ilra
nqq r+ 6s qq-$ S;qro ft d sqt 10od -/ 6r elqctw A-qr qrt 

r

The revision aoolication shall b. accrrmpanied "bv a tee of Rs. 200/ uhere the amounl
involred in Ruoer.s One Lan or less arrrl Hs. 1000/: rthe{e thc a mou rrt ' involved is r-,rorc than
Ru pees One Lac.

qE rs yrlsr * o$ rya nr*i *r sqrdqr B d rctr+ {d 3+ricr t filc ef6 fl errrara. sq-ff,d
64 t fu--sT rreT aTiFil 5s azq + ili or. et 8r freT +e 6rd S ila.i # Rr' q"rfurfr 3rqihq
rqrft-+'rq +i r.q; n{rg qr +-ftq €-a6rC 6t (16 3{ri{f, fuqr drdr t t / t" case, if the order
corers various numbers of ordcr- in Orisinal. fee lor each O.l.O. should be paid in the
aforesaid manner. not rtithstandinq the fa,^l lhal lhe one aopeal to the Aooellant Tribunal or
the one application to lhe Central Govt. As the case mav bel is filled to avdid scriproria uork il
excising Rd. I lakh fee of Rs. 100/ for cach.

qerr€eilfua -qrzfl.rq ?te<F Erft]h-+E-, 19/5. t irrgff- t t ]GRm qir nrlqr tE f?rrGr yra?r 4I
cft w Ettft-d 6 50 tr$ 6r ;qrqrilq efa faffiz'alr aar .liGqr r "
One conv of anolication or O.1.0. ad the case mav be. and the order of the adiudicatinp
authoritt:shallSearacourtleeslampoIRs.6.50aSprescribedunderSchedule-l iii terms of
the Couir Fee Act,l975. as amended.'

fiET ar6, ffiq J.qrq qr6 rrd +dr6{ }ffiq arglfu-r{nT (+rri Eful lM, 1982 i dFtd
a-4 Jr-it q-dftrd a'r4'di # fiFn.ft-d 6rA drd hq-dt fi rlk gfi tqrd Jr+ff-d fusT aw [1 7

Attention is also invited to the rules co','erinR these and other related matters contained in the
Customs, Excise and Service Appellate TribLlhal (Procedure) Rules, 1982.

3".i 3if$-q fiffi 6i 3rfrfr qrfufr F{* t :Erift-d aqrq+, fu+-,ra 3ltr nd-ddff crdrrrdi * fa(,.
gqffl?fr frHTrftq iEgrfd u.r'rr,.cbec.gor,. in +i dg r+d t r I
Por rhe elaboratt.. rletailed and lalesl lrrorisions relating to tiling of appeal to thc hight.r
appellate authorilr.lhe appellanl mar relcr to lhe Departm"errtal wcftsite rririrr.cber .qur rn

(G)
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ORDER IN APPEAL

shri Nileshbhai Narandas Tilavat, Proprietor of M/s. zen construction, 7, Lakhani

Complex, Main Bazaar Road, Rajula - 365 560 (hereinafter referred to as "the appellant") has

filed this appeal against the olo No. B HV-EXCU S-000-.jc'75-2016- 17 dated 1,6.03.2017

(hereinafter referred to as "the impugned order") passed by the Joint Commissioner, Central

Excise & Service Tax, Bhavnagar (hereinafter referred to as "the adjudicating authority").

2.7 Briefly stated, the facts are that on scrutiny of the documents/details, submitted by the

appellant for the F.Y. 7ot1--12 to 2015-16 in compliance to the summons issued by the

department, it was observed that the appellant had provided services related to construction

and erection of Labour Colony, Staff Quarters, Mess Store Rooms, Laboratories, Site Office etc

at the project site of big companles out of Prefabricated Cement Panel Boards, steel, Tiles, and

Other Materials, which also included finishing, paintinS, electrical, sanitary & drainage works.

For this purpose, some of the companies awarded work orders/agreements to the appellant at

the rate which included supply of materials to be used in providing such services Whereas,

some companies awarded separate orders for supply of materials and supply of services. Some

work orders were related to dismantling the structure constructed out of Prefabricated Cement

panel Board at one site and re-erection of such structure at another site, which involved labour

work only. Some of the service recipients had also awarded separate work orders for hiring of

machinery like J.C.B. to be used for construction /erection of labour camp out of Prefabricated

Cement Panel Board.

7.2 It was also observed that the aforesaid services were taxable under the category of

"Commercial and Industrial Construction Service" as well as "Work Contract 5ervice", till

30.06.201,2, and thereafter appeared to be "Taxable Services" under the provisions of Finance

Act, 1994. Accordingly, the appellant was liable for payment of Service Tax on the services

provided by them. However, the appellant had not paid any amount of service Tax thereon.

2.3 Two statements of Shri Nileshbhai N. Tilavat, Proprietor of the appellant firm were also

recorded wherein he submitted some of the requisite documents and explained the details

shown th erein.

2.4 Accordingly, a Show Cause Notice dated 19 10 2016 was issued to the appellant

proposing for demanding Service Tax totally amounting to Rs.82,73,299/- along with interest

and further proposed penalties from the appellant under Section 77(l)(aJ, Section 70, and

Section 78(1) of Finance Act, 1994.

3, The Adjudicating authority, vide the aforesaid impugned order, confirmed the demand

of Service Tax totally amounting to Rs.82,12,939/- along with interest and imposed penalties of

Rs.10,000/-, Rs.10,000/-, Rs.87,1,7,9391' under Section 7111,)(aj, Section 70, and Section 78((1) of

Finance Act, 1994, respectively. However, the adjudicating authority has dropped the demand

of Krishi Kalyan Cess of Rs.60,360/-, as Krishi Kalyan Cess was effective only w.e.f. 01.06.2016

while the captioned SCN covered the period from Aprll, 2011to IVlarch, 2016.

4. Feeling aggrieved, the appellant filed the present appeal on the following grounds:-

All these contracts were given to the appellant at a price which included cost towards

material consumed in providing the services by the appellant. These services should be

classified as "Work Contract Service" and appropriate rate of abatement should have

been applied to arrive at the service tax liability under the provisions of Rule 3(1) of the

Composition Rules, 2007 and Notification No.24l2oI2 dated 06.06.2012 (Service Tax

(Determination of Value) Second Amendment Rules, 2012;

a

ServrceS were provided as a sub-contractor to M/s. L&T Ltd. (Contractor) which

the SEZ Units namely M/s. Torrent Power Ltd. & M/s. Tata

Some

were consumed by



2

Consultancy Services Limited in the SEZ territory which

No. 4012072 dated 20.06.2012 read with entry No

25 / 2012-5.I. dated 20.06. 2012;

v2l1s1.lBvRl20L7

were exempt as per Notlfication

29(h) of the Notification No.

Fabrication services rendered as a sub-contractor to M/s. L&T Ltd. (Contractor) for the

project of Mahatma Mandir Project (a project of Gujarat State Government) were

exempted vide Entry No. 12(a) as well as Entry No. 29(h)of Mega Exemption Notiftcation

No. 2512012-S.T. dated 20.06,2012;

Services rendered as a sub-contractor to IVI/S. Ramky Infrastructure Ltd. (Contractor) for

the project at Dr. Babasaheb Ambedkar Open University, Ahmedabad, which, being non-

commercial in nature, was exempted vide Circular No.80/10/2004 dated 17.09.2004;

The appellant was liable to pay at the rate of 50% of the service tax liabiljty under partial

reverse charge mechanism on the services rendered to M/s. L&T Ltd., M/s Shapoorji

Pallonji & Co.Ltd., and M/s. Roop Telesonic Ultra Sonix Ltd. under the provisions of

Notification No. 30/2012-St dated 20.06.2012 \w, e.f . 0L.07 .201,2) ;

The Work sheet prepared by the department included duplicate entrles bearing the

same work order number and the same amount;

a

a

a

ln absence of mens-rea, no penalty could be imposed. Further penalty could not be

imposed under Section 78 of Finance Act, 1994 without any wilful suppression of facts

with the intention to evade payment of service tax. Also, the issue was arising out of

interpretation of the provlsions of law, hence, penalty was not imposable. ln this regard,

the appellant relied upon various judicial pronouncements of higher appellate forum.

5. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has

been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's Order No. 05/2017-service Tax dated 1.6.1.1..2017 issued by the Under

Secretary (Service Tax), G.O.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of

Board's Circular No. 20816/2017 -Se rvice Tax dated 17.10.2017.

6. Personal hearing was granted to the appellant on 15.02.2018, wherein Shri Nileshbhai N.

Tilavat Proprietorofthe appellantfirm appeared and reiterated the same as mentioned in his

appeal memorandum. The appellant also submitted, vide letter dated 04.04.2018, a worksheet

showing the calculation of Service Tax payable as per the department and a revised worksheet

showing the calculation of Service Tax payable on the basis of the arguments made by the

appellant as d iscussed hereinabove.

7. I have carefully gone through the facts of case, the grounds mentioned in the appeal and

the submissions made by the appellant. The questions to be decided in the appeal are as to
whether:-

(i) The activity carried out by the appellant is classifiable under ,,Work 
Contract

Service" (till 30.06,2012) or "Taxable Service" (w,e.f. 01,.07.20L2);

The appellant is eligible for abatement under Works Contract Servicej

The appellant is eligible for the benefit of partial reverse charge mechanism

under Works Contract Service, as provided under Notification No.30/2012-ST

dated 20.06.2012

The appellant is eligible for exemption as provided under Entry No. 29(h) of
Notification No, 25 / 2012-SI dated 20.06.2012;

The appellant is eligible for exemption as provided under Notification No.

401201"2 dated 20.06.2012 (SEZ), and under Entry No. 12(a) of Notification No.

a

(ii)

(iii)

(iv )

(v)

25/2072-5r d ated 20.06.2 012 ( Mahatma lVland ir & Universi ty); and



3

v2l1,51,lBVR12017 
(.t

(vi) Penalties under can be imposed upon the appellant under Section 7l(t)(al,

Section 70, and Section 78((1) of Finance Act, 1994.

8.1 I find that the appellant, vide letter dated 04.04.2018, has submitted a worksheet

showing the calculation of Service Tax payable as per the department. On going through the

calculation sheet, I find that there are 162 entries involving Service Tax totally amounting to

Rs.82,73,299/-. They have also submitted a revised worksheet showing the calculation of

service Tax payable on the basis of the arguments made by the appellant as discussed

hereinabove, wherein they have shown 162 entries involving Service Tax totally amounting to

Rs.39,08,624/-.

8.2 On comparing both the said worksheets, lfind that in respect of 59 entries (Sr, No,1,2,

3,5,8,9, L0, LL,27, 28,29,37, 41, 42, 46, 41 , 67, 62, 63, 64, 65, 66, 67,7 4,76,79,80,82,85,

86, 87, 88,91, 92,93,94,95,96,97,98, 100, 102, 103, 104, 105, 106, 107, 108, 110, ll1, L13,

776,1L8,121, L27, L28, 1.29,130, 131), the appellant has calculated the amount of Service Tax

more than that calculated by the department. Hence, since the amount of service tax,

calculated by the department is less than the amount of service tax, calculated by the appellant,

I find that there would be no dispute by the appellant on the lesser amount of service tax,

demanded by the department. Accordingly, I do not discuss in respect of these entries in my

find ings.

9.1 I also find that the appellant has argued in respect of the some of the remainrng entries

that some servlces were provided as a sub-contractor to l\,4/s. L&T Ltd. which were consumed by

the SEZ Units namely M/s. Torrent Power Ltd. & l\4/s. Tata Consultancy Services [imited in the

SEZ territory which were exempt as per Notification No. 40/2012 dated 20.06.2012 read with

entry No.29(h) ofthe Notification No.2512012-5,T. dated 20.06.2012. ln this regard, lfind that

said Notification No.4Ol2O12 dated 20.06,2012 exempts the services received by a SEZ Unit and

used for the authorised operations, from the whole of the service tax leviable thereon.

However, the exemption contained in this notification shall be subject to the foliowing

cond ition s, namely:-

(o) "the exemption sholl be provided by woy of refund of service tox poid on the

specified services received by a unit located in o SEZ or the developer of SEZ ond used for
th e o uthori sed ope rotio ns:

Provided thot where the specified services received in SEZ ond used t'or the

outhorised operations ore wholly consumed within the SEZ, the person lioble to poy

service tox hos the option not to poy the service tox ob initio insteod of the SEZ unit or the

developer cloiming exemption by woy of refund in terms of this notificotion.

Explanotion.- For the purposes of this notificotion, the expression "wholly

consumed" refers to such specified services received by the unit of a SEZ or the developer

ond used for the outhorised operotions, where the ploce of provision determinoble in

occordonce with the Ploce of Provision of Services Rules, 2012(hereinot'ter ret'erred os the

POP Rules) is os under:-

(i) in respect of services specified in rule 4 of the POP Rules, the ploce where the

services ore octuolly pe(ormed is within the SEZ ; or

(ii) in respect of services specit'ied in rule 5 of the POP Rules, the ploce where the
property is locoted or intended to be locoted is within the SEZ; or

(iii) in respect of services other thon those folling under clouses (i) ond (ii), the
recipient does not own or corry on ony business other thon the operotions in SEZ;

(b) ..... and

(c) for the purpose of cloiming exemption, the Unit of o SEZ or developer sholl obtoin
o list of services thot ore lioble to service tox os ore required for the outhorised
operations opproved by the Approvol Committee (hereinot'ter referred to os the speciJied
services) of the concerned SEZ)
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(d) for the purpose of cloiming ab initio exemption, the unit of o SEZ or developer

shall t'urnish a decloration in Form A-1, verit'ied by the specit'ied ot't'icer of the sEZ, in

oddition to the list specified under condition (c); the unit of a SEZ or developer who does

not own or corry on ony business other than the operations in SEZ, sholl declare to thot

effect in Form 4-L;

(e) the unit of o sEZ or developer cloiming the exemption sholl declare thot the

specified services on which exemption ond/ or ret'und is cloimed, hove been used for the

o utho ri se d ope rotions;"

g.2 ln view of the above, I find that to avail the benefit of exemption notification, ibid, the

appellant should have followed the following procedures:-

(i) The services should be used by the 5EZ for the authorised operations, and The

appellant should submit a list of servlces that are required for the authorised

operations approved by the Approval committee for availing the benefit of

exemption under said Notification; and

(ii) The services should be wholly consumed within the SEZ i.e. the SEZ unlt does not

own or carry on any business other than the operations in SEZ.

9.3 However, I find that the appellant has failed to follow the aforesaid prescribed

procedures. Accordingly, the benefit of exemption under said Notification cannot be given to

the appellant. Moreover, on going through both the work orders, I find that the appellant was

awarded work orders N o. E5074WOD20002 20 dated 20 10.201,2 & No. E4826WOD3000027

dated 25.02.2013 as a sub-contractor from the contractor namely M/s. L&T Ltd The relevant

details of both the aforesaid work orders are as under:-

Description shown in Work Order No Descriptlon shown in Work Order No

E5074WOD2000220 dated 20.1'0.20L2 E4826WOD3000027 dated 25.02.201.

w/o T pe Reg ular Labour without m ateria ls Regu la r Labour witho ut m ate ria ls

Charges towa rds Dismantling and Dismantling site office and site leveling

Reconstruction as per statutory charges for dismantling of L&T site offie at

requirements. Labour Charges for TCS Garimapark with all tools & takles as

dismantling and re-erection of sintex

shed.

d irected by Engineer In-Charge

g.4 In view of the above, I find that both the aforesaid work orders are purely service

agreements, and there is no transfer of property in Soods involved in the execution of sald

contracts. Hence, both the said agreements cannot be classified under "Work Contract Service".

And, since the appellant had not provided "Work Contract Service" to M/s. L&T Ltd., the

appellant is not entitled for the benefit of exemption as provided under Entry No. 29(h) of said

Notification No. 2512012-S.T. dated 20,06.2012.

9.5 Further, on going through the aforesaid work orders, I also find that the appellant has

not provided any service to SEZ units, but provided services only to L&T Ltd. by way of erecting

L&T's site office and shed for L&T em p loyees/la bou r, who were working for the proiect. lt is no

way connected with the SEZ Unit. Hence, the appellant is not eligible for the benefit of

exemption Notification, as provided under Notification No.40/2012 dated 20.06.2012.

10.1 I also find that the appellant has argued in respect of the some of the remaining entries

that fabrication services rendered as a sub-contractor to M/s. L&T Ltd. (Contractor) for the

project of Mahatma Mandir Project were exempted vide Entry No.12(a) & Entry No.29(h) of

Notification No.2512012-5.T. dated 20.06.2012. ln this regard, lfind that Entry No.29(h) of said

Notification No. 25/2012-S.T. dated 20.06.2012 envisages as under:-

"sub-controctor providing services by woy of works controct to onother controctor

providing works controct services which ore exempt".

Jt

Item

Details
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10.2 The above entry makes it clear that if the principal contractor is providing an exempted

works contract service and if some part of the works contract is sub-contracted, then the sub-

contractor would also be exempt from payment of service tax. However, if the contractor takes

the serViceS from architects, consulting engineers, erection, commissioning or installation

agents etc., the services rendered by such person would not be exempt from service tax even

though such servlces are rendered in relation to exempt works contract service. ln thrs regard,

the Board, vide Circular No.138lO7120L7-5T dated 06.05 2011, clarified that when a principal

contractor, while providing works contract services, obtained the service of various other

service providers, such as architect, consulting engineer etc. These are separately classiflable

services. Therefore, while the principal contractor would not be Iiable to pay service tax on the

construction of roads, dams, etc. but the consulting engineer, architect etc who are providing

services of design, drawing, engineering etc. for the construction of such road would be liable to

pay service tax as their services are separately classifiable and will not be covered under the

works contract se rvice.

10.3 ln the present case, I find that the appellant was awarded work orders

No.E8521WOD2000237 dated 16.70,2072 & No.E8632WOD2000222 dated 17.12.2012 as a sub-

contractor from the contractor namely fr4/s. L&T Ltd, for Mahatma Mandir Project, and M/s.

t&T Ltd. was awarded said work orders by the Gujarat State Government. The relevant details

of both the aforesaid work orders are as under:-

Description shown in Work Order

No. E8632WOD2000222 dated 11 .1.2.701.2

Item

D eta ils

Erection of labour colonY sheds Labour Charges for making labour shed by
I Grsheet

10.4 ln view of the above, I find that both the aforesaid work orders are purely service

agreements, and there is no transfer of property in goods involved in the executlon of said

contracts. Hence, both the said agreements cannot be classified under "Work Contract Service"'

And, since the appellant had not provided "work contract service" to M/s. L&T Ltd., the

appellant is not entitled for the benefit of exemption as provided under Entry No. 29(h) of sald

Notification No, 2512012-S.T. dated 20 06.2012.

10.5 Further, I flnd that the appellant has not provided any service related to [Vlahatma

Mandir Project, but provided services only to L&T Ltd. for erection of L&T's labour shed, who

were working for the project. lt is no way connected with the Mahatma Mandir Proiect Hence,

the appellant is not eligible for the benefit of exemption Notification, as provided under Entry

No. 12(a) of said Notification No.25120L2-S T. dated 20.06 2072'

11.1 I also find that the appellant has argued in respect of the some of the remaining entries

that they have rendered services as a sub-contractor to the contractor namely M/s. Ramky

lnfrastructure Ltd. for the project at Dr. Babasaheb Ambedkar open university, Ahmedabad,

which, being non-commercial in nature, is exempted vide Notification No. 25/2012 dated

20.06.zOtZ, as clarified by the Board vide Circular No. 80/10/2004 dated 17.09.2004, Further,

the university was established by the Act No. 14 of 1994 passed by the Gujarat State Legislature.

However, I also find that the appellant, himself, has calculated Service Tax on the said services

in the revised worksheet submitted by them vide letter dated 04.04.2018. ln view of the above,

I conclude that said service is not exempted, Hence, the appellant is not allowed for the benefit

of Entry No. 29(h) of Notification No, 2512012-ST dated 20.06 2012.

17.2 ln this regard, I also find that the appellant was awarded work orders dated 13.01.2012

& dated 72.01.20L2 as a sub-contractor from the contractor i.e. IV/s. Ramky lnfrastructure Ltd,

forthe project at Dr. Babasaheb Ambedkar Open University, Ahmedabad. The relevant details

of both the aforesaid work orders are as under:-

t.

Description shown in Work Order No

EsS21WOD2000237 dated 16.10.2012

Regu la r Labou r without materialsServiceW/O Type
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work Order dated 13.01.2012 issued

by the main contractor & lnvoice No.

02.02.2012 issued by the appellant
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Work Order dated 12.01.2012 issued by

the main contractor & lnvoice No.

02.02.201.2 issued by the a p pella nt

t
D esc ript io n

as per

Order Pota Cabin Prefabricated plinth for the processed

po rta b le

Site Office Prefabricated plinth for site office

11.3 ln view of the above, I find that both the aforesaid work orders are purely service

agreements, and there is no transfer of property in goods involved in the execution of said

contracts. Further, on going through the definition of "work contract", as defined in clause 44

of Section 65B of Finance Act, 1994, as discussed hereinabove, I also find that if any property in

goods is transferred to the main contractor, sales Tax/VAT should be Ieviable thereon, which is

not reflected in both the invoices, in question. Hence, both the said agreements cannot be

classified under "work contract service". Accordingly, the appellant is not entitled for any

abatement of said service.

11.5 Further, on going through the aforesaid work orders, I also find that the appellant has

not provided any service related to education, but provided services only to Ramky

lnfrastructure Limited for erection of site office for the employees/labours of M/s. Ramky

lnfrastructre Limited, who were working for the project. lt is no way connected with the

education or with the government project. Hence, the appellant is not eligible for the benefit of

exemption Notification, as provided under Notification No. 25/2012-S.T. dated 20.06.2072.

Lz.L ln respect of remalning entries of the worksheet, I find that the appellant, as a sub-

contractor, had provided services related to construction and erection of Labour Colony, Staff

euarters, Mess Store Rooms, Laboratories, Site Office etc. at the project site of big companies

out of Prefabricated cement Panel Boards, steel, Tiles, and other Materials, which also included

finishing, painting, electrical, sanitary & drainage works. Accordingly, the relevant provisions

related to ,,Work Contract Service", will have to be looked into for classification of the services

provided by the a p pe llant.

12.2 The 
,,Work contract", as defined in Clause 44 0f section 658 of Finance Act, 1994, means

,,a 
controct wherein tronst'er of property in goods involved tn the execution of such controct is

leviable to tox os sole of goods ond such contrlct is t'or the purpose of corrying out construction,

erection, commissioning, instollotion, completion, t'itting out, repair, mointenonce, renovotion,

olterotion of ony movoble or immovoble property or t'or corrying out ony other similar octivity or

o port thereof in relotion to such property".

12.3 From the aforesaid definition, the following is transpired:-

(i) There should be a transfer of property in goods involved in the execution of such

contract;

(ii) Such transfer of property in goods is leviable to tax as sale of goods (such as Sales

Tax, VAT or WCT, etc.); and

(iii) Such contract is for the purpose of carrying out Construction, Erection,

Commissioning, lnstallation, Completion, FittinS-out, Repair, Maintenance,

Re novation, & Alteration.

t2.4 Hence, it can be safely concluded that work contract should be a composite/single

contract for providing transfer of property in goods and provision of service, and VAT/Sales Tax

should be leviable on such transfer of property in goods, for classification under the taxable

category of "Work Contract Service",

12.5 ln this regard, I have also carefully gone through the Rule 2A of the Service Tax

(Determination of Value) Rules, 2006 which gives guidelines for determining the value of service

portion in the execution of works contract. As per Rule 2A(i) of the said rules, "The volue of

service portion in the execution ot' the works controct sholl be equivolent to the gross omount
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chorged lor the works controct less volue of propertY in goods tronst'erred in the execution of the

said works contract".ln view of the above, it transpires that the value of property in goods

transferred has to be identified with sufficient documentary evidence. However, where value

cannot be determined as per Rule 2A(i) ofthe said rules, then Rule 24(ii) of said rules provides

the manner in which the service portion can be determined which provides trlal "in cose of

works contracts entered into for execution of originol works, service tox sholl be poyoble on 40o%

of the totol omount chorged for the works controct".

1,2.6 On going through the work orders & invoices, submitted by the appellant with the

appeal memorandum, and on going through both the statements of the appellant, it transpires

t h at:-

(i) Some of the companies awarded work orde rs/agree m ents to the appellant at the

rate which included supply of materials to be used in providing such services'

(ii) Some companies awarded separate orders for supply of materials and supply of

services.

(iii) Some Work Orders were related to dismantling the structure constructed out of

prefabricated Cement Panel Board at one site and re-erection of such structure at

another site, which involved labour works only.

12.7 ln respect of sr,No. (ii) & (iii) above, I find that since the companies awarded separate

orders for supply of materials and for supply of services, the contract cannot be considered as a

com posite/single contract. Accordingly, it cannot be classifled under "Work Contract Service".

Similarly, in case where work orders were related to dismantling the structure constructed out

of prefabricated Cement Panel Board at one site and re-erection of such structure at another

site, which involved labour works only. Said services can not fall under said taxable category of

"work contract service." Further, in case the contract is without materials (even if there is

separate contract for supply of materials and separate contract for labour), applicable service

tax to be paid by the service provider only and there will not be any liability on Service Receiver

under partial reverse charge mechanism, as provided under Notification No.30/2012-ST dated

20.06.7072 (Not belng "Works Contract Service).

12.8 Regarding the work ord e rs/agree m ents wherein the appellant had claimed that the

supplies have also been made while providing services, and hence the benefit of abatement and

partial reverse charge mechanism (w.e.f. 01.,07.2012) should be allowed to them, I find that in

ma.iority of cases, the type of work is shown in the work orders as " Regulor lobour without

moteriols". ln some cases, "/VO" is mentioned in a column "Moteriol included". However, on

going through the item details as shown in said work orders, I find that some of these item

details show use of material while providingthe service by the appellant. In view ofthe above, I

find that prima facie, such type of services, where the appellant was awarded composite

contract at the rate which included supply of materials to be used in providing such services,

would fall under "Work Contract Service". Accordingly, the benefit of abatement of 40% ol

"Work Contract Service" as well as the benefit of partial reverse charge mechanism, as provided

under Notification No. 30/2012-ST dated 20.06.2012 (w.e.f. 01,.07.2012) would be available to

the a p pella nt.

72.g However, lalso find that the appellant has not submitted comSte set of documentary

evidences viz. full agreement/work order with terms & conditions and all the copies of

invoices/RA Bills along with working, issued by the appellant so as to examine that they had

included the value of all the supplies (either purchased by himself or procured from the service

receiver during the execution of the work orders) consumed during the respective worl< orders.

Further, on comparing the worksheets with the documents (viz. Work Orders & lnvoices),

submitted by the appellant with the appeal memorandum, I also find that in some cases, no

\

,. 1
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documentary evidence viz. Work order/Contract/Agreement etc. & lnvoices etc. is available in

this office file.

13 I find that these documentary evidences are very much crucial for deciding classification,

abatement and the Iiability of payment of service tax by the appellant under partial reverse

charge mechanism. Accordingly, I remand the case back to the adiudicating authority for re-

adjudicating of the case in light of my aforesaid findings.

74, The appealfiled by the appellant stands disposed off in above terms.
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To,

Shri Nileshbhai Narandas Tilavat,

Proprietor of M/s. Zen Construction,

7, Lakhani Complex, Main Bazaar Road, Rajula - 365 560
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to:
The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone;

The Commissioner, CGST & Central Excise, Bhavnagar;

The Commissioner (Appeals), Rajkot;

The Jurisdictional Deputy / Assistant Commissioner, Commissionerate-Bhavn agar;

The Additional / Joint Commissioner, Systems, CGST, Rajkot;

Guard File.


