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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.

HOHIAT FEAT KRt HI Y. () RARF tb.o0t F WY T a2 Hifrg wew &
0u/06-TH.E, RrEd te.tt.ety & FERACT #, I awdw E, HW FEECIE @@ Haw,
IgHeTae Seel Yiee 1 faea sl e & uries, & 39 gew ARHTA ey F g
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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board's Order No. 05/2017-5T dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,

3O HIgFA/ FAFA HAFE IUF WeTdh HE, Feard 3o Yl AT, TSHT | AT
| | ZaRT IRATGT TR A J&w § Fore /
Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant
Commissioner, Central Excise | Service Tax, Rajkot /| Jamnagar / Gandhidham

g Fdrorwar & dicael &0 719 U9 9dl /Name & Address of the Appellants & Respondent -
M/s Jai Bharat Steel Industries, Plot No. 204, ,GIDC-II, Sihor Dist : Bhavnagar

$H FRA(HY) ¥ ORa FF wfEd Feead e & sugsd wiaed | e & @
s gER T JhAT B/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following wav.

(A) @ Y e IeUE ed U9 FEEd O Smaiueer & gl 3w, S sce aed
wR@IE 1944 $1 w358 & o va  faca wfafaws, 1994 & w86 F saaa
fAeAToad S978 &1 o F&al & |1/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

fi) m@mﬂmmmmgﬁ,mmaﬁwmw
=t & Ay e, a3 so@E 7 2, ¥ & WH, 75 Beol, # $1 aE o |

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.

(i) I INEBE 1(a) F FAC 0 A F 3w A9 @I de W aew, FE I qeS
Har il FarafiEs ([@Et) & aftew e difsdn, | efadd qw, agenel e s
HEHETAG- 3¢oots & &1 JAwN TRC |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,

2 Floor, Bhaumali Bhawan, Asarwa Ahmedabad-380016 in case of appeals other than as
mentioned in para- 1{a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
hoainst one which at least should be accompanied by a fee of Rs. 1,000/- Rs.5000/-,
5.10,000/ - where amount of duty demand/interest/ fpenalt}-;refund is upto 3 Lac., 5 Lac to
50 Lac and above 50 Lac respectively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of an
nominated public_sector bank of the place where the bench of the Tribunal is situated.
Apphication made for grant of stay shall be accompanied by a fee of Rs. 500/ -,
Hﬂ%ﬁﬂmamwawmm.ﬁmm. 1904 &7 g1 86(1) & HFAF

Cramardr, 1994, & faw 9(1) ¥ Fga Weiftd 997 S.1.-5 F ar afaat & §1 o wheft va 38
AT BrE e & faee e &1 e @, 36 iy ww & wens HY (3 § vF 9 gAivE
2 TRY) T H @ FH B FH UF Ui & @y, @ daret A s A AR FE
AT AT, FC 5 W@ A JHW FH, 5 A@ ¥C A7 50 @ T FF @l S50 §r@ e ¥
oE & & e 1,000 ¥4, 5,000~ F9 sgar 10,000/- ¥9F & Ruild s@n oqew & 9
foPe F1 WURE UF F1 WA, Gaftd FAEE sagieeer f A F §EEE o F
AF @ e o wdfRes & & dF zaw ot Ywifea &% g @ fRm S arfer | weftE
STFE HT &% &7 3@ @ F @9 TR SE gatea weT sarEer § o B §
B T (& W) F @ 39T & @ 500/ F90 & FRa ed S FE e |

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form 5.T.5 as prescnbcd under Rule 9{]5} ;
Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed a%amst
{one of which shall be certified copy) and should be accompanied d) a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in {avour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-,
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fer wfofrm, 1994 &1 aRr 86 1 IT-UWH (2) U (2A) & HeWTd gof H TN IS, Ha
romaraT, 1994, F fraw 9(2) g 9(2A) ¥ dgd Puild wo¥ S.T.-7 & & S FRN UF I\G HY
HIOFT, S IS o ] HGFA (o), FE 3 e AT Wi Few A wfe
FoeA &Y (39 O vs ufa wefore @l aifgv) 3t amgeEd eanr weds WgEd uEr 39geEd.
Wm&ﬁfm,ﬁmmm@wmﬁﬁmﬁm#ﬂﬁﬁrﬁmﬁMEﬁ
ufer ot @nr & Foea & T |/

The appeal under sub section (2] and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copv of order of Commissioner Central Excise or Commissioner,
Central Excise (Appeals) {one of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apﬁe:al to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also macde applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
glspute. provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10
rores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

1) amount determined under Section 11 D;
i1} amount of erroneous Cenvat Credit taken;
ii1) amount payvable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay
application and afpeals Fendmg before any appellate authority prior to the commencement of
the Finance (No.2) Act, 2014,
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ion to Go t of India:
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A revision application lies to the Under Secretarv, to the Government of India, Revision
Application ﬁmi. Ministry of Finance, Department of Revenue  4th Floor, Jeevan Deep
Building, Parhament Street. New Delhi-110001, under Section, 35EE of the CEA 1944 in
respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid:

afg A & el e & AEd A, el e R A R a8 SER T8 & qRITEe
¥ 2t ar Rl Few eRaEn ar fiy R U sieR E A g8Y SEN E UREEH & AR, ar R
$TEIT A[E A HERVT A AW & GHER & 2N, T w0 B sER aE F A F aEan
& #AEA HI/

In case of any loss of %ﬂ{:ds, where the loss occurs in transit from a factory to a warchouse or
to another factory or Trom one warehouse to another during the course of processing of the
goods in a warchouse or in storage whether in a factory or in a warehouse

m#mﬁmﬁmmmﬁmm@mﬁ%ﬁﬁmﬁm#ﬁﬁmmwmﬂﬁ
mﬁ?waﬁa?iﬁ{ﬁﬂt}#mﬁﬁ,mmﬁﬂ;mﬁﬁrmmmﬁﬁuﬁﬁmﬁl
/

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to amy
country or territory outside India.

afz 3care ored &1 HITAE THU faa W & agt, A9 a1 Hew & A A e e g
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

afRfad 3e0E & 30UEA o & s & v 3gdr dde @ affEuw va ad e
FauET & dgd A & a2 E R W e o wged (W) F gEn fw s @ o2),
1908 & 4T 109 & zZarw g & w2 gty Faatafe ov ar g & ofa B e g

Credit of any duty allowed to be utilized towards payvment of excise duty on final products
under the provisions of this Act or the Rules made there under such order is ﬁlasfs?!d by the
E:}ml]"n&as‘éioner {[Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2)
Act, i

IR e #1219 9UT HEA EA8 A, & 1 & IR o () HasEeE,
2001, & BEH 0 § yoog fafafiee & sw 3Ry & 9O & 3 AE & Haeg & e e |
IWFT HideA & @Y AW FeY T FAF Iy A @ wfomn Heww d S Wik @y e S
searg e Hfufams, 1944 & omr 35-EE & dga WUiRd ew & s & @y F av W
2 achul o sade in dup) Form No. EA-8 fied under Rule, 9
' licati hall be made in duplicate_in Form No. EA-8 as specified under Rule
IP p(??r??r»aﬁ %ﬂ?‘.gf 1142::11 Sa?s} Rluﬂl-:{ éﬂél \_\;hhin 3 months from the da.lg on which the order
sought to be appealed against i1s communicated and shall be accompanied by two copies each
of the QIO and Order-In-Appeal. It should also be accompanied by a copy o Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.

TR FRed & Y Feetatad Bl aes & sgreh & e afke |
ﬁ#mawwmwﬁmmﬂwﬁﬁwﬁmm-aﬁwﬁm Fr 3R afy #ee
I5HH UF o8 T § @0 & df 94 1000 -/ & Haas & a@ |

The revision application shall be accompanied by a fee of Rs. 200/- where the amount
iﬁwu}ved&n F?upeus One Lac or less and Ks. 1000/* where the amount involved is more than
upees One Lac.

I 30 Ity A F AW AW F FAEY E A GAw AW ARV F WU AeF FOEAE, I9E
1 ¥ frm S O] =@ ag & 2R Ev o & Rw off a7 @ e ¥ v auie e
FATEIFIOT &1 U WUl a1 Fed TE &l Us Hdes T&ar S £ |/ In ease, if the order

covers various numbers of order- in Original, fee for each 0.1.0. should be paid n the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, 1s filled to avoid scriptonia work if
excising Ks. 1 lakh fee of Rs. 100/ - for each.

qurfie FaaeT oes WfRfEEE, 1975, & sl & HAER HIEY U9 FOEm AR &
qﬁfwﬁnﬁﬁaﬁ_ﬁumwmaﬁm%ﬂmﬂﬁuu;ﬁ

One copy of a%plicatiun or 0.1.0. as the case mayv be, and the order of the adjudicatin
authority shall bear a court fee stamp of Rs. 6.50 as prescribed under Schedule-l i terms o
the Court Fee Act, 1975, as amended,

d o, S 3oUTg YeE U4 et STl Farnfaer (FE faf) Sy, 1982 # aftia
U ¥ed HERUD AFA! # HEATET a0 a WaAr &7 d1T 80t e R aen £

Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal {Procedure) Rules, 1982,

Fea i witsd & e efd@s #e @ gafed s, g it adeas geue & e
et Bamefa d5ase www.chec.govin & 28 @FA B |/

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher
appellate authority, the appellant may refer 1o the Departmental website wiww . chec.zov in
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ORDER IN APPEAL

M/s. Jai Bhorat Steel Industries, Plot no. 204, GIDC-, Sihor, Dist. Bhavnagar
(hereinafter referred to as “the aoppellent”) having Centfral Excise Registration No.
AACFIIF19KXMO01 as monufacturer of excisable goods failling under Chapter 72 of the First
Schedule of Central Excise Tariff Act, 1985 and availing CENVAT Credit facility under
CENVAT Credit Rules, 2004 (ffereinafter referred to as "CCR, 2004"), has filed this appeal
against the OIO No. 82/Excise/Demand/2016-17 dated 31.03.2017 (hereinafter referred fo as
“the impugned order"| passed by the Assistant Commissioner, Central Excise City Division,
8havnagar (hereinafter referred to as "the adjudicating autherity”).

2/-  Briefly stated, the facts are that during the course of audit of the appallant, it was
noticed that there was a difference in the amount of Cenvat Credit to the tune of Rs.
3.64,390/- shown in the Closing balance of ER-1 return for the month of March, 2013 as
compared fo the books of accounts for the FY. 2012-13, The Board's Circular
No.783/16/2004-CX dated 28.04.2004 with regard to treatment of unutilized Cenvat Credit
balance at the year end and simultanecusly treating the same as expenditure in the Profit &
Loss account giving unintended double benefit under the Income Tax and Central Excise
Lows was taken into consideration in the instant case. Accordingly, a Show Cause Notice
daoted 19.09.2014 was issued alleging that the appellant had thus wrongly availed / utilised
Cenvat Credit of Rs, 3.64,390/- which was recoverable under Rule 14 of the CCR. 2004 read
with proviso to sub Section 4 of the Section 11A of the Cenfral Excise Act, 1944 along with
applicable interest under Rule 14 of the CCR, 2004 read with Section 11AA of the Central
Excise Act, 1944. The SCN also proposed penalty under Rule 15(1) & 15/2] of the CCR, 2004
read with Rule 25(1) of the Central Excise Rules, 2002 with the provision of Section 11AC of
the Central Excise Act, 1944,

3/ This Notice was adjudicated vide OIO No. 12/D/Excise/2014-15 dated 28.02.2014 by
the Assistant Commissioner, Central Excise City Division Bhavnagar wherein the adjudicaling
authority denied the said CENVAT Credit omounting to Rs. 3.64 320/- under Rule 14 of CCR.
2004 read with Section 114 of the Central Excise Act, 1944 and ordered to recover interest
under Rule 14 of the CCR, 2004 read with Section 11AA of Ceniral Excise Act. 1944 and
imposed equal omount of penalty upon the gppellant under Rule 15 of the CCR. 2004 read
with Section 11AC of the Cenfral Excise Act, 1944,

4/- An appeal fled by the appellant against the above OIO dated 28.02.2014 was
remanded back by the Commissioner (Appeals-lll]. Central Excise. Rajkot vide OIA No BHY-
EXCUS-000-APP-135-15-16 dated 28.02.2015 on the grounds that the lower adjudicating
authority has not crifically examined the claim of the oppeliant in light of the Board's
Circular dated 28.04.2004 as to how the passing of C.Ex. Duty and VAT through the P&L
Account is not correct although the relevant documents viz. Audit Report for the yeor 201 2-
13 and Certificate issued by the CAs dated 21.01.2015 were suomitted. The Appellate
Authority has further stated that as the relevant documents were not preduced before him.
the same needs verification whether the Cenvat Credit balance hos been shown as
expenditure in the P&L Account of the year or otherwise, And, whether there was any
violation of the Rulel4 of the CCR. 2004 with regard to avaiment and utilisation of the
Cenvat Credit by the appellant or otherwise,

5= Subsequently. the impugned crder bearing no.82/Excise/Demand/2015-17 against
which this oppeal has been filed was issued on 31.03.2017. The adjudicating authority
reiterated the findings stated in the initicl OIO dated 28.02.2014 and affer considering the
comments offered by the OlA dated 28.02.2015. denied the Cenvat Credit of Rs. 3.44,390/-
under Rule 14 of the CCR, 2004 read with Section 11A of the Cenfral Excise Act 1944
ordered to recover Interest under Rule 14 of the CCR. 2004 read with Section 11AA of
Cenfral Excise Act, 1944 ond imposed eqgual penalty of Rs. 3.44,390/- under Rule 15 of the
CCR, 2004 read with Section 11AC of the Central Excise Act, 1944,

o e
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6/- Feeling aggrieved. the appellant filed this Appeal on the following grounds:-

« That the Books of accounts for the year 2012-13 were prepcred on the basis of
Mercantile System of Accounting for the purpose of Income Tax Law and the
provisions of the IT Law cre different ana not squarely applicable with the Central
Excise Laws. There have been no material evidences to establisn that the appellant
has availed ‘double benefit’ under provisicns of two laws.

e That Section 145(A)of the Income Tax Act. 1941 pertaining to method of accounting
in certain cases explains that ‘any tax, duty. cess or fee actually paid or incurred to
bring the goods to the place of its location and condition as on the date of
valuation shall include all such payment’,

+ That the High Court in case of Commissioner of [T, Pune-ll Vs. Loknete Balasaheb
Desai SSK Lid. reported in 2015-315-ELT-534 (Bom] has held that the expression
‘incurred by the assessee’ in Section 145(A] of the Income Tax Act reicies 1o liabiiity
determined as tax, duty, cess or fee payable in bringing the goods to the location
which makes it clear that the income chargeable under the head profits and gains
shall be adjusted by the amount paid in fax, duty, cess, eic.

« Thot the CA have issued a cerfificate on 21.01.2015 thot they have followed an
inclusive system of accounting as per Section 145(A) of the IT Act, 1941 and the
figures of Sales, Purchase and Stock are inclusive of Excise duty and VAT. The Excise
duty and VAT etc are passed through P&L Acccount,

« That the appellant has not considered the Cenvat Credit in gquestion under the Head
‘Expenditure Side' but the such amount was shown in the purchase of Raw Materigls,
elc. and considered the amount shown in the said bills under the Head of
‘Expenditure Side'.

+ That in light of Board's Circular No.783/16/2004-CX dated 28.04.2004 the department
was only required to inform the concerned IT auihorities to safe guard Govt.
Revenue. The infention of the Circular is to ovoid availment of double tenefit which
may escape the nofice in case the Cenvat Credit balance has been freated os
expenditure in the P&L Account and has not been written off in the books of
accounts,

« Thot the contravention of any Rules of the CCR, 2004 and the ER-l return was not
challenged by the adjudicaling authority.

+ That the subject case has been decided by the impugned order out of the purview
of the Central Excise Laows as there is no specification with regord to fnhe 5o called
‘double benefit'. The present case is directly connected to the IT Act. 1961 which is
not an issue of the Central Excise Deportment with regard to mentioning of the
wrong closing Cenvat Credit balance under dispute.

+« That the appellant is not licble to pay penalty 5o imposed as there s no wrong
availment of Cenvat Credit.

- The appeol was filed before the Commissioner [Appeals], Rajkot. The undersigned
has been nominated as Commissioner (Appeals| / Appellate Authority as regards to the
cose of appellant vide Board's Order No. 05/2017-Service Tax dated 16.11.2017 issued by
the Under Secretary (Service Tax), G.O.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing
on the basis of Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017,

B/- Personal hearing was held on 28.03.2018. The appellant’s representative appeared
for the PH and reiterated the submissions to set aside the impugned order. He also
submitted that in the instant case. action was reguired to be taken by the depariment 1o
infimate the concermned Income Tox authorifies and no Demand SCN was required to be
issued.

9/- | have carefully gone through the facts of case as cited in the initial OIO dated
28.02.2014. OlA daoted 28.02.2015 issued by the Commissioner Appeals-lll. Rajkot, the
impugned order, grounds mentioned in the appeal and the submissions made by the
appellant, The question to be decided in this appeal is as to whether the appellant hos
availed double benefit of Income Tax and Ceniral Excise in terms of Board's Cireular
No.783/16/2004-CX dated 28.04.2004 and whether the appellant is eligible for the amount

e,
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of Cenvat Credit of Rs.3,64,390/- shown os closing bolance in the ER-1 return for the month
of March 2013 viz-a-viz the amount treated in the Balonce Sheet for the year 2012-13 or

otherwise,

10/- | find that the impugned order reiterates that while issuing the OO dated 28.02.2014.
the original adjudicating authority has mentioned that the Audit Report for the year 2012-13
and the Cerlificate of the CA were examined stating that the appellant's CA through
oversight had not mentioned the correct fact at Sr.No21 inthe Tax Audit Report in Form 3CD
and the CA has also certified / audited / examined the statutory records of the appellant
that the Excise Duty, VAT, etfc. is passed through the PAL Account as per Section 145(A) of
the Income Tax Act, 1941, | agree fo the fact that the adjudicating authority has verified the
documents which were necessary to be crifically examined in the instant case.

11/- | also find @ genuine observation of the agjudicating authority at para 9.5 of the
impugned order that while the appellant was fully aware of the subject Board's Circular
doted 28.04.2004 and the fact that due to oversight of the CA, the correct fact at Serial
No.2] of the Tax Audit Report in Form 3CD was not mentioned, the same should hove been
brought to the notice of the auditors. But. after a lapse of about 10 months. the oppellant
produced a letter dated 21.01.2015 issued by their CA in the above regard. | find that such
lapse of time in providing such certificate. intentional or unintentional creates reasonoble
doubts. Further, the possibility of issuing a revised Tax Audit Report rectifying the said mistake
to justify their grounds was never explored by the appellant.

12/- The Commissioner Appeals-lll, Rajkot, vide OlA No. No.BHV-EXCUS-000-APP-135-15-14
dated 28.02.2015 has stated that in absence of the documents. viz. The Audit Report for the
year 2012-13 and the Cerfificate of the CA dated 21.01.2015, the case was required to be
remanded back to the original agiudicating authority as the same nesded verification
whether the balance of the Cenvat Credit was shown s exgenditure in their PAL Account
for the year 2012-13 and whether there was any viciation of Rule 14 of the CCR. 2004. In this
regord, | agree with the adjudicating authority's stand and | fina that the contentions
pointed out in the OIA dated 28.02.2015 have been examined,

13/~ To odd to my above findings. | find that the subject Board's Circular dated
28.04.2004 exploins about the un ntended double benefit that con be taken in case when
Cenvat Credit balance Is treatec as expenditure in P&L Account and has not been written
off in the books of accounts. The meaning of sensitizing the officers of the department
means such double benefit cannot be ollowed to be token. Hence, the appellant in the
instant case cannct be allowed to avail such benefit only by virlue of a Certificate of the
registered CA besides the other contentions that has been put forth by them.

; ; ¢S
14/-  In view of the above, | find that the.appellant,not eligibie for the Cenvat Credit of
Rs.3.64.390/-. Hence, the impugned order is upheld as detalled at para 5 of this order and
the Appeal filed by the appellant hereby stands disposed off in the abave terms,

(Y>e
{Dr, Balbir Slng"l

Additicnal Director uE 5?:] |Df“i j N

Date: /04/2018 F.No: vEIES?; VR/2017

BY RPAD,

To,

M/s. Jai Bharat Steel,
Plot no. 204, GIDC-!I,
Sihor, Dist. Bhavnagar
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Copy to:
1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Ione,
2. The Commissioner, CGST & Cenftral Excise, Bhavnageor / Commissioner |Appeals)

Rajkot.

3. The Jurisdictional Dy, / Assistant Commissioner. Central Excise & Service Tax
Bhavnagar.

4, The Jt/Addl Commissioner , Systems, CGST, Rajkot

5. Guard File,



