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E gfi-a grl?t {I&qr (order-In-Appeal No.):

BHV-EXC US-000-APP-050-20 l 8- l 9

srlr or fiar+ I 20.o+.20t4
ar& fle 6r altro I 27.O4.20tA

Date of Order: Date of issue

Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.

3{E"Frdr riuqr c€,/r"tb-t.J.g. (l;{.fr.) frar+ iig.ro.l.rre t snr ce de mfr{ yr{er s.
.9/?.rrg-(r9.ff. fuar+ r€,.rt.r"tb * gra-g*,rr fr, si {frS-{ k5, srr r5rf}}rm rrqrar ffi,
3lf,4{rqre da-d {B-c +} ftra sBftq-q lqqr ff tlRTle, i,fiq raqrd Teq 3rft}Brq rsuu 6r rrRr

3e + jidlrd nJ 6r G :rtrt + s;aet A $rlsi qrftd fii t risq t JS'd wffi * rq fr
ft-qra B-qT aroT t

In pursuance to Board's Notification No. 2612017 -C.trx. (NT) dated 17. 10.217 read
nith Board's Order No. 0512017 ST dated 16.\1.2017, Dr. Balbir Singh, Additional Director
General of Ta-xpa1'er Senices, Ahmedabad Zonal Unrt, Ahmedabad has been appcinted as
Appellate Authoritr. for the purpose of passing orders in respect of appeals filed under
Section 35 of Central Ercise Act, 1944 and Section 85 of the Finance Act, 1994.

3ilR 
^3IIzFfd/ 

{L{qi-d }l -{*d/ Jqq{di s6rs "5 lrrryd. a;f,|Il 3iq|d er6/ i-orw, rrr+rc / drr|;1Tq
/ rmftrnit qERT' :;q{Rft-d sr{t'are i+rlqr $ +rft-a: .

Arising oui of above mentilnecl OIO "issued by Additional/Joint/ Deput\./Assistant
Commissioner, Central Excise / Sente Tax, Rajkot / Jamnagar / Gandhidham :

fffir O cffi 6f aIFI (rd' cdl /Name & Address of the Appellants & Respondent :

M/s A.C. Enterprise, Khdiwadli No Khancho,Kansara Bazar, Sihor - 364 24o,Dist :

Bhavnagar

rl

q

(A)

(i)

Ts^ Jaaa(JS-fl fr dqfud +f+ Eqtra FzafilBa afl-h * scg{d qrfuoft i xrfr-+ru1 6 q?rqr
y{ra Er+r +-{ sFin B't/
An1- person aggrieved b1 this Ordr:r in-Appeal ma1'file an appeal to the appropriate authoritY
in th'e follou'iifl r.r'ar'.

fi+r t5+ ,+fiq r.qra e6q; rrd tdrr{ :lqkfrq ;qratftl-m-r.oT fi cR 3ifrd, +;A-q raqr{ ?16
yfuB.fl ,19+.+ Sr rrrur"3sB t rraala r.E fr.a:rBft+q, tsga Si qRr 86 + 3rd?id
ffiq'fAfua srr6 Sr dr Frfr t u
Appeal to Customs, Excise & Serwice Tar Appellate Tribunal under Section 35B of CEA, i9.1,1
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:

rafi-Wur ry"qrra t sryFtra €sfr frrrd frqr e6A, +,-fiq 3;C1q-d q16 rra e-dr6{ Jrffirq
;qrqffir fi helc qrd. &Fc -dffi d 2. xrr. t. 'q.4, -* ffi, 6i Sr'arfi aG(' u

Ih.e special b-ench_of_Customs. Excise & Sen'ice Tar Appellate Tribunal of West Block No. 2,
R.K. Puram, Nerv Delhi in all matters relating to classifitation and valuation.

jqtf,d cff=d-d I (al l $dT(r ilr xffi S sraril e\ sfi 3iqii frqr et6, i;ftq :rice tre a-d

t-dr6{ 3rq'&q ffiqTft-filT 
^tR'€.c) 

fi cfaT4. q-ti-q frB-dr, qmq'ild. q{flrfr sffd" 3r€rdi
3I6rlqrqG- 3lootq +l 6r ordf arG(' tl

To the west,regionEl bench or cr,5roms. Excis" &. Senice Tax Appellaie Tribunal (cESTAT) ar.2' I'loor. tshaamali Rhauan. lsanta Ahmedabad 380016 in case o[ appealJ oi6.r-ihan as
mention€td in para- I (a) abot'e

::3rr{FFd (3rCl"s) 6r sr{tilq, *cffq r€g !?i tar +-r 3rtr rivE !rca','

O/O THE COMNIISSIONER (,APPEALS), CENTRAL (;ST & EXCISE.

qffi{ A-d, * w fi titET / 2"d Ftoor, GST Bhavan,

t{ 4H fJI {t5, / Racc Coursc Ring Road,

{ir.61-d / Raikor - J60 00t

!'.ma il: cera nrail,conralsra kotla-,i

Tele Far No. 0281 217195212111142

#ruit*hl
!Err*y

Wl*isu{m
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(iii) nfffrq ;qrqrRi-fi{ur * lrfral 3fi6 qa66 c1i
l+r, rrt 'qq{ oa

fi Rt' a,-frq 5cqle ?IFF (3rq'd) fi;Ia+radr, 2001 ,

fi Bcq o * 3iillrd Gnrtfta -sslERcm* ds l+-qr orar qrlfll I tdfr fr

+q t +-jT r'+ sfr + sni, s6T r.cr{ Cr6 6r flIJI eqm Er dTa 3rtr arnqr qqr a-qiar 5qs 5

ars qr 56s 6q, 5 drsr 5cg qI 50 drg sq(r a?5 Jrrrdr 50 druI sq(r € 3{M t il rqlt
i,000/-
116 sT el{in4,
€ftIT;IacF el-i 6

E{ftI-d Jtrrq
ffia *+ flqd

St qrnr * Trdrtrm {ft-Fcru * arq t Gi$ efi

rom f+-qr arar qrftr' t +itiQ-6 $qg 6r SIdLIrd.

5q+, 5,ooo/- sqi 3{?rqr 1o.ooo tqi mr fttffua sFr ere<F fir cft €GTd +tr fatflfa

to fit rs trst
&+ rqnr arft
fr dar ErFs ildi [dea Jfi-drq ;qrsrp-flrT 6r wor trtra t I FPIJEI vrtsr

(rl 3nft) t. Rq 3{r}fi-qr fi qrtr 500i. r;w +r Gn:ifta ?16 s+tt 6tar d-4 U

(B)

(')

(ii)

The aooeal to the ADpellatr Tribunal shall be ftled in qua-d-ruplicate. in. form EA 3 /.as

"...cli6ed 
under RulF'6 ol Central Excisc lAppealJ Rules. 2001-and shall be accompanred

5;;i;:ri" 
";.''rl:hicr.,'ii 

ieal 
-shcjula 

L,i aicb6'paniecl b\. a tee -of _Rs. ) .00Q/. Rs._5000 r .

R3. 10.000/- where amount of dutr rlemand/inl?rest/penalt\ /relund r.s qp\o 5- La'.. 5 
"l 

ac lo
5'o LiJ;;'d ;6;i. 50'[;; r;lne"liu.li in Lhe form rjl crossi'd bank draft in [a\our ol Assr'
H;"iliii"i bT r.inci-r of ani noi6inai"if public secror bank oI lh9 pl4ce where the.bench ol anr
ii;Rji;;i;,i puiiiii'".irn-i rii.i'ti ol i t.,e- blai-. rrheie ihe bench'of the Tribunal is situated'
ii;;il;;i-" i"T.iifor eiinr oi siai shall be arcompanied br a fee of Rs. 500/-.'3iqr?rq'ffi f,-ffi-3rqrfr, rd-.it xftlrF{fl, 1994 +T sRr 86(1) s 3flfld e-drf,{

CsaEtff, 1994, t G-{fl 9(l) & .rra trruiRa ctrd s r.-s i qx cmi fr fi ar siat trq 5s+

wr.r Bs'3rTfar fi fard g# 61 qfr d, rs6r cG €Er fr Ed.rfl +t tr+fr t <.+ qtt raiFfa

dfr EGs) 3ik F;rA fr +q t Eiq (rfi cF + sRr, sdr t-Er6{ 6r airr ,6qrs 6i 4i4 3iI{ ilqrqr

4sT G*fuai 5q(r'5 dre qr 5sS 6JT, 5 Er€I sc(r sr 50 drg $q(r d6 31qar 50 drg 5cq t
]rftl6"t di Frr?r: 1,000/- {qS, 5,000/- sqi 3r{dr'10,000/- 5qi +r Fruift-a wrr t5+ St vF
;ir-, *ti c-,tfta ire +r atffi. rqoa irqkflq rqrqrft-fi"l 6t snsr s s5r++" <B-ccn +

arq t fufr cfr Frd*rs sl: S d-6 rqrr drft ffifi-d d-6 Srrc eqr{r B-qr il;r arF6' t voQa
srcd # aradra. t+ 6r lg erreT fr Sr arB\r *o {idB-d 3rffiq;qrqrB'61ui ffr qntn trrra t t

iapm :n&r (F- 3f&) t Rq 311ffd-q{ + spr 500/- 5cq q'r BElftd ?1E; -IEI[ q]"rdr 6trn l/

The aooeal undrr sub section lll of s('crion 8b of the Finance Act._ lgqJ. lp the A-ppellate
tili,,i{it'St itTl. riea iri tua,,t irblliai i In Form S.T.5 as prescribed under Rule.9(.ll of the
sL,i,Iiiiiii n-uti;. i094. alla ShaT[ 6" aciompanied br a cbp.r oI thg orde-r app-ealed agqilst
rone of $hich shall be certified ropv) and should be a(companred. b-f a lees-ql .Ks. luuu

here the amount ol service Iax & ihterest demanded & penall\ levled ol Rs. 5 Lakfrs or less.
iii.;oo'0,' 

" 
wtreii rhe amouniiris;rvla; ta-r & inierest demarided & pe-nalty leried is more

ihZn-nue lakhi bur not exceed jnF, Rs. Fiftt- Lakhs. Rq.l0.0^0-0/-. wh.ere lhe amount ol sen lce
iri'il,"i,ir iiiii" a".frant-"d &l rrenilrr levieil is more lhan fil1t' Lal<h s -rupqes. in the.[orm of
i'7,j"i.a"nlnt aliii-in iirou{oi-ih. Asiisranr kigisrrar. oI the bench 6[ nominated Public
b"ii5i"er.li '"i r h. 6iaii' iir,.re 1[e belch !,1 T1i[unal is situaled. / Applicarion made for
granl oI sla\ shall be accomnanied bt a fee o{ Rs.500/-.

Fa-ea :rfrfrqo, 1994 6r qrr 86 4,r :;q-qrrll (2) (rd (2A) + 3rd"td nS Sr rr* 3rfid, S-dffi{

ffi, j994, + G-{q 9(2) (rE 9(2A) h r6d Fruitra crrd S.T,-7 ii 6t ar {A;?fr \'zi s{I* srq

sn .q4-d. adq rcsrd ?to"F 3i?rdr 3fl{f,d (3{qtfl. A-A-q rcqr( rj6 csRr crftd $rlqr fir cfu

i,-fi-q r.srq ?16/ Q-dFFi. 61 3ffiq ;qrqrfu+-rq ml 3r+f,d qf 6d *r frfir -a dTA 3a*i 6r

cfr Bfi fl?r e {a-rd s-rfr 6t-rft I i
The aooeal under sub seclion l2l and l2Al ol rhe seclion 8b the Finance Acl 19q4. shall bc

filed iir'For ST.7 as prescribed under Ruie q 
t2) & 9l2Al of the Service Tax Rules. 1994 and

shall be accomoanieh bt a rupr of order of Commissioner Central Excise or Commissioner.
Cenlral Excise iAppeals) lone of rrhi,-h shall be a certified copr) and copv o[ the order. passed

bt the Commi'ssioner aurhorizitrg the Assistant Commissiriner or Deputl Commissjoner of
Central Excise/ Senice'lar ro fileihe appeal before rhe Appellate Tribunal.

fiqr qt,q, i,-ffq 3?qrd tF+ ra €-o16{ ffi-&q qTfu'flnT (Rz) t cfr 3tfrt + qtqd e +'-ffq

3;s6-q16:ifuEq-q 194-4 #I qRr 35uw t 3{dztd, dI fi ffiq:rft]fr'+q, 1994 6I unr 83 +
J..

xE?ta 
-e"r6{ +t m mq 61 4$ t, gs 3fiecr t cF Hffi-q crfr6{ur d' 3fifr rG 1r;EI riqrd

qr6itEr m-{ Frrr + 10 cF?rir (10o'o), ad plJl r.q qdldr ffid H, sr dHrdr. as #+s 
=ralaT

+u,n" t. +r ,{r,E- t+-qr rrc. qed'fu r€ tmr * fud rqr fu Hra aiil }tts-d aq {Tfei d€

6ts 5c(r t yE-+ a dr
idrq raqr erm rra for+r + 3rd?td 'q-t?T B-\, rnr et@' fr ffq qnB,-a t

(0 trr{I 11 * & +trda {nq
(ii) ffie ran 6r & r€ rlifir {rf*
(iii) ffir +rTr G{cTddl & G-{ff 6 + 3iE?td l-q i6q
- d?rd q6 fu $€ urr * crd{rrd ffia g- 2) sftE.+q 2014 + 3mi?{ t $ ffi 3rtrrq
qrffi + sffsr fu{Rrtrf, erm rr$ \rd 3rfi-d +i dq il€i dnr/

For an aoneal to be filed before the CESTAT. under Section 35F of the Central Excise Act,
lSq,1 r"I.,ich is also made applitable to Service Tax under Section 83 o[ the Finance Acl. ]qq4,
an aooeal aeainst this order shall lie belore the Tribunal on pa\menl o[ 100. of the dutr
r.temdrided rrEere dutr or dul-\ and penaltr are in tlispute, or penalti. rr here penaltr alone is ih
dispute, provided the amount ol pre deposit payable rvould be subject to a ceiling of Rs. 10
Crores,

Under Central Excise and Sen'ice Tzu<, "Dut) Demanded" shall include :

{il amounl determined under Section I I D;
lii) amounl oferroneous Cen\al Credit laken;
(iir) amount pavable under Rule 6 ofthe Cenvat Credit Rules

provided lurther that the provisions of this Section shall not appll to thc stal
application and appeals pending before any appellate authoritt'prlor to the commencement of
the Finance (No.2) Act,2014.
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(c)

(i)

(ir)

(iii)

(i")

m{d Fr+'x 6l qffrfiur 3mr(d :

Revision apolitation to Government of India:
ss 3+reei 6'.idffi irF-+r ffifua alqd fr, *rfrq tql( cfffi 3rfufr{n, 1se4 fr qRr

JSEE + e?rF ttr6 + Jff,rfd ]ff{ flfud. ar{fl 6rfir{. Trfit-itl 3fld-d=d a+T$. Ead rflnrq. {"rFd
Be{r+, at?t }ifrf,:S-f,d *q saa, scq arzi, a$ f2r&- r rtoor, +} B-qr anr arfrr, r Z

A revision aoolicariorr lies to the Und"r Secrelatr. lo the Covernmenl o[ lndia, Re\islon
Annlication Uhit. l\.,linistn oI Finan.e. DeDdrtmenl oI Revenue. 4th Floor, Jeeran Deep
Ririldins- Pariiament Street. Neu Delhr 11000 l. under Section J5EE of lhe CEA lo4a in
reipert-of the follou ing case. qor errred bv first pror iso to sub seclion {1) of Section 35B ibid;

qA ffrd + ffi rasm fi Frffd d, ,n6r aiF-{Irf, ffit are 6) ftd 6Rsr} t rsr{ ar6 +'qRr{d
* dqra qr Effi #q6rtsr; in Fr-r firs'r.+ arsr{ 116 S {€t ErBT{ alE qrtrrffiI t aftr-,. qr Fa-S

,.sro TIq t qr srgRrrr it qra * S dt{rn. frt$t +Fcirt qr ffi 8IEr{ r]6 n rril * r*-sra
fi 4rrrl Sr/
ln case of anr- Ioss of soods. u'here the loss occurs in transit from a facton' to a rvarehouse or
to anolher fa'.t on orTrom one rrarehouse lo dnolhcr during the course bf processing ol'the
goods in a u,arehouse or in storage whether in a factory or ina \\ arehouse

s{l{d t qrf,{ Gffi {rES qr et{ 6t fua s{ $ qra t EM"T d q-q-f,d 6.t arf, q{ fit aB

+tflq tc+ T"6 * gc (ftd.d) fr qra-d fr, 3f sam t Er6{ fs$ rr"(,ir sf{ +'r ffid fi ?rs tl

ln case of rebate of dLrtl of exrice on eoods exDorled io an\ l.ountn or lerriton outside India
of on excisable material used irr rlte"manltfaitLlre of the goods rihich are exported to anr
countrl or territon' outside Indla.

qft r.sn el6 6r slrrilrfr B-r, Bdr e-'rtfl + qrf,{, ivra ur qera *t em fua fuqr qqi tt /
ln case of g'oods exforted outsi<le India export to Nepal or Bhutan, $'ithout pa\ment of dut\'.

sFft'{d r.crd + tcrrf,fl at..r fi efarara S fav d 5qA atSe fq 3{ft}F'{q t'{ Wt faB;a
t'r+nat +ilild qr"q a rrd t ril-r t$ riracr fr 3irT{dl.rt-af * r+nr fr.a 3{fuft-qn (e 2).

tq98 6t uRr 109 +' -dr{r i;-as 61 aE arfts verar ffiE q{ qT qrd n qrka t+(r arr Hir
Crcdit ol anl durr aliorred ro bc rrrilized louards pavment oi excise dutr on final prodttcts
under rhe orovisions of this Act or lhe Rules rnade there under such order is passed br the
Commlsiioher {Anpealsl on or a[ler. l]rn date appointed under Sec. 109 of the Finance [No.2]
Act. 1 998

3ci-4d 3{ridd SI d cfasi qq{ s&zn trA s d, d sI adlq sicrd-fr 116 (Jq-d) Eq-ffT{dil,

200r, +'B-tra s t 3rfr,h fafaft.d t, fs sriqr + {inrlT *'e qrd fi #d €r arfr atfdv t

3qt+d 3rd(d fi qI2I {d vrdqr a :rfia vrier €r d cfrqi €'ii-r-a 6r arff qrB('t €rtr fr *,,-fi-{
3;qra ql6^3TfuF-{rq. 104^4 SI tlRT 35-trE t e-fa Fn:ift-a T6 SI 3&rq?fr * snq t dtr qr

TR-6 ff cffr €nrJa 6I ardt qrf6('t

The above aoolicaLion shall be made rn duDlr(ate in Form No. EA 8 as specilied under Rule. a
of Cenrral Eicise tAnoeaisl Rules. 200I rr'ithin 3 months from rhe date on uhich the order
soupht to be aooealed asaihst is communicated and shall be accomnanied br tuo copies eaclr
oI tHe OIO and'Ordcr lii-Aooeal. It slrould also be accompanied b\ a copt'of TR-6 Challarr
evidencing pa-\ment ol presiiibed tee as prescribed under Seciion 35-EE oI CEA. lq4-1. under
Major Head of Account.

qaitqrq 3nifrd fi €ru ffifua F,uft-a e".o *r 3rdTq"fr St ilfr qrfrc 
t

fs-Fr (rfi 6s sq$ d;?IIqr 6\ ai str$ 1000 -/ 6r slrldrq ffi-qr JiI(r I

The revisjon applicalion shall b" accompanied"bt a fe. ol Rs. 20Ul uhere lhe amount
inrolred in Rupees Onr. Lar or less and Rs. 1000/ rrhere the amounl in\olved is rnore than
Rupees One La'c.

qE rg yrlqi ,i rg qs yrdel 6r sqrd er E d Tct6 rd Jnear *' frr' ariq mr crrrflrd. lqriqd
dx ii B-qT ilaT ErH] 5$ azq fi fri ov at #r frcr +& orq t e+i # frT qaftprfr ]rmihq
+qtft16{ur +t tr+ :rfi-a qT #frq €l*rd 6'r \16 3ni{f, fr-qr drdr t t / t" case, if the order
covers rarious rrrrmbers oI c,tdrr in Orisinal. lee lor each O.l.O. should be naid in the
aloresaid manner, nor rrjthsrandinq the lacT rhar rhe one apoeal to rhe Apnellanl Tribunal or
the one a1:plicqtio_n -to lh-e Cenlral Cort. As rhr case mar bel is filled to avoid sr riproria uork il
excising Rd. I lakh lee ol Rs. )007 for each.

trrneatfua ;qrrlcrq ?E gftIF+a+, 1975, fi :rrgfr-t i 3Gt{rR qd jrr*r (rd F?rra Jn&r 6l
qfr q{ trrfikd 6.50 fu ar -"rqrorq al6 ftfti-c ti" 6}-dT arGqr I "
One coor o{ aoolication or O.l.O. ad the case mar be. and the order of the acliudicatins
authorifi shallUear a court lee slarnp o[ Rs. b.50 aS orescribed under Schedule-l ifi terms oT
the Couit Fec A,^t.1975, as amended.'

fi+r r1a, i;ffq reqr< e5+ ao d-or+r Jfr-drq;qrqtB-+-rlT (6rf EftI Frq-qrrdt, i982 fr dfi-d
uE r& tiERra qraaf # €Fafra 6-{i Erd M, fi:ltr efr r-qra :n+F-a l+-qr drdr tr /
Attention is also invited to the rules coverins these and other related matters contained in the
Customs, Excise and Senice Appellate Tribunal lProcedure) Rules, 1982.

r;q sffiq qrM +t $frfr drfu.-d +-{A t €Eift-d aw-+, fcrga 3it{ a-fi"df,q crgfi"it * fr(r,
3rqdT?ff EsrTtt-q dETtSd u.q.rv. cbec. gor,.in 6t tg €.q-a t I /
For lhe elaborate. dntailed and latest prorisrons relatinq to filing ol appeal ro lhe hjghcr
appellate authoritr, the appellant mar rcler ro lhe Departfli'ental rrebsite rr'ri,r r rr,, qc,r.ir

(")

("i)

(D)

(E)

(F)

(G)



F.No.V2l84lBVRl201l

ORDER IN APPEAL

M/s, A. C. Enterprise, Bhavnagar has filed this appeal against olo No. BHV-EXCU5-000-

JC-63-16-17 dated 11.01,2017 (hereinafter referred to as "the impugned order") passed by the

Joint Commlssioner, Central Excise & Service Tax, Bhavnagar (hereinafter referred to as "the

adjudicating authority").

2. Briefly stated, the facts are that M/s. Shri Hari Steel Industries, Bhavnagar had removed

1500.016 MTs of steel bars during July'2008 to March'2009 wlthout cover of proper central

excise lnvoices, without accounting for in their records, without assessing/payment of the

Central Excise duty and by suppressing fact of manufacture and clearance of finlshed excisable

goods of 1500.016 MTs of steel bars. In follow up action, statement of shri Yogeshbhai

Chandulal, proprietor of the appellant was recorded and it was found that they had purchased

total 8.63 MTs of steel bars valued at Rs. 2,05,230/- from M/s. shrl Hari steel lndustries,

Bhavnagar without the cover of invoice and without payment of central excise duty and had

sold the same to their customers in cash. Accordingly, scN dated 19.04.201,1was issued to I\4/s.

Shri Hari Steel lndustries, Bhavnagar proposing recovery of Central excise duty amounting to Rs

42,45,3691- as well as imposition of penalties under section 11AC of the central Excise Act,

1944 read with Rule 25 of the Central Excise Rules. SCN also proposed penalty on the appellant

under Rule 26 of Central Excise Rules along with other co-noticees. The Additional

Commissioner vide OIO No. 36/ADC/BV Rl2O1"2-13 dated 22.01.2013 conflrmed the demand

against M/s. shri Hari steel Industries, Bhavnagar along with interest and penalty and imposed

penalty of Rs. 3,00,000/- each against two partners of M/s. Shri Hari Steel lndustries and

penalty of Rs, 1,00,000/- each against appellant and M/s, Laxmi steel, Bhavnagar. Against this

OlO, appeal was filed before the Commissioner (Appeal) by all the five notices and

Commissioner (Appeal) vide OIA N0.81. to 85/2013(BVR)CE/SKS/Commr(Ahd) dated 28 06.2013

remanded the case to original adjudicating authority.

3. Accordingly, the adjudicating authority under the denovo adjudication vide impugned

order dated 71..o1,.2017 at para 43 (5) imposed penalty of Rs. 1,00,000/- against the appellant

under Rule 26 of Central Excise Rules, 2002.

4. Feeling aggrieved, the appellant filed Appeal on the following grounds. The appellant

has also filed application for condonation of delay alongwith the appeal;

that the impugned order is passed without disclosing the omissions made by them wlth

regard to the provisions of rule 26(1) and Rules 26(2) of the Central Excise Rules, 2002;

that no person has stated that the appellant was in knowledge that the disputed goods

were liable for confiscation; that being a trader, they have to pay Sales Tax/Vat on

purchase of the excisable goods, it is the duty of the registered unit to see that excisable

goods are removed under the cover of invoice;

that such penalty can be imposed under Rule 26{2)(ii) to the extent of such benefits is

received, but adjudicating authority has failed to quantify such beneflt;

that the allegation of purchase of steel bars from I\4/s. Shri Hari Steel Industries,

Bhavnagar has not been proved by corroborative evidences.

ln
!,1

a

a

a

that the charges have been framed on the assumption presumption ground and framed

on the basis ofthe third party's evidence.

\_.n' ,!d( / vtt tfz .-
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5. The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has

been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's Order No. 05/2017-service Tax dated 1,6.11.2011 issued by the Under

Secretary (Service Tax), G.O.l, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of

Board's Circular No. 2O8l 61 20t7-Service Tax dated 17'10.2017.

6. Personal hearing was held on 28.03.2018 wherein the consultant appeared on behalf of

appellant reiterated the grounds of appeal and earlier submissions made by them and

requested to set aside the impugned order.

7. I have carefully gone through the facts of case, the grounds mentioned in the appeals

and the submissions made by the appellant. I have found that the appellant has filed an appeal

alongwith condonation of delay application. lhave gone through the reasons/grounds

mentioned in the application and found that the delay of 14 days caused in filing the appeal has

been satisfactorily explained by the appellant and thus, the delay of 14 days in filing of appeal

is condoned as per the proviso of section 35(1) of the central Excise Act, 1944. Now, the issue

to be declded in the appeal is whether penalty of Rs. 1,00,000/- imposed upon the appellant

under Rule 26 of Central Excise Rules, 2002 is justifled or otherwise

8. I have found that the penalty of Rs. 1,00,000/- has been imposed upon the appellant

under Rule 26 of the Central Excise Rules, 2002, mainly, on the ground that they had purchased

8.630 MTs of MS bars in cash from M/s. 5hri Hari Steel lndustries, Bhavnagar, without the cover

of invoice and without the payment of Central Excise duty.

9. For ease of reference, Rule 26 of Central Excise Rules, 2002 is reproduced below

RULE 25. Penalty for certain offences. - I(1)] Any person who ocquires possession of, or is in

ony woy concerned in tronsporting, removing, depasiting, keeping, conceolinq, selling or purchosing. or

in ony other monner deols with, ony excisoble goods which he knows or hds reosan to believe ore liable

to confiscdtion under the Act or these rules, sholl be lioble to o penolty not exceeding the duty on such

goods or [two thousond rupees], whichever is greoter.

[Provided thot where ony proceeding for the person lioble to poy duty hove been concluded under clouse

(o) or clouse (d) of sub-section (1) of section 11AC of the Act in respect of duty, interest ond penolty, oll

proceedings in respect of penolty ogoinst other persons, if ony, in the soid proceedings sholl olso be

deemed to be concluded,l

l(2) any person, who issues -

(i) on excise duty invoice without delivery ol the goods specit'ied therein or obets in moking such

invoice; or

(ii) dny other document or obets in moking such document, on the bosis of which the user of soid

invoice or document is likely to toke or hos token ony ineligible benet'it under the Act or the rules mdde

thereunder tike cloiming of CENVAT credit under the CENVAT Credit Rules, 2004 or ret'und, sholl be lioble

to o penolty not exceeding the omount of such benet'it or five thousond rupees, whichever is greoter.l

10. I have found that any person including the partner of rul/s. Shri Hari Steel lndustries,

Bhavnagar whose statements have been recorded has stated that the appellant was in

knowledge that the goods were liable for confiscation. Further, in the statements of the

partners of M/s. Shri Hari Steel Industries have nowhere stated that the goods were cleared by

them without payment of duty on the instruction of the appellant, Further, no evidences have

been placed on record how the goods were transported. I have also found that the appellant is

a trader and engaged in trading of goods and therefore, the question of availment of ineligible

benefit of Cenvat credit does not arise and thus, it cannot be said that the appellant has

abetted in making such documents as mentioned under the provisions of Rule 26(2)(ii) of

Central Excise Rules, 2002.

/)
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11. I have further found that the allegation of purchase of steel bars from the M/s. shri Hari

steel lndustries by the appellant is made on the basis of the private diaries recovered from the

contractors, i.e., charged have been decided on the basis of third party evidence and not 
!

proved by corroborative evidences. Further, vide Order ln Appeal No B HV- EXCUS-000-APP- 163

to 155-2017-18 dated 11.01.2017, the demand confirmed upon the principal noticee, i e Shree

Hari steel lndustries and penalty imposed upon both partners of the principal noticee vide

impugned order, have been dropped by the undersigned'

12. ln view of the above discussion, I do not find appellant liable for penalty of Rs'

1,OO,OOO/- under Rule 26 of Central Excise Rules, 2002'

13. ln view of above, the imposition of Penalty against the appellant vide the impugned

order is set aside and appeal is allowed. The appeal filed by the appellant stands disposed of in

above terms.
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