Puron e g g s

/O THE COMMISSIONER (APPEALS), CENTRAL GST & EXCISE,

‘%A;{RKET gt ad, st v & waa / 2" Floor, GST Bhavan,

W &1 M 02, / Race Course Ring Road,

TARIE | Rajkot — 360 001
Tele Fax No. 0281 — 2477952/2441142
) lfmil:-na -I_'im'hulfﬂ mail.com

Wareet = v &1, gamw - @{w

e | wea wem, /X A e H f&=tr |/
Appeal | File No. Q:“ 0.1.0. No. Date
V2/84/BVR/2017 /) BHV-EXCUS-000-JC-63-2016-17 11.01.2017

@ HAE HIE H@ET (Order-In-Appeal No.):

BHV-EXCUS-000-APP-050-2018-19
WA HRAH | 50 042018 il F=  ad

Date of Order: Date of issue:

27.04.2018

Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT) dated 17.10.217 read
with Board's Order No. 05/2017-5T dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpaver Services, Ahmedabad Zonal Unit, Ahmedabad has been appointed as
Appellate Authority for the purpese of passing orders in respect of appeals filed under
Section 35 of Central Excise Act, 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentioned OIO issued by Additional/Jeint/Deputy/Assistant
Commissioner, Central Excise /| Service Tax, Rajkot / Jamnagar / Gandhidham

g Ffrerwat & WO &1 A7 Ud 9ar /Name & Address of the Appellants & Respondent :-

M/s A.C. Enterprise, Khdiwadli No Khancho,Kansara Bazar, Sihor - 364 240,Dist :
Bhavnagar
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority
in the following wav, '
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944
[ Under Section 86 of the Finance Act, 1994 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No, 2,
R.K. Puram, New Delhi in all matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at,
29 Floor, Eha%ma]i Bhawan, Asarwa Ahmedabad-380016 in EEEE of appeals other thml E'I.-m
mentioned in para- 1{a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be accompanied
aRgamat one which at least should be accompanied by a fee of Rs. 1,000/- Rs. 5000/-,
5.10,000/- where amount of duty dem_and_fmtereatfrpf.'nalt}',“rel'uud is upto 5 Lac., 5 Lac
50 Lac and above 50 Lac respecfively in the form of crossed bank draft in favour of Asst.
Registrar of branch of any nominated public sector bank of the place where the bench of any
nominated public sector bank of the Elace where the bench of the Tribunal is situated.
Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9( l? of the
Service Tax Rules, 1994, and Shall he accompanied by a copy of the order appealed a%amst
{one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/ -
where the amount of service tax & interest demanded & gena ty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is more

3
%
)
|
A
g

%

than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service
tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of
crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. / Application made for
grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of order of Commissioner Central Excise or Commissioner,
Central Excise ﬁﬁ;ppea]sp jone of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise/ Service Tax to file the appeal before the Appellate Tribunal.
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For an apge_a] to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
u:{izmpute, provided the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10
rores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
:H! amount of erroneous Cenvat Credit taken;
ii1 amount payvable under Rule 6 of the Cenvat Credit Rules

- prﬂ‘vlded further that the provisions of this Section shall not apply to the stay

application and appeals pending before any appellate authority prior to the commencement of
the Finance INU.QFJ’LCT._ 28?4 ppe ¥ P ent o
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A revision application lies to the Under Secretary, to the Government of India, Revision
Application 8111'1. Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep

Building, Parliament Street, New Delhi- 110001, under Section 35EE of the CEA 1944 in
respectg-;:rf the following case, governed by first proviso to sub-section (1) of Section-35B ibid;
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In case of anv loss of goods, where the loss occurs in transit from a factorv to a warehouse or

to another factory or from one warehouse to another during the course of processing of the
goods in a warehouse or in storage whether in a factory or in a warehouse

HRT & apd B e T a9 # BEE & w A & R & sged e Aw wosh o
mﬁwmaﬁﬁgﬁtﬁﬁyﬁﬂmﬁﬁ.a‘rmﬂxmﬁnﬁ‘rmmmﬁﬁmﬁw%f
/

In case of rebate of duty of excise on goods exported to any country or territory outside India
of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India,
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In case of goods exported outside India export to Nepal or Bhutan, without pavment of duty.
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Credit of any duty allowed to be utilized towards pavment of excise duty on final products

under the provisions of this Act or the Rules made there under such order is passed h‘_h the

Enml{rbiagioner {Appeals) on or after, the date appointed under Sec. 109 of the Finance (No.2}
ct, ;
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Egccise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing pavment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under

Major Head of Account.
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The revision application shall be accompanied “hy a fee of Rs. 200/- where the amount
involved in Rupees One Lac or less and Rs. 1000/- where the amount involved is more than
Rupees One Lac.
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covers various numbers of order- in Original, fee for each O.L.O. should be paid in the
aforesaid manner, not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Ks. 1 lakh fee of Rs. 100/~ for each.
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One C{?{]}' of apupiicmmn or 0.1.0O. a8 the case may be, and the order of the adjudicatin
authority shall bear a court fee stamp of Rs. 6.50 a5 prescribed under Schedule-1 in terms o

the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982
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For the elaborate, detailed and latest ]famvisic-ns relating to filing of appeal to the higher
appellate authority, the appellant may refer to the Departmental website www.cbhec.gov.in
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ORDER IN APPEAL

M/s. A. C. Enterprise, Bhavnagar has filed this appeal against OIO No. BHV-EXCUS-000-
JC-63-16-17 dated 11.01.2017 (hereinafter referred to as “the impugned order”) passed by the
Joint Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter referred to as “the
adjudicating authority”).

2. Briefly stated, the facts are that M/s. Shri Hari Steel Industries, Bhavnagar had removed
1500.016 MTs of steel bars during July’'2008 to March’2009 without cover of proper central
excise Invoices, without accounting for in their records, without assessing/payment of the
Central Excise duty and by suppressing fact of manufacture and clearance of finished excisable
goods of 1500.016 MTs of steel bars. In follow up action, statement of Shri Yogeshbhai
Chandulal, proprietor of the appellant was recorded and it was found that they had purchased
total 8.63 MTs of steel bars valued at Rs. 2,05,230/- from M/s. Shri Hari Steel Industries,
Bhavnagar without the cover of invoice and without payment of central excise duty and had
sold the same to their customers in cash, Accordingly, SCN dated 19.04.2011 was issued to M/s.
Shri Hari Steel Industries, Bhavnagar proposing recovery of Central excise duty amounting to Rs.
42,45,369/- as well as imposition of penalties under Section 11AC of the Central Excise Act,
1944 read with Rule 25 of the Central Excise Rules. SCN also proposed penalty on the appellant
under Rule 26 of Central Excise Rules along with other co-noticees. The Additional
Commissioner vide OI0 No. 36/ADC/BVR/2012-13 dated 22.01.2013 confirmed the demand
against M/s. Shri Hari Steel Industries, Bhavnagar along with interest and penalty and imposed
penalty of Rs. 3,00,000/- each against two partners of M/s. Shri Hari Steel Industries and
penalty of Rs. 1,00,000/- each against appellant and M/s. Laxmi Steel, Bhavnagar. Against this
0I0, appeal was filed before the Commissioner (Appeal) by all the five notices and
Commissioner (Appeal) vide OIA No. 81 to 85/2013(BVR)CE/SKS/Commr(Ahd) dated 28.06.2013
remanded the case to original adjudicating authority.

3. Accordingly, the adjudicating authority under the denovo adjudication vide impugned
order dated 11.01.2017 at para 43 (5) imposed penalty of Rs. 1,00,000/- against the appellant
under Rule 26 of Central Excise Rules, 2002.

a4 Feeling aggrieved, the appellant filed Appeal on the following grounds. The appellant
has also filed application for condonation of delay alongwith the appeal;

o that the impugned order is passed without disclosing the omissions made by them with
regard to the provisions of rule 26(1) and Rules 26(2) of the Central Excise Rules, 2002;

o that no person has stated that the appellant was in knowledge that the disputed goods
were liable for confiscation; that being a trader, they have to pay Sales Tax/Vat on
purchase of the excisable goods, it is the duty of the registered unit to see that excisable
goods are removed under the cover of invoice;

e that such penalty can be imposed under Rule 26(2)(ii) to the extent of such benefits is
received, but adjudicating authority has failed to quantify such benefit;

e that the allegation of purchase of steel bars from M/s. Shri Hari Steel Industries,
Bhavnagar has not been proved by corroborative evidences.

« that the charges have been framed on the assumption presumption ground and framed
on the basis of the third party’s evidence.
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5: The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board's Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under
Secretary (Service Tax), G.0.|, M.O.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of
Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017.

6. Personal hearing was held on 28.03.2018 wherein the consultant appeared on behalf of
appellant reiterated the grounds of appeal and earlier submissions made by them and
requested to set aside the impugned order,

A | have carefully gone through the facts of case, the grounds mentioned in the appeals
and the submissions made by the appellant. | have found that the appellant has filed an appeal
alongwith condonation of delay application. | have gone through the reasons/grounds
mentioned in the application and found that the delay of 14 days caused in filing the appeal has
been satisfactorily explained by the appellant and thus, the delay of 14 days in filing of appeal
is condoned as per the proviso of Section 35(1) of the central Excise Act, 1944, Now, the issue
to be decided in the appeal is whether penalty of Rs. 1,00,000/- imposed upon the appellant
under Rule 26 of Central Excise Rules, 2002 is justified or otherwise.

8. | have found that the penalty of Rs. 1,00,000/- has been imposed upon the appellant
under Rule 26 of the Central Excise Rules, 2002, mainly, on the ground that they had purchased
8.630 MTs of MS bars in cash from M/s. Shri Hari Steel Industries, Bhavnagar, without the cover
of invoice and without the payment of Central Excise duty,

9, For ease of reference, Rule 26 of Central Excise Rules, 2002 is reproduced below ;

RULE 26. Penalty for certain offences. — [(1)] Any person who acquires possession of, or s in
any way concerned in transporting, removing, depositing, keeping, concealing, selling or purchasing, or
in any other manner deals with, any excisable goods which he knows or has reason to believe are ligble
to confiscation under the Act or these rules, shall be liable to a penalty not exceeding tne duty on such
goods or [two thousand rupees], whichever is greater.

[Provided that where any proceeding for the person liable to poy duty have been concluded under clause
(a) or clause (d) of sub-section (1) of section 11AC of the Act in respect of duty, interest and penalty, all
proceedings in respect of penaity against other persons, if any, in the soid proceedings shail olso be
deemed to be concluded.]

[(2) Any person, who issues -

{i) an excise duty invoice without delivery of the goods specified therein or abets in making such
invoice; or
{if) any other document or abets in moking such document, on the basis of which the user of said

invoice or document is likely to take or has taken any ineligible benefit under the Act or the rules made
thereunder like claiming of CENVAT credit under the CENVAT Credit Rules, 2004 or refund, shall be liable
to a penaity not exceeding the amount of such benefit or five thousand rupees, whichever is greoter.]

10. | have found that any person including the partner of M/s. Shri Hari Steel Industries,
Bhavnagar whose statements have been recorded has stated that the appellant was in
knowledge that the goods were liable for confiscation. Further, in the statements of the
partners of M/s. Shri Hari Steel Industries have nowhere stated that the goods were cleared by
them without payment of duty on the instruction of the appellant. Further, no evidences have
been placed on record how the goods were transported. | have also found that the appellant is
a trader and engaged in trading of goods and therefore, the question of availment of ineligible
benefit of Cenvat credit does not arise and thus, it cannot be said that the appellant has
abetted in making such documents as mentioned under the provisions of Rule 26(2)(ii) of

Central Excise Rules, 2002.
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11. | have further found that the allegation of purchase of steel bars from the M/s. Shri Hari
Steel Industries by the appellant is made on the basis of the private diaries recovered from the
contractors, i.e., chargeﬂ have been decided on the basis of third party evidence and not
proved by corroborative evidences. Further, vide Order In Appeal No. BHV-EXCUS5-000-APP-163
to 165-2017-18 dated 11.01.2017, the demand confirmed upon the principal noticee, i.e. Shree
Hari Steel Industries and penalty imposed upon both partners of the principal noticee vide
impugned order, have been dropped by the undersigned.

12, In view of the above discussion, | do not find appellant liable for penalty of Rs.
1,00,000/- under Rule 26 of Central Excise Rules, 2002.

13. In view of above, the imposition of Penalty against the appellant vide the impugned
order is set aside and appeal is allowed. The appeal filed by the appellant stands disposed of in

above terms.

(ks ?n{/,‘aﬁn@ﬁgﬂ}.

Additional Dire%u}r{ﬁjlgﬁl TS),
AZY,

ZUJ. Ahmedabad.
Date: .04.2018 F.Mo, V2/84/BVR/2017
BY RPAD.
To,

M/s. A. C. Enterprise,
Khodiwadli No Knancho,
Kansara Bazar, Sihor,
Bhavnagar-364240.

Copy to :
|. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.
The Commissioner, CGST & Central Excise, Rajkot/ Commissioner (Appeals), Rajkot.
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The jurisdictional Deputy/Assistant Commissioner, Bhavnagar.
The Jt/Addl Commissioner, Systems, CGST, Rajkot
Guard File.
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