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frfig grlqt Ttg{Ir (Order-ln -Appetrl No.):
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:nler 6r Rfrrs /
Date of Order:

20.o4.2018
art ai{i fr drtlq /
Date of issue:

27.O4.20r4

Passed b-,'' Dr. Balbir Singh, Additional Director General (Taxpayei Services|, Ahmedabad

Zonal Unit, Ahmedabad,

$fr"srdT €reqr t€,/rotb-+.5.g. ((rd&)fraia to.t..loits fi srq ce d{ 3nft-s:nitr q.

oe/io ?re-(r{r.fi. ft-ar+ r€,.rr.l.tu t rr+grur e-, Ei. strft" R'0, gqr r5rfriqr+ 6r{rdr t-drt,

Jr6{ilErd il-dd nfr-c +i EFa afuB-q"a' ?qqu S[ tIRIle, i;fi-q r.srs gffi'3rfrfr'{q isus 6I trRr

3e + ridJrd d 6r r€ 3{qifi + wq:i fr mtqt qrka 6{i t i*{ t 3tfrfr crffi *"rq fr
ft-cra fu-qT aTqT t

ln pursuance to Board's Notification No.2612017-C.Ex.(NT) dated 17.1O.217 read

with Board's Order No. 05/2017-ST dated 16.11.2017, Dr. Balbir Singh, Additional Director
General of Taxpal'er Sen,ices, Ahmedabad Zonal Unit, Ahmedabad has been appointed as

Appellate Authoritl' for thc purpose of passing orders in respect of appeals filed under
Section 35 of Central Excisc Act. 1944 and Section 85 ofthe Finance Act. 1994.

3Tq{ Jn L{frd/ €g-fd 3fl{4a/ 3cqfd/ s6r{+,.:nqf,d }dq 5cqr4 gFq;/ t"dT6T, fl3-+ic / srrErrR
/ TnrIrrr4 | (drTr 5q{illrrd 3rt 4d 3{B?r s rirsd: /
Arising oui of above menti;ned OIO "issued by Additional/Joint/ Deputl / Assistant
Commissioner, Central Excise / Sen,ice Tax, Rajkot / Jamnagar / Gandhidham :

3r+fi641 & cffi 6r ;fr4 (rE qclt lName & Address of the Appellants & Respondent :-

M/s Jagdish M. Pithia, C/o. Reliance Mobile Store,B-ll Balaji Avenue, Near Moti
Baug,Juragadh

{€' 3Trh(}qrdl e'aqfud 6t$ aqBd ffifua dth fr lc--++d crfufirft / wrfu+ru1 6 qan
rifia qr+t 6{ €?F-dT Ft/
Anl person asgrieved by this Order-in-Appeal may file an appeal to the appropriate authoritl
in th'e followifr'E' rn ar'.

fiar r1a ,*dq r.qK ?16 (rd Q-drs{ 3rqr&q ;qrqTftl-6-{!T t cfr Jqrfr, +;fiq racK ?FF
3{fu84q,1944 €r errr"ass *:iaJra qE fi.a rrftG-qq, tgga fi qmr 86 + 3rdrtd
ffiB'a ilrrd ffr dr s+-fr t ri
Appeal to Customs, Excise & Serr''ice Ta-r Appellate Tribunal under Section 358 of CEA, 1944
/ Under Section 86 of the Finance Act, 1994 an appeal lies to:-

ildf+{q reqrfia t sreFtm ssll frrsd dlal affi, *dq lacrcfr qrF6 a-d e-drr{ jfiSq
ilflqrffi fi Eals fi-d i.c c-drfi a 2. 3rR t "Irq +$ ftFfr. 6t 6r'drfr qGr. ti
The special bench of Customs. Excise E, Sen ice Trux Appellate Tribunal of West Block No. 2.
R.K. Puram, Neil Delhi in all matters relating to classihcation and valuation.

Jqt+d cFrEd-d 1(a) ii rarcr ,rrr 3rfifri t :rgrsr tq F?fr 3{qd fiqr slffi, ddrq r.qrs arFF (rd
d-d+T 3rqeq ;qrqrfu+tur (fuZ) ffr cli-sq st-fr{ frf6-6T, , Effiq'a-s, caarfr sr-d-d'" J-€rdr
3ra4drqrd- 31..!q +l 6t arfr qG(' tl

To the West.rcgrona.l bench ol ('usroms.. Excise & Sen ice Tax Appellale 'I'ribunal (CESI'AT) al.
2, c Floor. Bharrmali Bharran. Asanra Ahmedabad 38OO16 in case ofappeals oiher rhan as
mentionrid in para- l(a) abor,c

(ii)



1A

fffiral6.a,-erq5.crdet6('dtdr6{sq.ffqqrfr.6-{UT(Q-€}4*cfr.xffitqr4-efr*;fl-q
;.'# r,jiGr" rg+"a fi qrr 35qtr fi 3rd"td, d fi ffiq:rfuFq"q, 1994 ST ?rrrr 83 *
,"ri" i"*. 6t m il{ 6r ,T+ t, {s :ntqr * cF 3lffiq ,,fr+-nl1 a' :m-a qirt s-a-q r'ct(

i#lt-" or arrr fi rolRrn'tro"z"l, rq qrrr ue qaiar ffi t, q Elhr]ilq fi-*d^Efii_*

#u,fro t. 6T s]7lirl;r F+-qr arq. qed F6 5-€ snr # 3jEJra ilTr F6 frri aI-& 3iffid a.q {rlt ffi
6{tg sc(' t tfu+ a 5}1

Adq tcqrd aj6 ud d-dr6{ e 3iirlrd'qFT fut"Rr al."r' d-B's erF-a t
(i) qRr 11 + 6 ,czla {6q
(i1) i-mic rqr 6T fr 4* rma crftT

iutf We aqr fiffi * ft-{a 6 S {a-fra trq rrn
. es.d u-d i+ 5t urtr t crd'c]ra fa'.drq (s. z) rrft}G-+q 2014 +,3{Fi?{ fr $.fufr 3]sdrq

qrffi fi srTH idqrrtfia rerra rfr rd 3rqrf, +t aq a& d-ntl

For an aooeal to be liled ]relore lhe CESTAT. under Section 35F of the central Excise Acl.

i;lfif6fi:;i-J;.;;;.;p1i;;bie 1o Service'rax under Section 83 of the Finance Act' 1ee4'

"., 
,oo"ii usrinst rhis order ihali ii" Uefor" the Tribunal on p_a) menl ol' l0oo of ,lhe dul)

aF-iriO.a rr-fiere dutl or dulr and penaltr are in dis-pute. or. penalt]. u herc penall) alone Is rn

iiJiiri".- p.ijrio.'a 
-r 

he amorrnr oi-pi:e.ocpo"it p,.ablb rrould'be subject to d ceiling oi Rs. l0

(iir)

(B)

(i)

(ii)

yffiq;qrqrfu-*ror * vqa{ irfid e{6d 6{i 5 6s A,-fiq 3?qrE ?16 (3Iq-O F-{frwff, 2001,

ir A+q o t 3{a-Jtd fttrlftd fuq {4'qq{ eA-3 +t qR cfut fr 4* laqr arar uf5v I tmA fr
6ff S +-fi (.6 cft t fiFr, irdr i?grd ?16 d;t Fizl .equ ff ;rrr 3ih Ernqrurfi rrtar. sqq s

f,rcr zir 5sS 6q, 5 dfs wt qr so *ro wq as ryrdr 50 dr€I 5q(r t 3{frd B a} rset:

i,oool- rq+, s,ooot- 5qt 3r?rEI 10,000/ sTd or Fnilfi-a ilqr ?lEF fiI qfr s.rrd ott BqtR-a

u,--+r er"iii. x!fta :m$q 
"qrqrB-fl"r 

6r rnsr fi sflda {BFcR il arq Q faffi gft

t+r(if-rf,m #* + t-+ rqm artr teTfu-d +m irrc edRr fuqr -Irdr ilGq t edfr-d grtFc 61 }Prda.

# a rs rnor * dar ilfu'il6T ffid $q-& ;qmrfu+-<ur 6t ern{r Rrd I I prrra-r+r-rt

({t 3fr-hl t frc aTri{f, q-{ + srE 500/- tc(' 6r filrtfud qlffi s;tl 6{dr ilrn l/

'Ihe aDDeal 1o the Apnellale Trtbulral shall be iiled in quadruplicate in form l'-A ] / 3s

ii.ii."?iri.'J'" 
"a"; 

R;iF'0 ;i C.;iia-t'EiciiE inppeiii Butisl )00t'and shall be accompanied
5;;i;!i';""'.';hi";,''ii i.u! -#,iuld-tii li"'offi[iniea bv a {ee"or ,Rs l o00r,- l"s5u00/ '

R?{i'OlbOOi: .i:friii'rmouni of dutl demand/interest/penaltr /refund is upto 5 Lac.. 5 Lac lo
hli i.;i:;'d itjb'' i 5o'Liir .iiJ"?i'iuFti:in'rtj" iijnn iif ciois'ed bank draft in. farour.of Asst'

HEnLii.i'bT 5ri"n ifr l-if anr nomirrarecl public secror bank of the place rthqre the.betrch of anr
;;ili;;i;i'-ifiiii"'ii"iiji d;;il' ;T'lii"";6i""iuli"i.-ih'e 6inih 'oi ltre -1r^rbunal 

is siruar'd
ii;;iii:;ii"; ';;Ai f* qiiirr?i 

"r"' 
shall be accornpanied br a fee oI Rs. 500/-

3iqffi--ffi)fllT + wre'-31qrd.-iffi-)ftIe[r. Iqe'l +1 T{T q6(1) fi 3rdtra €-dr6{

fffi isga, * B--*" g(1) + il6-d Euttra w1 s.r.-s-ii qR c6-qi * St ar oi;zt uq 5st
*rr'G"'*iur't Ecq J# sI qb d, 5{6r cfr snr fr Tnrn 1t (tdd. fr t-+ cfA rnrft-d

d.fi ilRll 3l1T 5d-A t +-JT fr 6-J{ a-6 qla *-uru, r5r t.dr6{ fiI qrJr ,aqrs fiI fr|"r 3{R 4lqr

arqr ilfltar. sc(r 5 Arg qr ts$ qiff, 5 drui 5q(t sI 50 dr&. {g(r dzn 3{erdr 50 dre' 5c\r t
,ft-"tt A *rrt,-r.obo,- qr-}. s.ood- 6q$ srrrdr 10,000/- wt+r frqtfra rat ga St vfr
#a #, ftqifoa erc6 * ,r"ala, €"fta 3lqfiq -qrqrefl"I ffr tnsr fi garq+"lfrcrn a

ri#"t fit$ ,t ffi, &li t f6 q"rtr dtff ffiq d'6 grrc ndrr E* "q 
EG(' t €dftd

;*; riffi. 4* A rs errsr f ddr qG! il6 €dftd 3{ffiq;qrqrfr+1q fi qnor Btra t t

il;""rdii i*t iit i + fr., iira-ea-q-* * qrq 5oor- Fcq u;r Eulpd lr*F -'*rl u;{-41 6trn l/

The aooeal under sub section ll) of Section 86 of th-c Finance A(t' l994 to the Appellale

rribundt Shal be r,r.a 
'n 

qu'ibiu'piiir?'i;ii";; "S 
i.5 dd irre*iri6ed undei Rule .s{.ll'ot rhe

Service Ta-x Rules. 1994, a.,dStiTi U" acibmpanied by a cbbi oiihe oider appealed aoainst

i'd;; ;i."ffi.ii:i.iir'ri..i.tiii"i'cl"'pli'.frir:"i&ii1d,pfA':Sdt3'l,'SS.,"L;l;[::"*,i..; JP?.%.iit'rire tt-re amounl of sen icc tax & lnteresl demandeo o[ 
E)

d:T"o3;i*"itir"l'l.l*[t,!,:nl'lt:i',t t*:l"l::!016p.6i1iff"i.'ii":]r"ri":f?r".'.R?li
ta,x & inrerest dernandqd t'i"iiEfii:l.ul.a ,s'm1,rc rhan 

"lifir Lalihi rupees. in the.[orm o[

crossert bank dratt rn tar ouJ ',ii'if,ll' 'i.iiltini !"!isiiui oT'inF-6inci' 6f nominated Prrlrlic

Secror Bank of rhe place "ii.# iiii' #rrili..gi f iiF].fial iJ siiuatia. f Application m.rde [or

iii.i'of-Jtdi: ir,ati'i,e'aiiom pa t I ied br a fee o[ Rs' 500 /

fr.a gftfr-qq, 19e4 Er trrrr 86 61 :q-trxBi (2) t'{ (2A) } nd?td nJ €r qfr 3{fr'f,' d-dr+a

F,""alm, 1994, + flilq-ff 9(2) (rd 9(2A) fi rca Eqitro qq-{ s r'-7 fr fi ar siiet !a 3-€-* sFr

inqm. idq lrsr ef6 3{erdr G ,rqio1. +--ao Lqrd fl-6 eqrrr crftd vr*r ffr cfu
s-d-o +t (rdr t q#cft ratf"rd 

-6tA 
ErGr') rilr rn"wa q-{ qds* ^3rFT.3''1 1t1-i

fr1o tr," qf6t d-dr*-{. +f ,ffiq "q*Tfu+-{ur +l 3IF.-d rJ rG +r 6-{tt ;-i drd lne?' #r

cF eft flr'er fr-{d.rd 6ffr dafr I i
The appeal under sub seclion l2l arld (2A) o[the section 86 lhe Finance Act 19g4 shall be

nra.r ;n F^r qtr 7 as nrescrrr;; ';i't;;; i;1; s r)i & giiAi of rhe Service Tax Rr:les' I994 and

lr]'i, 'i"'Ii.i;ir1]"5'.bi;?"p':'oj orir.'Li i"i".o'ooi]"' central Excise or commissioner'

d"ii*l iliiii: |[pp"rt"l tor"ii"""r, ic"r, inurr uiJ itttinta cop\) and copl of the order.passed

ii i-f,. to-*,"sioner aur hoii)ine'ihe Aisista,rl Commissidner o-r Deputl' Commissioner ol

6i"iiir r'iJiitT 5;;i.; T;; i" iili"the appeal before the Appellate rribunal'

Crores,
Under Central Excise and Sen'ice'l'ax, "Dutl'Demanded" shall include :

lil amounl dctermined under Section I I D:
liil amorrnt o[ erroneous Cenvat ('redit taken;
liiit amount pavable under Rule 6 of the Cenvat Credit Rules

..""ia"a f".ttr.:i',t.,ur lhe provisions ol lhis Section shall not apph to lhe slar-

rion 
"",t 

appeals pending bef6rr- arrl appellate aurhoritr prior lo the commencemenl ol

ance (No.2) Act. 201 '1.
applica
the Fin



(c) trTGt [{iFE +i q+ftrur rraca :

Revision applG4tion to^Gove^rnmelt of Ind[: " . ^*i Jrtsr 6r'[frtm]"Tqrn-+r FffifH-ara"i A. i;ffq tiqra t1a ufuF-o-e. 1q9+ dir urd

isE,e h eEE "q186 * 3r4-d rq sfus, strtd gt6r. qateflT 3ad-{d $-sr-i. fdad {drdq. {ra-€ii

Aarrr, drfi afrd:fida frq cffid, r+re anl. a€ ftrff-r tboor, *1 fuai arar arfrvt 7 -A revision aoolicatton lies to the Under Ser-retan, lq lhe (iovernmenl.uf lndia' Rerision
i"iiti.XiY,li 'UHiil*M'lii triir: i,"r i:inanii-," O.paiiriren( ot Rerenue. 4th Floor. Jlevan Deep
'd[rla.ifi;."'i.;li;-eiii"sjr-i'"r, 'rrri"'ljirr-ri i-iddol .'uii.r.i s.ciio"-ssnE of lhe- cE_4.14r4 ih

iitpEid',ii if;'i;ii;iii;ia;*,'s;ia;ned'6i hiiiprriviio to sub section (1) of section 35Il ibirl:

qfr Hrd * frffi argr;* ffrrd 4, sdr 6+rrd Gd rm +f ffi 6rwre t e]3R 116 * qR?i;a

+i1q; * fum 3+" 6rr€ri {1 m-l E;s"('+ srEr{ rrE t Wt "EI;F 
crrrltrf, * aftm 5r ffi

,asl{ 
-n6 

i sI srsl{ur * org fi r+rgnpt * d-{Ta. Eis arrtjri ur Gffi }is( 
']6 

r flrd + a?n€l;I

t r.raa frr/
ln casc ofanV Ioss of goods, uherc the loss occurs.in transit from a factorl -to a narehouse or
ili )iiitr,"i."id.iJn ;; ?;Jri-;;;'iii rijtrou-i" ro ln^ol her duiing !lte cou rsr- 6[ processitrg 'rf th"

s;dii;i; d r,iii'liouii oiiir iroraq. lhether tn it facton or in a r'arehouse

s,1,1{d t qt6{ ffi 1Ts( qr tl-{ qii li-qi-a qir G qrd + Bffiur * rq+-a E;.4 ffrd c{ fit zlt

ffi.'#'1-* *;&in-#i * *"a *, ;fi;rT'rf, * Ercr Effi {r's'ir sr{ d ffid fr * t,

ln case ol rebate of dut\ ofexcise on goods e-xllorted lo an\ cou-ntn.or. lerrilon outsiCe lndia

lji Li""-"iiil6i,l'niirili,il u""a ,, ilre'm-an',t"hu.e of the'goods r'ihich are ekporled to an\

;;,i;in';i Grrit on orrlside lndi.r.

oft +qrd at6 6t sr4dEl fu('fudT firld + dra{, Acrfr qr slcrq +t;+rs Grqla F6-qr Tqrtl /
tlUJ"-;r;#"-;rrt"il ori"ia" t,rJio 

".po.i 
lo Nepal or Hh..tatt, without pavment of dutr"

€ffR'q-d .rclrd fi :rqre;i ara fi {rklra t R(' d EnA argri fs vfilG-q-a Yr^5s+ raBla

;;;,#'#;# #-i a'St:+rr t-t vrarr sr rn++-a"rvq-dl t ranr B'd vfrG-{n (d 2)'

rqq* ST ?r*r 109 fr e-d*r F;"S ri i'n.- aflr"T iaprfrft qr qT ETe fr qrfra fuq rR'tr/

ciJfir',lrll', 
*t.- 

,irott:"J 
'o 

b. rrrilizetl touards pa) ment o[ excise dutr on final products

under the piorrsrons ot tn,.'X,i.,i if,F'liui.s mi.le rhert iin"rtei's-uih oider is passcd br the

Commissioher lAppeats) on or altcr, the dale appolnted ur?ii's.."1-tos ol ihc Finance iNo 2l

Act, 1998.

jqt.f,d 3{rard ft at cRqi qq-{ sGzn EA,8 d, -lr t @q 3ilrd-4 ejq (lrq-d) BqaTrdI,

;#:J#";; ,ffi frCrfr;-t # rna:'s {n$T n 3 qE + tud 6r arff.qGe r

3qt*d ,rtfi. fi spr {d 3.rer; 
'; 

."i;"3lreri a a qF* €drd 6r arff q6('r 
"* 

6 a61a

T.qrd ei".F vfuF-qa, 1944 #'qrir"'3;-e e'+ add autn-a r;a +r 3rqTq?R t uBq t at{ cr

TR-6 # cfr Tiilrd SI arfi arB('t I
The above applicatiotr snaff be'matle in duplrcate-ttt Fotm No EA 8 as snet ified trnder Rttle Q

of Cenlrat Eicrse lAppeatsl h'rilji.'Z9Oii.'litriii : nronrf,s''#of i f,'t*Iu"r"-b; nhi'h the order

:i'ffifr'6i#s'b+r:1.?i*x":il',,'*xltl^ii$"us il'l.$siliflTi$itr[dit*'fl:"tltll
Eiiiii .I"I frim.nf ,f presciibed fer as prescribed under

Major Head of Account.

q+ftq{sr 3ni{d t upr ffiBd Fnrtft-a r;m.61 3r{qrft frt drf,r qrGr, I .

#i ffi .*" q+ me sq4'i'J"+ # $ A uot 200f . 6r elrrdrn fu-.r fr,.r $h qA u-f,Ja

HU""* 
""t-+ 

#r rt d sqn 1000 / 6I ffi?rr, frqT ffi |

ih" ."ii.ion applicatiotr 
"nall 

U" a"c'n1pa n i1{.'b} q fee ot Rs' 200/ uhere the amount

involved in Rurtees One La( or less and Rs' 1000/: rrheie rhc amount'inrohed ts more than

Rupees One Lac.

qf{ {s .ilrfsr * 4 ne vr*t ar sardsr B il rdm fl rtrltr t Rv r;a +r arrrora ll-fra
a4 t te-ql il;n qrrast s" ;;""i H; d.',t fi'd; ia -d t r+a # aq q?rfuIfr 3iq$q

ffi # G .,q1a'qr +Aq ffi d r+ rriCa F6-qr .{rdr t I / 1n.c."., if the order

covers various numbcrs ,ut o.i",l in Original' ttt tot""i;f.S 
f"o16;'[t]$rr]i, qi"ig,l"iti

li,ji.=iiii""uin.i, iiijr 
'rrithstanairrP 

the farl that lhe on
rhe nnc anntication to the Lenlral Covl. A! th, caSe mar''f,I,"iJtiiti6 io avo:d scrrptoria $ork rI

.iliiiiigHi iTuiit 
'r"e 

or Rs. I0() ' lor each

q?rr€etltrd -qrqrrq rF6 ntrfa'qa 1975. 
-+' 

rqqd r. * 3rn{R {d 3nftr \rd FrdE vrrer ft
cF c{ Aqift-d 6 50 dr} 6l eqrqt q ?fffi fal+-. ffin drar qn-6ql 

/.

One coD\ of applicatlon o. fi.t.tl. a3 t51 ta.se- g'arl be' and ihe order of thc adiudicalin$
Xlir.,,,.'1Ki =iiutTtii6i 

u'.orri f".'.lurn} rii ns. 
-6SO as prescribed under Schedule-l in lerms ol

Iti. trjuir Fii'Aii. t qzs. as amenrled.

diFr era a;#q r.ctd ere.F (rd frdr6{ 3lmfiq ;arqrft-6{nT (+'rq frFD ffiq-srafr 1982 A dFfd

* 
"Jq 

€"Ara oaet # sffi_a d;rf drd M & 3it{ sfr tqrd 3fl-61*a l+-qr 6ld[ 6l /
ert",.rtion is also rn\'itod to tht. rules covering lhese and other relale(l- lnallcrs co,llall'led itl thc

iii;ii;#l.. E"?i"s"" iii,i s"i i,:i nppili"ii riibu-nai (Procerlurel Ruies' 1982'

:;q 3Tfridrq eTffi +) sfid ilfu-fr ari t s"iBd 
'qrq6, 

E+-q-d 3lk ilfiads crffnat fi fa\''

For the elaborate, tletailerl and la"lesl pror isions*relating to ,filjng 91 9PP94, !o^ 
the hrgher

li'p.iii't. irtt otiii. ihe appellanl mar reler to the Dcparrmental $ebslte \\\\a\'r lrcc tL)\'rn

(1)

(il)

(iii)

(i")

(v)

(ui)

(D)

{E)

{F)

(G)



n {L-

M/s. Jagdish M Pithia, C/o' HPCL COCO' Plot No 21113' Junagadh (hereinafter referred

to as ,,the appellant,,) is engaged in providing taxable services' However, they have not

registered themserves with the department and have fired this appear against olo No. BHV'

Excus.oooJc-7g to 80.2016.17 dated 31.03.2017 (hereinafter referred to as 
,,the impugned

order,,)passedbytheJointCommissioner,CentralExcise&ServiceTax,Bhavnagar(hereinafter

referred to as "the adjudicating authority")'

2. Briefly stated, the facts are that it was found that M/s Hindustan Petroleum

corporation Limited are operating 
,,company operated company owned" (known as COCO)

outlets through various contractors with whom they have entered into agreements for running

theoutletsandsuchservicesprovidedbythecontractorsweretaxableservicesfallingunder

the category of "Business Auxiliary Services" since one such contractor was the appellant and

accordingly, it was found that the appellant had provided the taxable service under the

category of "Business Auxiliary Service'j' it *" also found that in order to provide such services

to M/s. HPCL, the appellant had recruited and supplied manpower for carrying out jobs as per

the contract for which M/s. HpcL had made payments to the appellant. The said service was

classifiableunderthecategoryof,,ManpowerRecruitmentofSupplyAgencyService,,.Thus,on

the basis of value provided by the M/s H PCL the service tax liability of the appellant was found

to be Rs. g,23,8081-t""nt 
"'i"a 

from 2006-07 (October to March) to 2010-ll Accordingly'

SCN dated 72.04 '20!2*as iJs'ed to the appellant demanding service tax of Rs 9'23'808/- for

the period from 2006-07 tOtt"Ut' to March) to 2o1O-11 along with interest and proposed

penalties under Section rc')l 
'na78 

of Finance Act' 1994 Another SCN dated 11 10 2012 was

issued to the appellant a...na.ng service tax of Rs.2,24,996/- along with interest for the F.Y.

2010-11 and proposed Ot"'n't' "Ot"ection 
76' 77 and78 of Finance Act' 1994'

3l- The above notices were adjudicated vide OIO No' 32 to 331t4-L5 dated 20'01 2015 bv

the Additionar con,'misrronlr] ;;.r..rr wherein the demand of Rs 9,23'808/- and Rs'

2,24,gg6/-were confirmed ;il in"terest under Section 75 and Penalties under Section 76'

ir rnO rrtrtt.l and77(Z)were confirmed'

4l- Against this order' the appellant filed appeal before the Commissioner (Appeals)' Rajkot'

ln turn, the Commissioner t^OOl'i'l' *titt vide Order ln Appeal No BHV-EXCUS-000-APP-134-

16_17 dated 27 .Og.2ot6*rl.o.i',n"'.ase 
to original adjudicating authority' He had further

held as under:

'7O.L "-- I ObseNe thot the issue needs @ be decided ofter considering the

documentsp,,n,,nperiodinvotvede.g,ogreementpriorto2T,03.2010

ond/or othe r 
"';':;: 

;;";;'"';;''o'o ou,,n'i n' t'he " conside roti on" o mou nt

r e c e i v e d b Y 
" 
: :; ;;'; ; ;;' 

" 

;"'' 
" ^' 7 

r 
" i: :: :' :' r : :r' : : ::: ; :;':'':: 

" 

:^" 
"

obove controct ond motrcr needs rc be remonde

tax tiobitity in oc:ro'ao"' *itn n*' ofter hedring the oppellonts'
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11. t fu rther direct the appellont to file oll the relevont documents in suPPort

ipt of this order' on bosis of

of their cloim within 30 do\s fron rece

inlormotion fu rnished bY the oPPetlont' the lower odiudicoting outhoritY re'

determine the wx liobilitY in occordonce with tow, ofter heoring the

oppeltonts, ond sholl Poss o reosoned ond sPeokinq order."

denovo adjudication vide impugned

5. AccordinglY, the adiudicating authority under the

firmed the demand of Rs 9' 23,808/ - and Rs 2,24'996/-alongwith

order dated 31.03'2017 con

interest; imPosed equal amount of Penalty under Section 78

77(lXa) and 77(2) of Finance Act, 1994

; imPosed Penalties under Section
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6. Feeling aggrieved, the appellant filed Appeal on the following grounds'

othatfromthepara8oftheolAdated29.09,20T6,itisclearthatalltheexpensesare

reimbursementexpensesandtheonlythingtheassesseeneedstofollowistoproduce

proper supportive document to the lower authority'

. that from the text of para 10.1 of the olA, it is discernible that the assessee is under the

threshold limit and not required to pay tax if the expenses are re-imbursement

expenses, which should be proved by the supporting documents'

r The appellant further submitted various agreement and extension letters of the

agreement.

. that the Show Cause Notice is not maintainable as it is time barred'

. that Order ln Original dated 31'03 2017 may be set aside'

7l- The appeal was filed before the Commissioner (Appeals)' Raikot' The undersigned has

been nominated as commissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's order No 05/2017-service Tax dated L6'Ll'2o77 issued by the Under

Secretary (Service Tax), G'O'1, M O F' Deptt of Revenue' CBEC' Service Tax Wing on the basis of

soard's Ciicutar No, 2O8l 6l2}tl-service Tax dated 17'10'2017'

8/- Personal hearing was held on 19 02 2018 wherein appellant's legal representative

reiterated the earlier submi"ion' "at 
by them' He sought a week's time for submission of CA

certificate. Accordingly, the same was submitted' issued by Shri Himmat Gangvani & Co 
'

Chartered Accountants vide tetter dated 28'02'2018 and 03 04 2018 as additional proof of their

defense submission'

gl- I have carefully gone through the facts of case' the grounds mentioned in the appeals

and the submissions r.d.;;;;; appeilant. The question to be decided in the appeal is

whether the demand o, *, ,:r,rorr- [io.. tt e period from 2006-07 (oct to March)to 2010-11]

and Rs. 2,24,99 Al- lfor r'v ' iOtl-12) confirmed along with interest and penalties imposed

under Section 77(1Xa)' Sttt'lon UZ(Z) and Section 78 of Finance Act' 1994 are iustified or

otherwise.

7O.l- lhave found that the impugned order is a d-e1ovo ad'iudication as ordered by the

Clrn.ision", (Appeals) vide order In Appeal dated 29'09'2016'

Commissioner (Appeals) under para 8 ofthe order had observed as under:

,.tt con be consider seen thot the consideroti.on includes re.imbursement

cnorgea W tne pi:o''i" 
''' 'n' 

*"*' of providing o toxoble services ond not

ony other "'"n"'' 
Now' in the instont cose' poying o telephone bill'

etectticitv oin' 
""oiv''iii''"o 

otiood'.'' 
::1:r::'r:t:r1:;:l' :r:'::,:rZL

M/s' HPCL' connot be by ony stretch of imagin'ot'tt

to, o' o^o'nt of )io"lo-i"*"" 
"'"'tion 

of the services bv the oppellont'

Therefore' 
' " 

i'iii-'''* thot re'inbursement on occount of odiustment

due b product';';;;;;'';':';;' stock toss due"t-o evoporotion ond octuot

expenses "' 
o'";":;;;';;;- ucct nv tne oppettq.nt in terms of ctouse 2 4' 4

and 14 is or ru 
^i"itr,,i, 

out oJ the pur.vie.w_of 

^the 

section 57(i) of the Act'

ond this oct is 

"'"'*iii'"i 
-'inn thte definiu'on 

'of 
"pure osent' ond hence'

tfind merit in 
""ioi"i'"il '',,o 

in lisht ol the specific osreement between

the two porty'"

It. From the above' it is clear that all the above mentioned expenses were only re-

imbursement expenses' *;'t;;";t allowed under the above olA subject to verification'
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L2,Further,intheimpugnedorder,theadjudicatingauthorityafterverificationof

agreement dated 27.03.2010 has held that the conditions for re-imbursables are mentioned in

the aBreement.

13. I have also found that the appellant in his submission has stated that the a8reement

executed on gth May 2006 is much identical with the a8reement executed on 27.03.2010.

74. since the adjudicatlng authority has verified the fact of availability of condition related

to reimbursement in the agreement dated 27.03.2010, ldo not interfere in depth with regard

to the same.

15. The appellant has provided the break-up of actual value of services provided as well as

actual cost of re-imbursement as under:

Year Labou r

charges

(A)

Commi

ssion

(B)

Stock loss

(c)

Reimburse

ment

expenses

(D)

Adjustm

ent

payable

(E)

Total

amt.

claimed

(F)

Claim

received

from

HPCL

Taxable

Amt.

(A+B)

2005-07

(OgI to

MAR)

2457!5 77682 2s8980 20497L 62297 849639 846981 323397

2007-08 491430 276580 ss0610 612629 35581 189s669 1881902 768010

2008-09 491430 2799!3 641990 601834 738142 21s3908 2730372 77 t343

2009-10 368573 278246 461789 3131s 1 58805 1302954 1305304 586819

2010-11 622253 270913 682052 382872 99356 1858733 L842541 893165

16. The appellant has also submitted th

iJ tr," ct rtt"i.d Accountant showing the

,14". t" has further certified that the

l"irnuuo"r"na expenses from the HPcL'

e certificates dated 26'2'2018 & 03'04 2018 issued

i".li" 
"f 

Shri Jagadlsh Pithiva' the appellant as

;;;;; i".or" has been received as recoverv of

L7. Thus, I conclude that as the amount pald t: the appellant' as an agent' rs

reimbursement expenses *n'li J'"^"t"u" consiaeiea as his income and is not required to be

considered while calculating tnlt'i"'O'i'|n't "t 
exemption To support my view' I rely upon the

recent iudgement Aatea oz'o+ z-oiioJ int Hon'utt s'p'*tio"t in the case of Union of lndia

v/s. M/S. lntercontinental t";";;t' And Technocrats Pvt' Ltd' in the civil Appeal No' 2013

Of 2014 With Ors'

18, Further, I have found that aggregate services below Rs' 4 lakhs were exempted from

service tax as per Notificat ""-*"' 
il2oot dated 01'0'3'2005' This limit was subsequently

increased to Rs. 8 r.r.r,s in tn. ;;; ;;;; a, vide.Notification No' 4/2007-service Tax dated

01.03.2007, and then ue"ln 
'":r.i""a 

; Rs lo lakh in the year 2oo8-09 vide Notification No'

Loss Account

ReceiPt as Per Pro fit and
Yea r

323397
2006-07

768010
2007-08

771343
2008-09

586819
2009-10

893165
2010-11

1008561
2011-12

8/2008-service Tax dated 01 03 2008
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19. ln view of the above, it is clear that if reimbursement expenses are not considered' the

income mentioned in the tauL at para 16 of this order for the year 2005-07 to 2010-11 falls

under the threshold exemption l'rn't' 
'o*tut" 

l find that the appellant has crossed the

threshold exemption limit of Rs'10 lakh in the year 20Lt-L2'

20. Thus, I do not find appellant liable for payment of Service tax for the period from 2006-

07 to 2010-11. Since there is no liability of Service tax, interest under section 75 and penalty

underSectionTSarealsonotWarrantedforthisperiod.However,theappellantisliablefor

payment of Service tax for the taxable amount above threshold limit of Rs' 10 lakh along with

applicable interest and penalty for the year 20tt-L2'

2t.WithregardtopenaltyimposedundertheSectionTT(1)(a)and77(2)ofFinanceAct,

irro, , ,o not interfere with the quantum of penalty'

22. ln view of the fore8oing discussion' the appeal is hereby disposed off to the above

extent.

F.No. V21200/BVR/2017

Date: .04.2018

BY RPAD.

To,
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Near Moti Baug,

Junagadh.
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3. The Jurisdictional Deputy/ Assistant Commissioner' Bhavnagar'

4. The JtlAddl Commissioner ' 
Systems' CGST' Raikot

5. Guard File'


