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[hate of Order [Mate of issue:

Pussed by Dr. Balbir Singh, Additional Director General [Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance o Board's Motification No. 26/ 2007-C_Ex {NT) dated 17, 10,217 read
with Board's Order No, 057200737 dated 16112007, Dr. Balbir Stagh, Additional Direcyor
General of Toxpoaver Services, Ahmedabad Zomal Unit, Ahmedabad has been appomied as
Appellate Authority for the purpose of passing ocders o respect of appeals Dled under
Section 35 of Central Excise Act. 1944 and Section 85 of the Finance Act, 1994,
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Arising out of above mentoned O ssued by Additional)Joint/ Deputy / Assistant
Commissioner, Central Excise | Service Tax, Rajkot [ Jamnagar / Gandhidham

m & gfaady & =1 0d U Name & Address of the Appellants & Hespondent

M/s Jagdish M. Pithia, C/o. Reliance Mobile Store,B-11 Balaji Avenue, Near Moti
Baug, Junagadh
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Any person agerieved by this Order-m-Appeal may file an appeal to the appropnate authority

in the following way,
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A]‘Hxal to Custoens, Excise & Service Tax Appellate Trilninal under Seclion 358 of CEA, 1944
J Under Section 86 of the Finance Act, 1994 an appeal lies ta:-
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The Elfll:ftElr bench of Customs, Excise & Service Tax Appellate Tribunal of West Block Na. 2,
R.k. Puram, Mew Delhi in all matters relating o elassileation and valualion.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal [CESTAT) at,

2 Floor, Bhaumalh Bhawan, Asarwa Ahmedabad- 380016 in tase ol appeals other than as
mentioned in para- 1Al above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as
prfgr:‘?hﬂd under nurﬂ”f'; of Central Excise “‘PF'-‘E‘,_.E‘“J,E“E‘I EU‘.'J'!IPund uh*ﬂl [Lj'.r aoCampean il
B -|E|s one which at least should be accompan v n fee of Re 1.0 /- P’s‘.EE?HL“-.
g, |0, - where amount of duty demant .-'inn.-r:a.l,n'fpcnallr.'g'rffund 15 upto 3 Lac,, & Lac 1o
50 Lac and above 50 Lac respecfively in the form o crossed hank drafl in favour of Ass!
Hegistrar of hrE woh of any nominated public sector bank of the plie ul]rc the bench of @y
nun%mmpd pubhe sector bank of the place where the |'.I-I"‘:|'Ili.!'l af the rl;Elmﬂl is situted
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The appeal under sub section (1] of Section 86 uf,}hr Finance Act, 1994, o the Appellate
Tr.l'IJL_lﬂ.a]rS il he ﬁla in quadruplicate in Form 5.T.5 as prescribed under Ru :j!!l% the
Service Tax Rules, 1994, and Shall be accompanied By a copy of the order appeaje H%alnsl
jone of which shall be certified copy) and should be accompar d by a fees of Ra. 1000 -
Where the amount of service tax & interest demanded & penalty levied of Re. 5 Lakhs or less,
s, 000, - l.:.-hrEr the amount of service Ay & inlfﬁes% marnded & penalty levied mare
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs 000 ) where the amount of serviee
tax & interest ::||_-|'!|!mn-|:1-r|:l & penalty levied s more than ﬁ[[h' Lakhs {Iupn:-a. mn the form ol
crossed bank ?r:an m favour of the Assistant R;-Eatmr_u the bench of nominated Public
Sector Bank 1||I1r place where the bench nET:_-J unal is situated. [/ Application made for

grant of stay shall be accompanied by a fee of Bs 500/

faee wittrmsr, 1004 $7 urm 86 &1 IT-AWTHT (2) TH (2A) ¥ sada g & ol adE, dwaT
Frasa, 1994,&:'&1:1::9{1;qamm#aaﬁﬁmiﬁﬁmm.?ﬁﬁmmfrwmm
m‘mmewqma.mﬂmwmmm:#w
s F (SR @ vE uE wAeA g aifem) T nuss L3N RS W WA SOrgad.
mmqmﬂﬂm.ﬂwmﬂmﬁﬁHMaﬂﬁhraﬂmmEH%
uia ot @iy & weEeA ata) gen ||

The appeal under sub section (2] and [2A) of the section 86 the Finance Act 1994, shall be
filed in For ST.7 as prescribed under Rule 9 (2] & 92A) of the Serviee Tax Rules, 199% and
shall be accompanied by a copy of order of pmmissioner Central Excise or Commissioner.
Central Excise (Appealsi jone of which shall be a certified copy) and copy of the order passed

by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner af
Central Excise] Service Tax 1o file the appeal before the Appellate Tribunal
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act.
1944 which is alse made applicable to Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lic before the Tribunal on payment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is.in
f__i:.pme, provided the amount of pre-deposit payvable would be subject to & ceiling of Rs. 10
rores,
Under Central Excise and Service Tax, “Duty Demanded”® shall include

il amount determined under Section 11 Dy

1] amount of errongous Cenvat Credil taken;

il amount pavable under Rule & of the Cenvat Credit Rules

pas vui:ltl Iunrimr thﬂn; r‘r;; 1pnwiaj::m. ngh_:hm Section shall not apply o the stas

application and apps=eals odin dore any appellate authority i 16 the commencen i
IEmemcr 1Hu.3ml. .!E(].-I. . o ¥ ik
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A reviston application lies o the Under Secretary, o H}__r_- Ciovernment_of India, Revision
Application Unit, Ministry of Finance, Department of Hevenue dth Flopr, Jeevan Deep
Ruilding, Parlmment Street, New I:rrtkgl- }_1 001, under Section 35EE of the CEA 1944 m
respect of the following case, governed by first proviso fo sub-section (1) of Section-35H 1hacd:
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In case of apy loss of goods, where Lhe logs oceurs m transgil from a factory (o & warehouse or
to apother factory or from one u-arth:ul_:m 1o another during the course of processing ol the
goods m i warehouse or i storage whether m o factory ar in a warehouse
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In case ol rebaie of duty of excise on goods exporied Lo any country or territory outside Indin
of on excisable materwl used n the manutaciure of the goods which are exported 1o @y
country or terrtory outside India.

fin)  afx e ﬂmamﬁwfmméam.mmma#mﬁmﬁmmgu

In case of g exporied ourside hidin export o Nepal or Bhutan, without pavment of duty,
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Crecdit I:E_llf any duty allowed to be utilized towards pavment of excise duty an final products
atider the provisions of this Act or the Hd?;ra made there under nur?l'h(:_:rd'rr i% passed by the
%}mlﬂ;gﬂ_ﬂ-ﬂtr [(Appeals) on or after, the date appointed under Sec. 109 of the Finance No.2)
At b :
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The above application shall be made in duphcate in Form No. EA-8 as specified under Rule, 9
af Central Iﬁgﬁr (Appealg) Rules, 2001 within 3 months from the date on which the arder
werht 1o be appealed agamst is :-ummun{éa‘;&!d and shall be accompanied by two coples each
1ﬁe OO and’ Order-In-Appeal. It shou 50 be accompanied by a copy of TR-6 Challan
evidencing payvment of prescribed fee as prescribed under Section 35-EE of CTEA, 1944, under
Major Head of Account,
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The revision application shall be pocompargic L:‘II:rjr ahjc-r: of Rs. 200/- where the amount
i

'Em:rh-ﬁ in Rupees One Lac or less and Rs | ere the amount involved 18 more than
.

i
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covers various numbers of order- o {Jn%mﬁla fee for each .10, should be paid in the
aforesaid manner, not withstanding the [act that the one appeal to the Appellant Tribunal or
the ope application 1o the Central Govi, Aa the case may bet, is filled 1o avoid scriptona work i
excising Bs. | lakh fee of Rs, 100/ for each
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One copy of a;’:g‘!;i’m:iﬂn or 0.1.0. a8 the case may be, ar!_-:l the er of the
authority shall bear a court fee stamp o Hs. 6.50 as preacn under Schedule-
the Coult Fee Act. 1975, as amended.
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Attention is also invited o the rules covering u]em: and other related matiers contained m the
Customs, Excise and Service Appellats Tribunal (Procedure] Rules, 1982
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For the elaborate, detailed and latest frnrlsiuns relating to filing of appeal to the higher
appellate autharity, the appellant may reler o the Departmental webaile www chec govin
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ORDER IN APPEAL

M/s. Jagdish M Pithia, C/o. HPCL COCO, Plat No. 211/3, Junagadh (hereinafter referred
to as "the appellant”) is engaged in providing taxable services. However, they have not
registered themselves with the department and have filed this appeal against 010 No. BHV-
EXCUS-000-1C-79 to 80-2016-17 dated 31.03.2017 (hereinafter referred to as “the impugned
order”) passed by the Joint Commissioner, Central Excise & Service Tax, Bhavnagar (hereinafter
referred to as “the adjudicating authority”)

A Briefly stated, the facts are that it was found that M/s. Hindustan Petroleum
Corporation Limited are operating “Company Operated Company Owned” (known as COCO)
outlets through various contractors with whom they have entered into agreements for running
the outlets and such services provided by the contractors were taxable services falling under
the category of “Business Auxiliary services”. Since one such contractor was the appellant and
accardingly, it was found that the appellant had provided the taxable service under the
category of “Business Auxiliary Service”. It was also found that in order to provide such services
to M/s. HPCL, the appellant had recruited and supplied manpower for carrying out jobs as per
the contract for which M/s. HPCL had made payments to the appellant. The said service was
classifiable under the category of "Manpower Recruitment of Supply Agency Service”. Thus, on
the basis of value provided by the M/s. HPCL the service tax liability of the appellant was found
1o be Rs, 9,23,808/- for the periad from 2006-07 (October to Marchj to 2010-11. Accordingly,
SCN dated 12.04.2012 was issued 1o the appellant demanding service tax of Rs. §,23,808/- for
the period from 3006-07 (October to March) to 2010-11 along with interest and proposed
penalties under gection 76, 77 and 78 af Einance Act, 1994. Another SCW dated 11.10.2012 was
issued to the appellant dem anding service tax of Rs. 2,24,956/- along with interest for the F.Y.
3010-11 and proposed penalties under Section 76, 77 and 78 of Finance Act, 1994.

3/-  The above notices were adjudicated vide 01O No. 37 to 33/14-15 dated 20.01.2015 by
the Additional Commissioner, Bhavnagar wherein the demand of Rs. 9,23,808/- and Rs.
2,24,996/- were confirmed along with interest under Section 75 and Pe nalties under Section 78,
28 and 77(1)(a) and 77(2) were confirmed.

led appeal before the Commissioner {Appeals), Rajkot.
Order In Appeal No. BHV-EXCUS-0D00-APP-134-
adjudicating authority. He had further

4/- Against this arder, the appellant fi
in turn, the Commissioner (Appeals), Rajkot vide
16-17 dated 27.09.2016 remanded the case 10 original

held as under:

#10.1 —- | observe that the issue needs to be decided after considering the
documents for entire period involved £@. ggreement prior [0 27.03.2010

andfor other refevant documents o gscertain the “cpnsideration” amaunt

received by the appeiiont in terms of Schedule Il under clouse 9 of the

ghove controct and matter needs to be remanded back 1o re-determing the

tax liability in gecordance with law, after hearing the appellants.

11. I further direct the appeliont 1o file all the refevont documents in suppovt
of their claim within 30 doys from receipt of this order. on basis of
information furnished by the appeliant, the IOWer adfudicating aguthority re-
ity in occardance with low, after hearing the

determing the tox lighi
appeliants, and sholl poss @ reasoned and speaking ovder.

) Accordingly, the adjudicating authority under the denovo adjudication vide impugned
srder dated 31.03.2017 confirmed the demand of Rs. g,23,808/- and Rs. E,IE,EIEIE.-"-aiungwith
interest: imposed equal amount of penalty under section 78 ; imposed penalties under Section

77{1}{a} and 77(2} of Finance Act, 1994

I'M%;{I]L yd w;{@ -
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6. Feeling aggrieved, the appellant filed Appeal on the following grounds.

+ that from the para & of the OIA dated 29.09.2016 , it is clear that all the expenses are
reimbursement expenses and the only thing the assessee needs to follow is to produce
proper supportive document to the lawer autherity.

« that from the text of para 10.1 of the OIA, it is discernible that the assessee is under the
threshold limit and not required to pay tax if the expenses are re-imbursement
expenses, which should be proved by the supporting documents

s The appeliant further submitted vanous agreement and extension letters of the
agreament.

e that the Show Cause Notice is not maintain able as it Is time barred.

e that Order In Original dated 31.03.2017 may be set aside.

7/-  The appeal was filed before the Commissioner (Appeals), Rajkot. The undersigned has
been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of
appellant vide Board's Grder No, 05/2017-5ervice Tax dated 16.11.2017 issued by the Under
secretary (Service Tax), G.O.l, #.0.F, Deptt of Revenue, CBEC, Service Tax Wing on the basis of
Board's Circular No, 208/6/2017-5ervice Tax dated 17.10.2017.

g8/ personal hearing was held on 19.02.2018 wherein appellant’s legal representative
reiterated the earlier submissions made by them. He sought a week's time for submission of CA
certificate. Accordingly, the same was SU bmitted, issued by Shrl Himmat Gangvani & Co.,
Chartered Accountants vide letter dated 28.02.2018 and 03.04.2018 as additional proof of their

defense submission.

gf. | have carefully gone through the facts of case, the grounds mentioned in the appeals
and the submissions made by the appellant. The guestion to be decided in the appeal is
whether the demand of Rs. g,23,808/- [for the period from 2006-07 (Oct to March] to 2010-11]
and Rs. 2,24,996/- (for F.Y. 2011-12) confirmed along with interest and penalties imposed
under Section 77(1}{a), Section 77(2) and Section 78 of Finance Act, 1994 are justified or

otherwise.
10./- | have found that the impugned order is a denovo adjudication as ordered by the
Commissioner [Appeals] vide Order In Appeal dated 29.09.2016.

Commissioner (Appeals) under para 8 of the order had observed as under:

the consideration includes re-imbursement
af providing @ raxable services and not
g, paying @ telephane b,
fe transoction or o trode by

“It can be consider seen that
charged by the provider in the COUrsE
gny other expenses. Now, in the instonl cOs
slectricity bill, or physical 1035 of goods (.&. 058
My's. HPCL, cannat be by any stretch of imagination considered, and related
10, os amount of chorged towards provision af the services by the appellant,
Therefare, | am of the view that re-imbursement on geeount of adfustment

due to product price varigtion, stock loss due Lo evaporation and gctugl

ExpeEnses on progerty af Mfs, HPCL by the pppellant in terms of clouse 2.4, 4
gnd 14 is by all means fall gut of the purview of the Section 67(i) of the AcL,
and this act is squarely falls within the definition of “pure agent’ and hence,

{ find merit in the appeliant’s plea in light of the specific agreement between
the two party.”

the above mentioned expenses Wwere only re-

11. From the above, it is clear that all
he above OlA subject 10 verificatian

imbursement expenses, which were allowed under t

-1‘1..'
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Further, in the impugned order, the adjudicating authority after verification of

agreement dated 27.03.2010 has held that the conditions for re-imbursables are mentioned in
the agreement.

13,

| have also foun

d that the appellant in his submission has stated that the agreement

executed on B™ May 2006 is much identical with the agreement executed on 27.03.2010.

14.

to reimbursement

to the same.

Since the adjudicating authority has verified the fact of availability
in the agreement dated 27.03.2010, | do not interfere in depth with regard

of condition related

15.  The appellant has provided the break-up of actual value of services provided as well as
actual cost of re-imbursement as under:
[
Yizar Labour Comml | Stock loss | Reamiurie Adjustm Total Clatm Tuam_|
charges sslon mént ent amt | received Amt,
expenses | payable | daimed from
A | @ | o (€] IFl wpcL | (A+Bl
- = }
2006-07 245715 77682 | 2585980 J0a971 | 62291 | BABE3Y | BAGDEL | 3233 |
(OCT ta
MAR) |
2007-08 491430 176580 | 550810 | 612629 35581 | 1895660 | 1881902 | 768010 |
|
'l : : :
200809 | 491430 379913 | 681990 | 601834 138741 | 2153908 | 2130312 imaaa |
a0 | 35873 | 218246 | delzey | 3idsy | SEEOS 1302954 | 1306304 | 586815 |
{ | ——
2010-11 | 622253 270913 | 662052 I 3a2872 | 99356 | 1858733 | 1842541 | B33te i
| . | | |

16.

The appellant has also
by the chartered Accountant s
under. He has further certified

submitted the certificat

howing the income of
that the other Income

rgimbursement expenses from the HPCL

[ Receipt as per Profit and |

es dated 26.2.2018 & 03.04.2018 issued

Shri Jagadish Pithiya, the appellant as
has been received as recovery of

Year

Loss Account |
2006-07 , 123397 |

[l 2007-08 - 768010
2008-09 I 771343 =
2008-10 | see819 |
2010-11 | T 893165 ]

[= 2011-12 1008561

Thus, | conclude that as the amount paid to the appellant, as an agent, is
expenses which can not be considered as his income and Is not required to be
limit of exemption. To support my view, | rely upon the
the case of Union of India
2013

17.
reimbursement
considered while calculating threshold
recent judgement dated 07.04.2018 of the Hon'ble Supreme Court in

v/s. M/S. Intercontinental Consultants And Technocrats Pt. Ltd, in the Civil Appeal No.
Of 2014 With Ors.

Further, | have found that aggregate services below Rs. 4 lakhs were exempted from
Service tax as per Motification No. 6/2005 dated (01.03.2005. This limit was subseguently
g lakhs in the year 2007-08 vide Notification No. 4/2007-Service Tax dated
pe. 10 lakh in the year 20R-09 vide Notification No,

18.

increased to Rs
01.03.2007, and then again increased 1o

g/2008-Service Tax dated 01.03.2008.

-
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19.  In view of the above, it is clear that if reimbursement expenses are not considered, the
income mentioned in the table at para 16 of this Order for the year 2006-07 to 2010-11 falls
under the threshold exemption limit. However, | find that the appellant has crossed the
threshold exemption limit of Rs.10 lakh in the year 2011-14.

20, Thus, | do not find appellant lia ble for payment of Service tax for the period from 2006-
07 to 2010-11, Since there is no liability of Service tax, interest under Section 75 and penalty
under Section 78 are also not warranted for this period. However, the appellant is liable for
payment of Service tax far the taxable amount above threshold limit of Rs. 10 lakh along with

applicable interest a nd penalty for the year 2011-12.

71, With regard to penaity imposed under the Section 77(1) (a) and 77{2} of Finance Act,
1994, | do not interfere with the quantum of penalty.

22, In view of the foregoing discussion, the appeal is hereby dispased off o the above

extent,
fﬁib;ﬂ-ﬁ-‘ At
"4 DR. BALBIR SINGH]
NAL DIRECTOR.GE ,
ADDITIONAL DIRECTOR GE Kfm,wrf?ﬁs}
afu, AFMEDBE!AD.
Date: .04.2018 F.No. \2/200/BVR/2017
BY RPAD.
To,

 Jagdish M Pithia
B-11, Balaji Avenue,
Near Moti Baug,
Junagadh.

Copy to !
1. The Chief Commissioner, cGST & Central

7. The Commissioner, CGST & Central Excise, gh
3, The Jurisdictional Deputy/ Assistant Commissioner, Bhavnagar.

4. The t/Addl Commissioner , Systems, CGST, Rajkot
5. Guard File.

Excise, Ahmedabad Zone.
aynagar/ Commissioner ({Appeals), Rajkot.



