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*sqr rqtl.tLr-+.i.g. (('fr.ff.) karo tb.t..?otte t grtr qd d-l 3ifu"s vrier s.

.9/a.!rg-sg.&. f-di6 ?E,.ri.?otre }. :r"+ewr C, ai d-d-fi{ ft'd, nqr r5rfr{rr+ rrqrar ffi,
3r6qdrqle si-dd {B.- mt fdra :rft}ft-rq lsqu frI qRLe, i,frq saqlq g€; sfuB'+a tquu ff qRT

rg t :jad-a d 61 4€ 3rffif t saai d :ntsr crftf, f,G * slrq t 3rfrd crffi t sc fr

fr..c+a Bq aTqT t

In pursuance to []oar(l s Notilication No. 26/2017-Cl.trx.(NT) dated 77.1O.'.217 rearl

riith Board's orcler No. 05l2017 sT dated 16.11.2017, Dr. Balbir singh, Aclditional Director

General of Taxpal'er Sen,ices, Ahrnc<labad Zonal Unit, Ahmedabad has been appointerl as

Appellate Authoritr. for the prtrpose of passing orders in respect ol appeals liled under

Siition 35of Central Excise Act, '19'14 and Set:tion 85 of the Finance Act, 1994

3{q{ 3nEd/ g 
-q+a $qe-dl lq .rqrd/ s6r-{6 Jiqf,d, fi-;A-q 3.qr{ el@/ fsl6a {Ifr6tc i arrr;rrR

l amfitnfrr sam' jqtfifud .,rfl'ry siaer t qffia: r

Arising oui of above mentionerl OIO 
-issue6 by Additional/Joint/ Deptr tr'7 Assistant

Commissioner, Central Excise ,/ Service Tax, Raikol / Jamnagar / Gandhidham :

3r{-d-f,dt & cfridr& 6r arsI (rd STII /Name & Address of the ApPellants & Respondent :-

M/s Smit Engineering, 3O1, Xylem APpartment,Nr. Satyanarayan Temple, Bhavnagar

$-s ileer(3rqtfl t cqfud +i* dqtrd ffifua atr-h fr 
=c--{+d 

crffi I qrfuc'{"r & $rT81

.tr{rj qrw * s+ar Ht/
Anr pefqgn aggriererl b\ thrs ()rder rn-Appeal mar [rle an appeal to the appropriale aLllhoril\
ln the lollo\\'lng \\ a\ .

firr rra .i;8-q raqr q16 r'd €drm{ 31ffi{ ;qrq'rfu-flur e cfa 3frfr, idq *qre qra

3iffi ,i;A *i qqr r.rse t. :rr+a qq f=e.a $tuB-+q, tgga ffr crm 86 * 3n+'rd

ffiEa wrr St ar e.ndt t tt

Appeal to Customs, Excrse & Sen,ice Tax Appt:llate Tribunal under Section 35B ol CEA, L9'1'1

/ Under Section 86 ol the Finarrce Act, 199'1 an appeal lies to:-

raft+rtrr qcqira t rreRra sgfr ffrffd fiqI el6, n-ffq scqrca EI.q (,ti t-drfl 3rqrfi-q

-qlqftEG # nrt sr6, n€e 6di6 d 2, JT{ t E{4', 4g ftFdt, 6} 6l'drff qGq l/
'lhe special benr h r.)l Cust,ms. Err isc h' Se]1 ice Tax Appellale Tribunal of West BIo|k No. 2.

R.K. Puram. Nerr Delhi in irll matters relatirg to classification and valuation.

lqt-f,d qfi:rd-d l(al A d?nq an, 3rffi * .rrorar slq Hefr 3rffi fifir ef6. ffiq s.qe :F+ ('d
t-qT6T sfeq -ffi+lot t@e) Sr cRn-q qtfs" *fu-6T, . qiaifiq" 6s. c5ardt ar+a-.rsrEi

3ra4{rdrd 3.".1q +t 8r rrff EGq l/

To the West resional bench of Customs, Ilxcise & Service Tax Appellatq TribuJral (CESTAT) at.
2' Floor. Bhalmalr Bharvan. Asanra Ahmedabatl-380016 in case ol appeals olher lllan as
menlioned in para- l(a; abote

(ii)
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(iii)

(B)

(i)

(ii)

affiq;qrqrB-6'{ur fi sqtT Jrfif, nraa +r? * Rq adq r.srq ?rFfi 1riffo1 lMt, zoot,
fi ffi{ff 6 6 3ia?td Frqtfta lsv ar} tqr sa-s +t qR cm fr dt ffiT srar qG(' r 5+& t
6;+ t iFq w; cfr & Hrzr, d6r -.crq T6 St airr ,eqrs 61 4i4 3i1-{ dqTql ,r{ ral-;r, rc(' s

ars qr rg$ 6ff. s drur Fc( sr 50 dro wq ils Jrqclr 50 drs tc(r t 3{fu6" t d rqrr:
1,000/- 5q+, 5,000/- Fqt 3i?rcn 10,000/- wi +r Ftrift-a r+il ?16 ffr cfr {iilrd mtt Btfka
qT*F'6r rrrara. *im-a Jtrrq ;qrqtitlowT 6r qnsr * {6rd6 {B'{rR t aF{ fr ffiI efr

i+rA6-d6 # + *6 rqnr arft |51fu-f, +m 5rrc rdqr i+-qr drdr arftq r €irfua grrc 6r srnarn

d-+ 6r rs rnor d dar aTG!.ro fldfua Jq-ffi;erqfu-+-.ruT ffr srR{r Rrd t r rer4a-ine?r
(rt rf*q t fr\,3niftT-q{ t €Rr 500/- sw +r fiqi.tra er(;6 srlt rrar ilrn t/

The aooeal ro llre ADDellate Tribunal shall bc filed in ouadruolicate in lorm EA-3 / as
nrescribed under Rul'e'6 oI Centra] Excise {ADp('all Rulesl 2001'and shall be accomnanied
acainst one rvhich at least should be accorhbartied bt a fee ol' Rs. 1,000/ Rs.5O00/ ,

R:s. 10-00O/- where amount oIdun demand / interest / oenaln /refund is uoto 5 Lac.. 5 Lac to
50 Lac and above 50 Lac respeclivelv in tlie lorm of crossFd bank draft in favour of Asst.
Resistrar of branch oI anr nominated oublic sector bank ofthe olace shere the bench of arrr
noHrinated oublic sector bank of the olace rrhere the bench'of the Tribunal is situated.
Application inade for Rranl oI stirr slrali be accompanied bt a fee of Rs. 500/ .

3{fidfq ;qrqrftrfiur fi uqar yq]-d. rdid }rFrra{4, 1 
qq4 #I trRr 86(1 I + 3{d?F Qql6{

fiffi, 1994, + R{q 9(1) * .rra Btffta cc-d s.r.-s fr En cfui ji Sr ar s4ilfr azi rs+
srer Bs arhr t l*cg Jfr-d SI 4S d, rsfi cF €rer fr TiEaE st (rfrA t t'qi cF rqrB-d
*dr aftg 3ik fdfr't rq t 6n (16 cfr + sRr, 66r tdm{ 6r im ,qro 6t ai4 rltt aqrqr
rrqr acl-dr. 5c(r 5 Erg qI Tst 6q. 5 druI 5qq qT 50 drg 5qq d?F :rara 50 drtl 5c(r t
rfu'-o'5 6 frzRr: 1,0001 $qt, 5,000/ wr$:rrqr 10,000/- sq$ mr fatftra rar e1a fi *F
€ara *tr RqiR-a qta 6r elrifl"r, nrifu-d Jffiq ;rrrqrB-flTr *r srcr * r6r++'1p*o 4t

ro q ffi sfr {r6*m6 q-fr * d'6 ram srff ffid *-m 5rqc Erdnr Ffiqr sr;rr qrGt r 'ftifu'a
grrc 6r sl4inil, d-+ Sr ss wur fr 6tar ilG\r il6r rftifud 3lfr-dlq hTqlftI-flnr ffr rnor Rla t r

serJrd Jn{qr (e li'$ t R(' nr}ff-q, + sRr 500/- sc(r 6r ftqi'ft-d erffi rrT rr;n ilm rl

The appeal under sub section (llul Section 80 ol lhe Finance Act. 1994. to thc Appellate
Tribundl Shall l"r filed rn ouadr'u'oli.atc in Form S.T.5 as orescribed under Rule 9l ll ol thc
Service Tax Rules. 1994. ahd Shall be accomoanied bv a cbor of the order aooealetl hpainst
lone of u hich shall be certified coor I and sliould be hccomdanied bv a fees' 6f Rs. lO00 /
i^ here lhe amounl oI sen ice lax &'rhterest demanded & pena'ltv levied of Rs. 5 Lakhs or less.
Rs.5000/- whcre lhe amounl of service tar & interest deman'ded & penaltr leviec is rrurc
than five lakhs but nol exceedins Rs. Fi[tv Lakhs, Rs.]0.000/- where the amount of service
ta-{ & inleresl demarrded & nenhltv levied is more than fift\ Lakhs rupees. in the lorm of
crossed bank dra[t in faroui o[ tlie Assistant Resistra-r of lhe bench o[ nomirrated Publrc
Sector Pank of the place uhere the bench of Tri6unal is situared. / Application made flor
grant ofstav shall beaccompanied br a fee o1 Rs.500/ .

frca srfufr-{q, 1994 €r qrr 86 fr :;q-qrr3i} (2) (rE (2A) fi 3id?td ($ fir 4S $fifr, t-qrmr

fii.rrr+rdr, 1994, + G-q-q 9(2) rd 9(2A) *. raa Fruift-a v.rd s.r.-7 fr ffr or sM ati ret qrrr

Jrq'-+-d, adq raqrd aJe.F $?rdr J{r"q"f,d (}fid), td-q Tacr{ ar6 {dT{r crR-d $rtqr & cfrqi
66ra *t (r4* S u6 cft ffirFrd 61fr ErFq $tr yrqro d-d(r Tr6rq,F $r{fld 3fr4r Tq|qf,d

adq r.qr ?16/ i-drfl, +i $ffiq ;qrqrB*roT 6t 3{#{d # +r-e +r fr*q'r -i dr-d 3iTali fir
cfr sfr snr fr Fora r{fr 6i?fr r /
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be
hled in For ST.7 as prescribed urrder Rule 9 (2) & 9[2A) of the Service Tax Rules, 1994 and
shall be accompanied br a cop-r of order ol Comnrissioner Central Excise or Commissioner.
Central Excise (Appeals) (one o[ rrhich shall be a certified cop])and copl of the order passed
b-v the Commissioner authorizing the Assistant Commissioner or Deputr. Commissioner of
Central Excise/ Senice Ta-x to file the appeal before the Appellate Tribunal.

fi+r rra, idrq :cqr rra r.i €-or+r r$'&'s crfr+.{lT (tF-c) fi cft gffi t arqd fr +dq
r.cld g6:rfuft-qq 1944 SI tll{r 35(rs fi nE'rtfl, d & ffiq sBft-cc, 1994 fr qRr s3 t
3id:14 $ar+a *t ,t mzl & ,€ t, Ts :rrtqr t cfa yq&q cre-6{"T d- Jq'f, +-G {rrrtr 3aqr
rr66/SEI +-{ ffEr + 10 sfu|d (10?o). B6r arri ed ;i-ilar ffid t. qr sHrdr. rq t-*e +qhn
*qrfra t, irr erd?rEr F+.qr dN. ded fu Fs enr + fud dqr fr dri Erfu JsB-d i-q {Tfti {s
6tt5 tc(r t:.rft-+ a fr1

#ftq sacra er6 t.d fdFn-r * 3iilrtd'aiq fu\, rrq afds" fr trE ?rTfa-d t
(i) qm tt * fi jra-frc rrs
(i0 ffie aryr 6r fr 4* Trikl {rft'l
(iii) ffie ilTr lM S F-{q 6 + 3id?td iq ren_q

- drd z16 F+ {g trnr * crdqra Hlq (s Z) sfrB-++ 2014 + 3mi?{ + Tn hfr Jffiq
qrffi * qrrai EqI{Ffi-4 rx{?rf, 3|S (rd Jfd *t erzl +& MU

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made applicable to Service Tax under Section 83 ofthe Finance Act, 199.+,
an appeal against this order shall lie before the Tribunal on payment of l0% of the dut\.
demanded rrhere dutr or dutr and penaltr are in dispule, or penalti, rrhere penaltl alone is ih
dispute, provided the amourit of pie-depbsit pal'abl-e ivould 'be subject to d ceiling of Rs. I 0
Crores,

Under Central Excisc and Serwice Tax, "Duh- Demanded' shall include :

(i) amourl determincd under Seclion I 1 D;
(ii) amount o[ errone()us Cenvat Credil taken;
(iii) amount pat able under Rule 6 of the Cenvat Credit Rules

- prolided furlher lhat the provisions ol this Section shall not applr to lhe sta\
app)ication and appeals pending lx flore an.r appeliate authoritr prior to the cb'nimr.ncement df
the Finance (No.2) Act,2014.
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(c)

(i)

(ii)

(iii)

(n,)

(u)

(ui)

(D)

(E)

(F)

sr{r F{iFT{ *t grtrw rriaa :

Revision aooliEation to Government of India:
fs yrdci #'qdfr&rur qTfu6T ffifuE fr1ad A. i,*q Jrqrd r1a ufrfr+r. roql Sr um

35EE +' qq-qt{il+ + lrd"h:r* sF+E, slr{a [{mr{, q-+freq yrtrra $-+T$. fucd q{rfrq, {rs{-d
EsrFT, d"?i qG-fri#d-d dtc swa, reE ar:l, a$ ftpff-rrboor, d fuqr arai arfNr I
A rerision aoolication lies to thc Under Secretan. to the Covcrnment o[ India. Rerision
Annlicalion [Jhit- Minrstn oI liuance. IJeDartment of Revenue. 4th Floor. Jee'an l)een
Birildine. Parliamcnt Street. Nerr Delhi I 10001. under Section 35EE of the CEA lq+4 rh
respecrbIlhe follosing case, gorerned lrr [irst proriso to sub-section ll)ofSecrion-358 ibid:

qfA Hrf, * Gffi r+sra + arrd r, ,r-dr a6-grF G;fr qw 6i ffi 6T-{Eri t grsR r|6 *'qrrrwa
t dna qr fulfr ir.T *rre.ri zn fu{ fu'd'a6 ergr alE t 4gt argru a6 qrTrraa * qf{rd, qr fuST

** rfo t qr srflur fr qm * r$F{ur t qt{Ta. Ed onh sr Ed ersr q6 fr ffrd * +rsra
*. HITFA frI/
In case of anr' loss c,f soods. where thc loss occurs in transit from a facton' to a rnarehousr: or
to another fdcton orTrorn one rrarchousc Io anolher durinc lhe r-ourse of processrn( ol lltt
goods in a rvareh<juse or in storage rvhether in a factory or in"a uareltouse

&'|Id t qr6{ Gifr {Ts( qr atr 6} fua +r G ard t Effiur fr s--a-+-d 6.t qrf, lr{ }rt1 4t
idq rcsrE g.6 t gc (Rt"d) + E-rrd fr, rf erTra t Erfl fuS {T-(,ir sfl 6} ffid 61 4-S tl

ln case of rebate of dut| of excise on goods exDorted to anv countn, or territon- outside Inclia
of on excisable materidl _uqed in the'manufalture of the-goods rihich are eiported to anr
countr\- or territon outside lndia.

zrft reqrq elffi 6r erzrdra' B-\, FdaT s.'rrd A. {ra{. "+crd 
qr sldrd +) ara frqia frqr arqr tt r

In case oIg"oods exp-orted outside lndia cxporl To Nepal or Bhutan. without pa\menl crf dutr.

qfrfttqd rcqr + ,.qrn sl6 fi arrora * frr' di SqA irfri gs vfufr'+q t'd f{r+ fu
frffrra) + ff68 rrzr 61 45 t $h t$ vrler d sr++a isfia) * rERr fl+a nfuF-+q la zr.

1998 fr urr 109 t -dRr F-{d ff rE f,rlre verEt ffifu q{ qI qK A qrfta l+('?ir' tti
Credit of anr durr aliorved to be utrlizerl lo\\ards pa\ment o[ excise dutr on final l)rodu(ls
under the oiovisions oi lhis Act or thc Rules made there under such order is nassed br the
Commissioher {Appealsl on or a[rer. lhe dale appointed under Sec. 109 of lhe Finance [No.2l
Act 1998

3c{trd 3rlif;r 6I d cft-qi qEr* +ircqr EA-8 fr, st 6r frdq rccre;r ?16 tymat l:;ffir,
2001, +'B-qq s + 3iilria'Efrf+-d t, rs vrlqr t €iqur * 3 qF h 3Hra'6t affi qrff(' 

r

3ct+d 3iri(;r fr €rq {d vBlr a vfi-s sriqr fi Ei cfrqi +iilrd fr affi qG(rt rTRr & A,-ff?t
iiqr( q@ riBB.qa, 1044 6I trRr 35-8tr * rea Fglftd sl6 ffI rrdrs-rfi * qrftq + *{ .r{

rR-6 # cfa {drd 6I sifr ilrtsqr I
The above apolication shall be matle in rlrrnlicate in Form No. EA 8 as specified under Rul,'. 't
of Central Extise lAppealsl Rules. 2001 rr'itlrin .l months [rom the date on uhich lhe order
sousht to be aooeailed asaihsr is communicated and shall be acconroanied b\ tuo coDies ea(ll
ot rHe OIO and' Order.li.Aooeal. [t shoLrld also bc accomoanied b\ a coor' of TR-6 Challarr
evidencing pa-\ menr of prestiibed fce as prescriUed under Section 35 EE oI'CEA. 191 1. unrler
Major Head of Account.

c-ditroT 3r}r{ * srrr ffifua Etfrita sr6 SI 3rdTs?t Sr orfr qrBq 
r

ftf ,ala.a (6q t'fr- dTs sq$ qr is$ 6-ff fr at r.rt 2ool- 6r alrrarfr fuqr aE' 3it{ qfr Fdrm
r+q \.fi arq sq$ t ;uIdI 6 d $rs 1000 -/ 6r srrrdEr aqT dfr r

The revision anDlicalion shall bc accomuanied'bl a tee of Rs. 200/- rrhere the amount
involved in Rupees One Lac or less and Rs. l0U0/ \\'here the amount'invol\ed is more than
Rupees One Lac.

qft fs mtsr a +€ rya $rlqt 6r u+r&t I d q?d6 qil Jnaer t R(' em *r elrdrfr, JTd-{d
rrr t 1+.-{r anr qTB-a'i f€ dxq fi afi ol eft ST ft-@T ri& 4r-{ t d-d-} +'fu' qefurfr 3rm+q
rqrfu-wur +i t'+ g{fa qr #ftq sr6ri 6'i \16 xri{fr l+-ql grdr t t / tn case, if the order
covers rarious rrumbers of orrler- in Origrnal. lee Ior each O.l.O. should be oaid in rhc
aloresaid manner. not rritlrstandinq thc lac-i rhal rhe one appeal to the Aopellanl Trihunal or
the one applicalion lo the Central Golt. As lhe case mar be] is filled to avoid scriptoria rlork il
excising Rd. 1 lakh lee ot Rs. 100/- lor ca, h.

qqrgeifiId ;qrqrerq qr6 3rfrGq-F, 1975, + :r+cfi t fi 3{;r+m {d nrlcr ('d +arrrm yrest SI
cft q{ frirft-d 6.50 fq$ 6I ;qrqrfr{ sl.a fdfr-c "d:rT dar arftqr I "
One copr of aontication or O.l.O. ad rht. case mar be. and the order of the adiudrcarinp
authoriii shall 'br-ar a court lee stamr: of Rs. 6.50 aS prescribed under Schedule-l ih terms oT
rhe Couil Fee Act, 1975, as amenderl.'

fi+r l1a. *_ffq yirrr eiiq r'd €-cr6a 3ltrrq;qrqlB+lrT (6r* fdfu) l:i:rqryradr, i982 * dffi-d
('d 3#q {iEF.,.E 4Erdt +l €'Fafud 6fA Erd fi dtr cfi tqra 3Tr+ffid B-qT arar tr r
Attention is also invited to the rules coi crinq these and orher related matters contained in the
Customs, Excise and Sen'ice Appellate Tribu-ital (Procedure) Rules, 1982.

r.E 3rfiA-q crffi +i 3t*d Erfu-d 6{A S ,FriR-d eqrr+, fusfa Jik ilfrfrda crd'rnat + fd('.
3{$-dltff far+t?n-q id€rgd r.ru..r.v. cbec. gov. in +t to g+d H f I
For the elaborate. d-etailed and laresl provisions relaling lo filine of appeal ro rhe highr r
appellate aulhoril\. the appellant mav rcler t() lhe Departm-ental wetisite \\r\i\\ .bc. ,-lu\.rn

(G)
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ORDER.IN-APPEAL

M/s. Smit Engineering, Block No.301, Xylem Apartment, Near Satyanarayan Temple,

Bhavnagar (hereinafter referred to as "the appellant") has filed the present appeal against OIO

No.120/ACISTAXlDlVl20L6-17 dated 31.03.2017 (hereinafter referred to as "the impugned

order") passed by the Assistant Commissioner (AE), Central Excise, H,Q.-Bhavnagar

(hereinafter referred to as "the adjudicating authority").

2.7 Briefly stated, the facts are that on the basis of an intelligence, an inquiry was initiated

under summon proceedings against the appellant on 11.01.2013. During scrutiny of the

documents, submitted by the appellant, the department observed that:-

. During the F.Y. 2008-09 lo 2012-13, the appellant was providing Manpower

Recruitment & Supply Service to various service recipients including some SEZ

U n its/Develop e r;

. The appellant had claimed exemption of the services provided to SEZ units under

Notification No. 12l2013-ST dated 01,07 .2013, but the appellant had failed to

follow the procedure as prescribed in Para 3(ii) of Notification ibid;

o On comparing the value, shown in Form 26A5 & lnvoices issued by the appellant etc.

with that shown in ST-3 Returns submitted by the appellant, the department

observed that the appellant had not correctly discharged its service tax liability

during said period;

o For the first 3 years i.e. F.Y. 2008-09 to 2010-11, being liability to make payment of

service tax on receipt basis, the differential amount of service tax was calculated by

the department by comparing the data reflected in Form 26A5 with the taxable

value shown in ST-3 Returns for the relevant period, while for the subsequent 2

years i.e. F.Y. 201,1,-12lo 20!2-73, being Iiability to make payment of service tax on

bill basis, the differential amount of service tax was calculated by the department by

comparing the taxable value shown in the invoices issued by the appellant with that

shown in ST-3 Returns for the relevant period.

2.2 During the inquiry, a statement of Shri Ranmalbhai G. Vadher, Proprietor of the

appellant firm was also recorded on 27.L2.20t3, wherein he inter alia stated that they had

provided Manpower Recruitment & Supply Services to various customers including some SEZ

U n its/developers; that they had also provlded services as a sub-contractor to some

contractors viz. M/s. Simplex lnfrastructure Ltd., M/s, Vijaya Tank and Vessel P.Ltd., M/s.

Thermax Engineering Construction Co.Ltd., M/s. Gannon Dunkerley & Company Ltd. M/s.

Afcons lnfrastructure Ltd., and M/s, Reliance Petroleum Ltd., who provided services to 5EZ

Units viz. M/s. Reliance Industries Ltd., Jamnagar; M/s, Pipavav Defence and Offshore

Engineering Company Ltd. (previously l<nown as Pipavav Shipyard Ltd.); that they had also

provided services directly to some SEZ Units; that they had neither charged service tax from

said contractors of SEZ units/SEZ units, nor paid service tax to the government exchequer,

3. Accordingly, a SCN dated 17.04.2014 was issued to the appellant proposing for

demand ofService Tax of Rs,36,02,090/- under proviso to Section 73(1) of Finance Act, 1994

along with interest as provided under Section 75 of Finance Act, 1994. lmposition of penalties

had also been proposed under Section 77 &78 of Fin a nce Act, 1994 in the captioned SCN.

4.L The demand, made in the aforesaid SCN, was confirmed by the adjudicating authority

vide impugned order dated 3L.03.70Ll by confirming the demand of Service Tax of

Rs.36,02,090/- under Section 73(2) of Finance, 1994 along with interest thereon under Section

75 of Finance Act, 1994, and by imposing penalties amounting to Rs.10,000/- & Rs.36,02,090/-

upon the appellant under Section 1712) &78 of Finance Act, 1994, respectively.

--3-
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4.2 In the aforesaid impugned order, the adjudicating authority has held that:-

o Upto February-2011, according to Notification No 09/2009-5T dated 03 03 2009,

exemption from service tax for the services provided to SEZ unit/developer was not

available and the appellant was required to pay such service tax first and then the

SEZ Unit/Developer could claim refund of such service tax paid;

o From 01.03.2011, exemption from service tax was available subject to

production/su bm ission of the list of services approved by the approval committee

for the SEZ Unit/Developer and Declaration in Form A-1 from the SEZ

Unit/Developer or Authorisation Letter in Form A-2 from the jurisdictional

De puty/Assista nt Commissioner of Central Excise, which the appellant had not

produced during the inquiry proceedings, and thus had not followed the procedure

laid down under the relevant Notification No.17/2011-ST dated 01 03.2011 &

No.40/2012-ST dated 20.06.2012;

. The appellant had produced Authorisation Letters in Form A-2 submitted by tV/s.

Rellance Industries Ltd. & M/s. Pipavav Defence & Offshore Engineering P Ltd.,

which were issued after March, 2013, whereas the period involved in the present

case is upto March, 201.3. Hence, the appellant cannot claim exemption on the basis

of said Authorisation Lettersi AND

. The appellant had failed to produce any cogent evidence like Bank Statements or

copies of Bank Account Passbooks etc. in support of their claim that they had not

received payments as reflected in Form 26As.

5. Feeling aggrieved, the appellant has filed the present appeal on the following

grounds:-

e The ad.iudicating authority has considered the amount of service tax paid through

GAR-7 Challans/CENVAT Credit durlng the F.Y. 2012-13 as Rs,4,80,448/- as against

actual payment of Rs. 15,05,800/-. Thus, there is calculation error in raising demand

of service tax during the F.Y. 2012-13. The service tax demand would have been

given Rs. 75,76,1381- instead of confirmed demand of Rs.36,02,090/- resulting into

reduction of demand by Rs. 10,25,352/-

o The difference found on reconciliation is mainly on account of exempt services

provided to SEZ units. The adjudicating authority admitted in the order that servlces

were in fact provided to SEZ units but has denied substantial benefit due to

procedural lapses as prescribed in related CBEC circulars prevailing in different

period;

r ln this regard, there are some judgements of Hon'ble High Courts where it is held

that substantial benefit cannot be denied because of procedural irregularities. Said

ludgements have been accepted by the department as clarified by the Board vide

Circu la r N o. 1063 I 2 / 2018-CX d ated 16. 02. 20 18;

o The provisions of SEZ Act, 2005 shall prevail, whlch speclfically provides exemption

from Service Tax on taxable service provided to SEZ units/developer.

o The services wholly consumed within 5EZ are not covered within the notifications

related to procedural compliance referred to in the order passed.

o They had provided Authorisation Letters in Form A-2 submitted by M/s. Reliance

lndustries Ltd. & M/s, Pipavav Defence & Offshore Engineering P.Ltd., which was

compliance of procedure for supply to SEZ unitsj
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. The SCN issued is barred by limitation of time as there is no case of fraud, collusion,

suppression offacts or m isrep rese ntation with intend to evade tax and further the

extended period invoked is also not in accordance with the recent circular lssued by

the CBEC related to SCN, adjudication, recovery etc. matters and decided case laws.

. ln view of the above, penalties under various provisions cannot be demanded;

6. Personal hearing was also held on 09.03.2018, wherein 5hri Jayesh N4ehta, CA

appeared on behalf of the appellant and requested to consider their written submission in

Appeal Proceed ings.

7. The appeals were filed before the Commissioner (Appeals), Raikot. The undersigned

has been nominated as Commissioner (Appeals) / Appellate Authority as regards to the case of

appellant vide Board's Circular No. 208161201'1-service Tax dated 71 L0.2017 and Board's

Order No. 05/2017-Service Tax dated L6.11.2011 issued by the Under Secretary (Service Tax),

G.O.l, M.O.F, Department of Revenue, CBEC, Service Tax Wing.

8. I have carefully gone through the facts of case, the grounds mentioned in the appeal

and the submissions made by the appellant. The moot question, to be decided in this appeal,

is whether the appellant is eligible for exemption from payment of service tax for the period

2008-09 to 2012-1,3 on Manpower supplies made to SEZ units and the appellant is lia b le to pay

Service Tax along with interest & penalties as imposed in the impugned order or otherwise.

9.1 I find that the difference found on reconciliation is mainly on account of servtces

provided to SEZ units. ln this regard, lfind that Notification No.04/2004-5T dated 31.03.2004

exempts "ony toxoble service provided to o SEZ unit/Developer of SEZ by ony service provider

for consumption of the services within such SEZ t'rom the whole of service tox levioble thereon,

subject to the following conditions, nomely:-

(i) the developer hos been opproved by the Boord of Approvols to develop, operote

ond mointoin the Special Economic Zone;

(ii) the unit of the Speciol Economic Zone hos been opproved by the

Development Commissioner or Boord of Approvols, os the cose moy be, to
estoblish the unit in the Speciol Economic Zone;

(iii) the developer or unit of a Speciol Economic Zone shall mointoin proper occount of

receipt ond utilizotion of the soid toxoble services.

9.2 I find that the appellant has provided taxable service to SEZ units/developer of SEZ for

consumption of the services within such 5EZ. However, the appellant had failed to fulfil the

aforesaid (i) to (iii) conditions, as shown in said Notification No.04/2004-5T dated 31.03.2004.

Hence benefit of exemption on the services provided upto 02.03.2009 (till the date of issuance

of subsequent Notification No. 09/2009-5T dated 03.03.2009) is not available to the appellant

9.3 | also find that Notification No. 09/2009-5T dated 03.03.2009 as amended by

Notification No. 15/2009-ST dated 20.05,2009 exempts the taxable services which are

provided in relation to the authorised operations in a SEZ, and received by a developer or SEZ

units, from the whole ofthe service tax leviable thereon subject to the following conditions:-

"(o) the developer or SEZ units sholl get the list of services os ore required in relotion to

the outhorised operotions in the SEZ, opproved t'rom the Approvol Committee
(hereinot'ter ret'erred to os the specit'ied services);

(b) the developer or SEZ units cloiming the exemption octuolly uses the specified

services in relotion to the outhorised operotions in the SEZ;

(c) the exemption cloimed by the developer or SEZ units sholt be provided by woy of
refund of service tox poid on the specit'ied services used in relotion to the outhorised
operotions in the Speciol Economic Zone except t'or services consumed wholly within the
SpecioI Economic Zone;"
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9.4 | also find that Notification No. 17/2011-ST dated 01.03.2011 exempts the taxable

services which are provided in relation to the authorised operations in a SEZ, and received by

a developer or SEZ units, from the whole of the service tax leviable thereon provided that the

services received and used for authorised operations are wholly consumed within the SEZ. ln

the captioned Notification, the provider of such services has an option not to pay the service

tax ab initio instead of the Unit or Developer claiming exemption by way of refund in terms of

this notification subject to the fulfilment of certain conditions as imposed in the said

n otification.

9.5 I also find that Notification No. 40 / 2012-ST dated 20.06.201.2 exempts the services

received by a SEZ unit or Developer of 5EZ and used for the authorised operations, from the

whole of the service tax, education cess and secondary and higher education cess leviable

thereon subject to the following conditions, namely:-

(o) "the exemption sholl be provided by way of refund of service tax poid on the

specified services received by o unit located in o SEZ or the developer of SEZ ond used

for the outhorised operotions:

Provided that where the specit'ied services received in SEZ ond used t'or the

outhorrsed operotions ore wholly consumed within the SEZ, the person lioble to poy

service tox hos the option not to poy the service tox ob initio insteqd of the SEZ unit or

the developer cloiming exemption by woy of ret'und in terms of this notificotion,

Explonotion.- For the purposes of this notificotion, the expression "wholly

consumed" refers to such specified services received by the unit of o SEZ or the
developer ond used t'or the outhorised operotions, where the ploce of provision

determinable in occordonce with the Place of provision of Services Rules,

2O12(hereinofter ret'erred os the POP Rules) is os under:-

(i) in respect of servrces specit'ied rn rule 4 of the pop Rules, the ploce where the
services ore octuolly performed is within the SEZ;or

(ii) in respect of services specit'ied in rule 5 of the POp Rules, the ploce where the
property is locoted or intended to be locoted is within the SEZ; or

(iii) in respect of services other than those fotling under clouses (i) ond (ii), the
recipient does not own or corry on ony business other thon the operotions in

SEZ;

(b) ..... ond

(c) for the purpose of cloiming exemption, the lJnit of o SEZ or developer sholl
obtoin a list of services thot ore lioble to service tox as ore required t'or the outhorised
operotions opproved by the Approvol Committee (hereinofter referred to os the
specified services) of the concerned SEZ;

(d) for the purpose of cloiming ob initio exemption, the unit of o SEZ or developer
sholl furnish o decloration in Form A-i., verified by the specit'ied ot't'icer of the sEZ, in
oddition to the list specit'ied under conditton (c); the unit of o sEZ or developer who does

not own or corry on ony business other thon the operotions in SEZ, sholl declare to thot
effect in Form A-1;

(e) the unit of o sEZ or deveroper croiming the exemption sholl decrore thqt the
specified services on which exemption and/ or ret'und is cloimed, hove been used for the
o utho ri se d o pe ro t i o n s; "

9.6 ln view of the aforesaid (i) Notification Nos. 09/2009-sr dated 03.03.2009 as amended
by Notification No. 15/2009-sr dated 20.05.2009; (ti) Notification No. 1712011-ST dated
01 03.2011; and (iii) Notification No. 40/2012-sr dated 20.06.20i.2, exempt the services

received by a sEZ unit and used for the authorised operations, from the whole of the service

tax leviable thereon by way of refund. However, to avail the ab initio benefit of exemption
notification, ibid, the appellant should have followed the following procedures:_
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(i) The services should be used by the SEZ for the authorised operations, and The

appellant should submit a list of services that are required for the authorised

operations approved by the Approval Committee for availing the benefit of

exemption under said Notification; and

(ii) The services should be wholly consumed within the SEZ i.e. the SEZ unit does

not own or carry on any business other than the operations in SEZ,

9.7 However, I find that the appellant has failed to follow the aforesaid prescribed

procedures. Unless, the appellant fulfil the conditions imposed in the aforesaid notifications,

and produces any evidence required there under, the ab lnitio benefit on the services

provided cannot be given to the appellant. Accordingly, the service tax liability should have

been discharged first by the appellant and the refund might have been claimed subsequently.

9.8 I also find that the appellant had produced Authorisation Letters in Form A-2

submitted by M/s. Reliance lndustries Ltd. & tv1/s, pipavav Defence & offshore Engineering

P.Ltd., which were issued after March, 2013, whereas the period involved in the present case

is upto March, 2013. Further, on going through the A-2 submitted by M/s. pipavav Defence &

offshore Engineering P.Ltd,, lfind that said sEZ unit is authorised to procure "Business

Auxiliary services" in terms of declaration furnished by the sEZ Unit/Developer. It means that
the Business Auxiliary Service is the specified services to be received from the appellant by

said sEZ unit. whereas, on going through the present appeal papers, I find that the appellant

has provided Manpower Recruitment & supply service to said sEZ unit. Hence, the appellant

cannot claim exemption on the basis of said Authorisation Letters. I also find that the

appellant has not submitted Authorisation Letters in Form A-2 in respect of remaining sEZ

units viz. M/s. viilay Tanks and Vessels p.Ltd.; M/s. pipavav shipyard Ltd., M/s. Reliance ports

and Terminals Ltd.; & Ir4/s. Reliance petroleum Ltd. etc. Hence, ldo not find any reason to

differ with the findings of the a dju d icatin g autho rity.

10. I also find that the appellant has argued that they had not received payments as

reflected in Form 26As. But, the appellant had failed to produce any cogent evidence like Bank

statements or copies of Bank Account passbooks etc. in support of their said claim. ln this
regard, I am in the agreement with the findings of the adjudicatlng authority given in para 3.3

to 3.3.2 0f the OtO.

11. I also find that the appellant has claimed that during the F.y. 2012-13, they had paid

service Tax totally amounting to Rs.15,05,800/- through GAR-7 challans/CENVAT Credit
Account, whereas Rs-4,80,4481- have been considered as paid in the captioned scN. Thus,

there is calculation error in raising demand of service tax during the F.y. 2012-13, and the
amount of demand should be reduced by Rs.10,25,352/-. ln this regard, I find that such

adjustment of tax already paid cannot be denied to the appellant. However, this is subject to
verification by the jurisdictional Range Superintendent,

12. I also find that the appellant should have declared the details of exempted services,
provided by them in their sr-3 Returns along with the Notification No., claimed for such

exemption, which the appellant had failed. I also find that the appellant had failed to correctly
assess and declare the amount of taxable service as well as the amount of service tax payable
in sr-3 Returns filed by them. Accordingry, the appelant has suppressed the materiar facts
with the department in contravention of the provisions of the Act with intent to evade
payment of service Tax. Hence, extended period is invokable in the present case, Thus, the
appellant is also liable for penalty under the provisions of section 77(2) & section 7g of the
Fin ance Act, 1994.

13. ln view of the above I pass the following order:,



9

v2lt6slBvRl20t7

(i) I drop the demand to the extent of the amount of Service Tax already paid but not

considered during the course of investi8ation, if any, as discussed in foregoing Para

11 of this order, subject to the condition that the appellant will produce

documentary evidence of payment of Service Tax of Rs.15,05,800/- through GAR-7

Challans/CENVAT Credit during the financial yeat 2012-13 to the jurisdictional

Range Su perinten de nt;

(ii) I confirm the remaining amount of Service Tax under the provisions of Section 73

of the Act, 1994

(iii) I confirm interest at the appropriate rate on the confirmed amount, as per this

order, under the provisions of Section 75 of the Act, 1-994;

(iv) | impose penalty equal to the amount of Service Tax, confirmed as per this order,

under the provisions of Section 78 of Finance Act, 1994;

(v) I impose penalty of Rs.10,000/- upon the appellant under the provisions of Section

77(2) of the Act, L994.

Accordingly, I dispose-offthe appeal filed by the appellant in above terms.
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