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Passed by Dr. Balbir Singh, Additional Director General (Taxpayer Services), Ahmedabad
Zonal Unit, Ahmedabad.
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In pursuance to Board's Notification No. 26/2017-C.Ex.(NT] dated 17 10217 read
with Board's Order No. 05/2017-8T dated 16.11.2017, Dr. Balbir Singh, Additional Director
General ol Taxpaver Services, Ahmedaluid Zonal Umt, Ahmedabad has been appointed as
Appellate: Authority for the purpose of passing orders i respect ol appeals filed under
Seetion 35 of Central Excise Act, 1944 and Section 83 of the Finance Act, 1994
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Arising out of above mentioned OI0 issued by Additional/Jont/Leputy, Axsistant
Commissioner, Central Excise | Service Tax, Rajkot | Jamnagar / Gandhidham

adrawat & STEE #7 19 UF T Name & Address of the Appellants & Hesponden)

M/s Smit Engineering, 301, Xylem Appartment Nr. Satyanarayan Temple, Bhavnagar
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Any person agericved by this Onder-in-Appeal may file an appeal to the appropriate authority
in fhe followimng way
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.-".|:|-|i:1-ral to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944
Under Section 86 of the Finance Act, 19494 an appeal lies to:-
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The F;E}l_-"l::i:lgl hench of Customs, Excise & Serviee Tax Appellate Tribunal of West Block No. 2,
RK. Puram, New Delhiin all matters relating ro classification and valuation,
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Ta the West regional bench of Customs, Excise & E:gn'!cr. Tax Appellate Tobunal (CESTAT) ar,

20 Floor, Bhatmali Bhawan, Asarwa Ahmedabad 380016 in case of appeals other than us
menbiaoned in para- 1iah alnee
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filted in quadruplicate in Form 5.T.5 as prescr under Rule 9(1 the

Service Tax Rules, 1994, and Shall be accompanied by a copy of the order appealed againist
jone o wﬁ:h shall be I:lﬂ_'llfll.‘l.’] vopv) and 5|:1|uul.-r.|. e 'Eml:n-mm mied by a rmpﬂ- Es. 1?@,‘
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(3 héﬂf_ﬂﬂrest demanded & penaliy levied is more than Afty Lakhs rupees, m the form of
CIO45E nk dralt in favour of the Assistant [-hl.'bmatmr of the bench of gominated Fublic
Sector Bank of the place where the bench of Tribunal s situated, [ Application made for
grant of stay shall be accompanied by a fee of Ra.500/ -
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The appeal under sub section (2 Hhrléﬂ.ﬂ of the secthion 86 the Finance Act 1954, shall he
filed] in For 3T.7 as prescribed under EKile *}cr_l.!i & Q2A) of the Service Tax Rules, 1994 and
shall be accompanied by a copy of omer of Commissioner Central Excise or Commuissioner,
Central Excise (Appeals) jone ol which shall be a certified copy) and copy of the order passed

bn the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of
Central Excise! Serviee Tax to file the appeal before the Appellate Tribunal.
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For an appeal 1o be filed belore 1the CESTAT, under Section 35F of the Central Excise Act,
1944 which is also made apphcable (o Service Tax under Section 83 of the Finance Act, 1994,
an appeal against this order shall lie before the Tribunal on pavment of 10% of the duty
demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
:‘é:'apuu:. providedl the amount of pre-deposit pavable would be subject to a ceiling of Rs. 10
rores,
Under Central Excise and Service Tax, "Duty Demancded” shall inciude

il amount determined under Section 11 [;
1) amount of erronecus Cenvat Credit taken;
i) pmount payvable under Bule & of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply 1o the stay
application and u!ipnnls ding before any appellate authority prior to the commencement of
the Finance (Mo 2) Act, 2014
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In case of any boss ol goods, where the loss occurs i trangit from 8 factony toa warehouse or
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In case of rebate of duty of excise on poods exported 10 any coumry o erritory outsule Indin
of on excisable matenal used in the manuficture of the goods which are exported to an
Country or territory outside India
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Credit of any duty allowed 1o be utilized towards pavment of excise duty on final products
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Attention is also invited 1o the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tolbamal (Procedure) Rules, 1982
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For the elaborate, detailed and latest provisions relating to fling of appeal to the higher
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ORDER-IN-APPEAL

M/s. Smit Engineering, Block No.301, Xylem Apartment, Near Satyanarayan Temple,
Bhavnagar (hereinafter referred to as “the appellant”) has filed the present appeal against QIO
MNo.120/AC/STAX/DIV/2016-17 dated 31.03.2017 |hereinafter referred to as "the impugned
order”] passed by the Assistant Commissioner [AE), Central Excise, H.Q.-Bhavnagar
|hereinafter referred to as “the adjudicating authority”).

2.1 Briefly stated, the facts are that on the basis of an intelligence, an ingquiry was initiated
under summon proceedings against the appellant on 11.01.2013. During scruting of the
documents, submitted by the appellant, the department observed that:-

e During the FY, 2008-09 to 2012-13. the appellant was providing Manpower
Recruitment & Supply Service to varipus service recipients including some 5EZ
Units/Developer,

s The appellant had claimed exemption of the services provided to SEZ units under
Matification Mo. 12/2013-5T dated 01.07 2013, but the appellant had failed to
follow the procedure as prescribed in Para 3{ii] of Notification ibid;

s On comparing the value, shown in Form 26AS & Invoices issued by the appellant ete.
with that shewn in $T-3 Returns submitted by the appellant, the department
observed that the appellant had not correctly discharged its service tax liability
during said period;

s For the first 3 years i.e. F.¥. 2008-09 to 2010-11, being lability to make payment of
service lax on receipt basis, the differential amount of service tax was calculated by
the department by comparing the data reflected In Form 26A5 with the taxable
value shown In 5T-3 Returns for the relevant period, while for the subseguent 2
years i.e, F.Y. 2011-12 to 2012-13. being liability to make payment of service tax on
bill basis, the differential amount of service tax was calculated by the department by
comparing the taxable value shown in the invaices issued by the appellant with that
shown in 5T-3 Returns for the relevant period.

2.2 During the inquiry, a statement of Shri Ranmalbhai G. Vadher, Proprietor of the
appellant firm was also recorded on 27.12.2013, whergin he inter alia stated that they had
provided Manpower Recruitment & Supply Services to various customers including some SEZ
Units/developers; that they had also provided services as a sub-contractor to some
contractors viz. M/s. Simplex Infrastructure Ltd., M/s. Vijaya Tank and Vessel P.ltd., M/s
Thermax Engineering Construction Co.ltd., M/s Gannon Dunkerley & Company Ltd, M/s.
Afcons Infrastructure Ltd., and M/s. Reliance Petroleum Ltd., who provided services to SEZ
Units viz. M/s. Reliance Industries Ltd., Jamnagar; M/s, Pipavav Defence and Offshare
Engineering Company Ltd. (previously known as Pipavav Shipyard Ltd.); that they had also
provided services directly to some SEZ Units; that they had neither charged service tax from
said contractors of SEZ units/SEZ units, nor pard service tax to the government exchagquer.

3. Accordingly, a SCN dated 17.04.2014 was issued to the appellant proposing for
demand of Service Tax of Rz, 36.02,090/- under proviso to Section 73(1) of Finance Act, 1994
along with interest as provided under Section 75 of Finance Act, 1994, Imposition of penalties
had also been proposed under Section 77 & 78 of Finance Act, 1994 in the captioned SCN.

4.1  The demand, made in the aforesaid SCN, was confirmed by the adjudicating autharity
vide impugned order dated 3103.2017 by confirming the demand of Service Tax of
Rs.36,02,090/- under Section 72(2} of Finance, 1994 along with Interest thereon under Section
75 of Finance Act, 1994, and by impasing penalties amounting to Rs.10,000/- & Rs.36,02 090/-
upan the appellant under Section 77(2) & 78 of Finance Act, 1994, respectively.

n‘é.’?; fi
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4.2 Inthe aforesaid impugned crder, the adjudicating authority has held that:-

» Upto February-2011, according to Motification No. 09/2009-5T dated 03.03.2009,
exemption from service tax for the services provided to SEZ unit/developer was not
available and the appellant was required to pay such service tax first and then the
SEZ Unit/Developer could claim refund of such service tax paid,

« From 01032011, exemption from cervice tax was avalable subject to
production/submission of the list of services approved by the approval committee
for the SEZ Unit/Developer and Declaration in Form A-1 from the SEZ
Unit/Developer or Authorisation Letter in Form A-2 from the jurisdictional
Deputy/Assistant Commissioner of Central Excise, which the appellant had not
produced during the inquiry proceedings, and thus had not followed the procedure
laid down under the relevant Notification No.17/2011-5T dated 01.03.2011 &
No.40/2012-5T dated 20.06.2012;

» The appellant had produced Autharisation Letters in Form A-2 submitted by M/s.
Reliance Industries Ltd & M/s. Pipavay Defence & Offshare Engineering P Ltd.,
which were issued after March, 2013, whereas the period involved in the present
case is upto March, 2013. Hence, the appellant cannot claim exemption on the basis
of said Authorisation Letters; AND

s The appellant had falled to produce any cogent evidence |ike Bank Statements or
copies of Bank Account Passbooks etc. n support of their claim that they had not
received payments as reflected in Form 264s

. Feeling apggrieved, the appellant has filed the present appeal on the following
grounds:-

e The adjudicating authority has considered the amount of service tax paid through
GAR-7 Challans/CENVAT Credit during the F.¥. 2012-13 as Rs.4.B0,448/- as against
actual payment of Rs. 15,05 800/-. Thus, there is calculation error in raising demand
of service tax during the F.¥ 2012-13. The service tax demand would have been
given Rs, 25,76,738/- instead of confirmed demand of Rs 36,02.060/- resulting into
reduction of demand by Rs. 1(,25,352/-

e The difference found on reconciliation 16 mainly on account of exempt services
provided to SEZ units. The adjudicating authority admitted in the order that services
were in fact provided to SEZ units but has denied substantial benefit due to
procedural lapses as prescribed in refated CBEC circulars prevalling in different
period;

= In this regard, there are some judgements of Hon'ble High Courts where it I3 held
that substantial benefit cannot be denied because of procedural irregularities. 5aid
judgements have been accepted by the department as clarified by the Board vide
Circular No. 1063/2/2018-CX dated 16.02.2018;

s The provisions of SEZ Act, 2005 shall prevail, which specifically provides exemption
from Service Tax on taxable service provided to SEZ units/developer.

+ The services wholly consumed within SEZ are not covered within the notifications
related to procedural compliance referred to in the order passed.

# They had provided Authorisation Letters in Form A-2 submitted by M/s. Reliance
Industries Ltd. & M/s. Pipavav Defence & Offshore Engineering P.Ltd., which was
compliance of procedure for supply to SEZ units;

—_
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¢ The SCN issued is barred by limitation of time as there is no case of fraud, collusion,
suppression of facts or misrepresentation with intend to evade tax and further the
extended period invoked is also not in accordance with the recent circular issued by
the CBEC related to SCN, adjudication, recovery etc. matters and decided case laws,

s Inview of the above, penalties under vanous provisions cannot be demanded,

6. Personal hearing was also held on 09.03.2018, wherein Shri Jayesh Mehta, CA
appeared on behalf of the appellant and requested to consider their written submission in
Appeal Proceedings.

7. The appeals were filed before the Commissioner (Appeals), Rajkot. The undersigned
has been nominated as Commissioner (Appeals) / Appellate Authonity as regards to the case of
appellant vide Board's Circular No. 208/6/2017-Service Tax dated 17.10.2017 and Board's
Order No. 05/2017-Service Tax dated 16.11.2017 issued by the Under Secretary [Service Tax),
G.0.l, M.OF, Department of Revenue, CBEC, Service Tax Wing,

8. | have carefully gone through the facts of case, the grounds mentioned in the appeal
and the submissions made by the appellant. The moot question, to be decided in this appeal,
is whether the appellant is eligible for exemption from payment of service tax for the period
2008-09 ta 2012-13 on Manpower supplies made to SEZ units and the appellant is frable to pay
Service Tax along with interest & penalties as imposed in the impugned order or otherwise.

9.1 | find that the difference found on reconciliation is mainly on account of services
provided to SEZ units. In this regard, | find that Notification No. 04/2004-5T dated 31.03.2004
exempts “any toxable service provided to a SEZ unit/Develaper of SEZ by ony service provider
for consumption of the services within such SEZ from the whole af service tax levigble thereon,
subject to the following conditions, namely:-

{l]  the developer has been approved by the Boord of Approvals 1o deveiop, operote
and maiatain the Special Economic fone;

il the unit of the Speciol Economic Zone hos been opproved by the
Development Commissioner or Boord of Approvals, as the cose may be, to
estoblish the wunit in the Special Ecanomic Zone,

{lii) the developer or unit of @ Special Economic Zane shall maintain proper account of
receipt and utilization of the soid taxable services

9.2 |find that the appellant haz provided taxable service to SEZ units/developer of SEZ for
consumption of the services within such SEZ. However, the appellant had failed to fulfil the
aforesaid (i} to (i} conditions, as shown in said Notification No.04,/2004-5T dated 31.03.2004,
Hence benefit of exemption on the services provided upto 02.03.2009 (till the date of issuance
of subsequent Notification No. 09/2009-5T dated 03.03.2009) is not available to the appellant

8.3 | also find that Notification No. 09/2009-5T dated 03.03.2009 as amended by
Motification No. 15/2009-5T dated 20.05.2009 exempts the taxable services which are
provided in relation to the autharised aperations in a SEZ, and received by a develaper or SE2
units, from the whole of the service tax leviable thereon subject to the following conditions:-

“a) the developer or SEZ units shall get the list of services as are réguired in relation to
the outhorised operations in the SEZ, opproved from the Approval Committee
(hereinafter referred to as the specified services);

(b} the developer or SEZ units claiming the exemption actually uses the specified
sérvices in relation to the outhorised operations in the SEZ;

(c} the exemption claimed by the developer or SEZ units shall be provided by way of
refund of service tax poid on the specified services used in relgtion to the outhorised
operations in the Special Economic Zane except for services cansumed wholly within the

Speciol Economic Zone,”
.
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9.4 | also find that Motification No. 17/2011-5T7 dated 01.03.2011 exempts the taxable
services which are provided in refation to the authorised operations in a SEZ, and received by
a developer or 3EZ units, from the whole of the service tax leviable thereon provided that the
services received and used for authorised operations are wholly consumed within the SEZ. In
the captioned Notification, the pravider of such services has an option not to pay the service
tax ab initio instead of the Unit or Developer claiming exemption by way of refund in terms of
this notificavion subject to the fulfiment of certain conditions as imposed in the said
notification,

9.5  1also find that Notification No. 40 / 2012-5T dated 20.06.2012 exempts the services
received by a SEZ unit or Developer of S5EZ and used for the authorised operations, from the
whole of the service tax, education cess and secondary and higher education cess leviable
thereon subject to the following conditions, namaly:-

(a) “the exemption shail be provided by way of refund of service tax paid on the
specified services received by @ unit iocated in o SEZ or the developer of SEZ and wsed
for the authaorised operations:

Provided thot where the specified services received in 5E2 and used for the
authorised operotions ore wholly consumed within the SEZ, the person liable ta poy
service tax has the aption nat to pay the service tax ab initia instead of the SEZ unit ar
the developer claiming exemption by woy of refund in terms of this notification,

Explanation.- For the purposes of this notification, the expression “wholly
consumed” refers ta such specified services received by the unit of o 52 or the
developer ond used for the outhorised operations, where the place of provision
determinable in accordonce with the Plaoce aof Provision of Services Rules,
2012(hereinafter referred as the POP Rules) is as under;-

fil in respect of services specified in rule & of the POP Rules, the place where the
services are actually performed is within the SE2 - or

{ii] in respect of services specified in rule 5 of the POP Rules, the ploce where the
property is located or intended to be located is within the SEZ or

(iii)  in respect of services other than those folling under clouses (i} and (i), the
recipient does not own or carry on any business other than the operations in

b and

fe} for the purpose of claiming exemption, the Unit of o $EZ or developer shall
obtain o list of services that are liable to service tax os are required for the authorised
gperotions appraved by the Approval Committee (hereinafter referred to os the
specified services) of the concerned SEZ:

{d)  for the purpose of claiming ab initiv exemption, the unit af o SEZ or developer
shall furnish a declarotion in Form A-1, verified by the Specified Officer of the 5EZ. in
addition to the list specified under condition {c): the unit of o 5EZ or developer whe does

not own or carry an any busingss ather thon the operotions in 5£Z. sholl declare to that
effect in Form A-1;

{e) the unit of @ SEZ or developer claiming the exemption sholl declare thot the

specified services on which exemption ond/ or refund is cloimed, have been used for the

autharised operations;”
9.6  Inview of the aforesaid (i) Notification Nos. 09/2009-5T dated 03.03.2000 as amended
by Motification No. 15/2009-5T dated 20,05.2009; (i) Motification Mo, 17/2011-ST dated
01.03.2011; and (ili) Notification No. 40/2012.5T dated 20.06.2012, exempt the services
received by a 5EZ Unit and used for the authorised operations, from the whole of the service
tax leviable thereon by way of refund. However, to avail the ab initio benefit of exemption
notification, ibid, the appellant should have followed the following procedures:-
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() The services should be used by the S£Z for the authorised operations, and The
appellant should submit a list of services that are reguired for the authorised
aperations approved by the Approval Committee for availing the benefit of
exemption under said Notification: and

(i) The services should be whelly consumed within the SEZ |.e. the SEZ unit does
not own or carry on any business other than the operations in SEZ,

9.7  However, | find that the appellant has failled to follow the aforesaid prescribed
precedures. Unless, the appellant fulfil the conditions Impased in the aforesaid notifications,
and produces any evidence required there under, the ab initio benefit on the services
prowided cannot be given to the appellant. Accordingly, the service tax hability should have
been discharged first by the appellant and the refund might have been claimed subsequently.

9.8 | also find that the sppellant had produced Authorisation Letters in Form A-2
submitted by M/s. Reliance Industries Ltd. & M/s. Pipavav Defence & Offshore Engineering
P.Ltd., which were issued after March, 2013, whereas the period invelved in the present case
5 upto March, 2013, Further, on going through the A-2 submitted by M/s. Pipavay Defence &
Offshore Engineering P.Ltd., | find that said SEZ unit is authorised to procure "Business
Auxiliary Services” in terms of declaration furnished by the SEZ Unit/Developer. It means that
the Business Auxiliary Service is the specified services to be received from the appeliant by
said SEZ Unit. Whereas, on going through the present appeal papers, | find that the appellant
has provided Manpower Recruitment & Supply Service to said SEZ Unit. Hence, the appellant
tannot claim exemption on the basis of said Authorisation Letters. | also find that the
appellant has not submitted Autharisation Letters in Form A-2 in respect of remaining SEZ
units viz. M/s. Vijjay Tanks and Vessels P.Ltd.; M/s. Pipavav Shipyard Ltd.. M/s. Reliance Ports
and Terminals Ltd.; & M/s Reliance Petraleum Ltd, etc. Hence, | do not find any reason to
differ with the findings of the adjudicating autharity

10. | also find that the appellant has argued that they had not received payments as
reflected in Form 264s. But, the appellant had failed 1o produce any cogent evidence like Bank
Statements or copies of Bank Account Passbhoocks ete. in support of their said claim. In this
regard, | am in the agreement with the findings of the adjudicating authority given in Para 3.3
ta 3.3.2 of the OI0.

11. | also find that the appellant has claimed that during the F.¥. 2012-13, they had paid
service Tax totally amounting to Rs.15.05,800/- through GAR-7 Challans/CENVAT Credit
Account, whereas Rs.4,80,448/- have been considered as paid in the captioned SCN. Thus,
there is calculation error in raising demand of service tax during the F.Y. 2012-13, and the
amount of demand should be reduced by Rs.10,25352/- In this regard, | find that such
adjustment of tax already paid cannot be denied to the appellant. However, this is subject to
verification by the jurisdictional Range Superintendent

12, 1 also find that the appellant should have declared the details of exempted services,
provided by them in their 5T-3 Returns along with the Motification No., claimed for such
exemption, which the appellant had failed 1 also find that the appellant had failed to carrectly
assess and declare the amount of taxable service as well as the amount of service tax payable
in 5T-3 Returns filed by them. Accordingly, the appellant has suppressed the material facts
with the department in contravention of the provisions of the Act with intent to evade
payment of Service Tax, Hence, extended period is invokable in the present case, Thus. the

appellant is also liable for penalty under the provisions of Section 77{2] & Section 78 of the
Finance Act, 1994

13.  Inwview of the above | pass the foliowing arder:- }
|'I T
--"'"'Hf
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(i] |dropthe demand to the extent of the amount of Service Tax already paid but not
considered during the course of investigation, it any, as discussed in foregoing Para
11 of this order, subject to the condition that the appellant will produce
documentary evidence of payment of Service Tax of Rs.15,05.800/- through GAR-7
Challans/CENVAT Credit during the financial year 2012-13 to the jurisdictional

Range Superintendent;

(ii} | confirm the remaining amount of Service Tax under the prowisions of Section 73
of the Act, 1994

(iti} | confirm interest at the appropriate rate on the confirmed amount, as per this
arder, under the provisions of Section 75 of the Act, 1894;

{iv] | impose penalty equal to the amount of Service Tax, confirmed as per this order,
under the provisions of S5ection 7B of Finance Act, 1994;

(vl limpose penalty of Rs.10,000/- upan the appellant under the provisions of Section
71{2) of the Act, 1994,

14.  Accordingly, | dispose-off the appeal filed by the appellant in above terms.
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M/s. Smit Engineering,
Block No. 301, Xylem Apartment,
Near Satyanarayan Temple, Bhavnagar, Gujarat

Copy to:
1. The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone
The Commissioner, CG5T & Central Excise, Bhavnagar.
The Commissioner [Appeals), CG5T, Rajkot.
The Jurisdictional Deputy / Assistant Commissioner, Bhavnagar Commissionerate.
The Additional / loint Commissioner , Systems, CGST, Rajket
Guard File,
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