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The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Bhaurnali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penaltylrefund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of its. 500/-. 
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of its. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000I- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shalt be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excisel Service Tax 

to file the appeal before the Appellate Tribunal. 
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For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pie-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded' shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(it) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 
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Revision application to Government of tndia: 
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tlfff51, 311111 C(4'I, 'ITIftalur 311 ITt*, f-r J 1-I 1-C, i,,t-C Iff31T5T, 11(501 3110111, uftnsr  31nw, ccc cal, si$ lrnit- 110001, 

aloli sti1vi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance. 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 
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Sing 514 ft 1-na ft ol4'Ciol ft J1iCc  ftl/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 
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51lilftft, S1(31TTSIfteleTl 11-ii% 51505151°l11H/Tr11tl / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India 

3rHIc 1111111 ITT 311151111 071'C (01-i SITITT ft 4i4, Sf11111 SIT 3151151 ITf ala 1051171 (0'ci SITIT I / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

111011141151 jo-'ilc ft s-tiicol 515111 ft 3TT51T51 ft 10v Slf ff505145131101015131 451ft (0th -c tiinnvi1 ft irscr ai-c 50r si 1( 1150 
31501rSjl3n31(31t(l7T)ftoai (0-i 31(411013151 (Sr. 2), 1998H/itigr 109ft4 Tfft5T1150T7rff5115054315rSITcaasIl?,1?, clrneicft 
4lId ¶0,v sin l/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

S'4'fr1 311t5151 50r S/F 910511 51tt51 iicci EA-8 ft. s/F H/i 0150Tsr .ur-qic1 5rF (3Ri111) 10cainc0, 2001, ft fii 9 *1 31551171 (0f1  , 
41r311tIrftcuI ff3 3114ft3 Tcafl stiftv I .541(ci 351ftIT11T1-Jel 3fl 15131t015131 150 tt101Tsiicac 50ri0 
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules. 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 
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The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 
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In cse, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be. is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

11711(114151 ,-cielaC 513111 311105131, 1975, ft 311-rn-I ft 31711151 -ia 311/FIr tin 1115131 311/FIr 501 v(0 'IT 10i01f'yr 6.50 C'11 5111 
115115115151 113111 (010in alit 50ai vrtiffil / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

1111-I STinT, *n50Rr ur-'iiO 113111 '151 ai'v-i 31/Fl703T CiCi(0e,oi (ovil) lft) (0caio.8, 1982 ft 5101111 51 3131r 511010151 aiaa H/I 
511311(0°C C,5l icl 1031501 3/11 SOT 151151 31TIT05151 l?,l4[ dcii /FI / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

sc 31/115(171 \liI?,e,ift H/i 315011-i 4114111 ovo ft cellIa r1514'%,, ¶?,5-r  3111 oi50cic 0111111131'l ft 101in, 3150tTTT5ff 1/F71150151 tC11i41 
www.cbec.gov.in  H/I /Fc ITITHO (0 I / 
For the elaborate, delailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.ln 
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:: ORDER IN APPEAL::  

MIs. Weispun Corp Limited, Plate & Coil Mills Division, Survey No. 659 & 665, 

Village: Varsamedi, Taluka: Anjar, District: Kutch, Pin Code — 370 110 (hereinafter 

referred to as 'appellant') filed present appeal against Order-in-Original No. 

LTU/MUM/CX/DC/KKP- 16/2016-17 dated 23.12.2016 (hereinafter referred to as 

'impugned order') passed by the Deputy Commissioner, Central Excise and Service 

Tax, Large Taxpayer Unit, Mumbai (hereinafter referred to as 'sanctioning authority'). 

2. The brief facts of the case are that during the course of audit of records of 

M/s. Inductotherm (India) Pvt. Ltd. (hereinafter referred to as 'supplier'), it was found 

that the supplier had removed certain inputs i.e. 'parts of Induction Furnace' as such 

by showing higher value in invoices and passing on unutilized cenvat credit on 

enhanced value of such clearance to the appellant; that the appellant availed cenvat 

credit of central excise duty paid on such goods received from the supplier; that the 

supplier availed cenvat credit of Rs. 7,036/- on such goods and removed the said 

goods as such to the appellant valued at Rs. 1,24,999/- involving central excise duty 

of Rs. 15,450/-, hence, excess central excise duty of Rs. 8,414/- paid by the supplier 

and availed as cenvat credit by the appellant. Thus, the appellant availed excess 

cenvat credit of Rs. 8,414/- on the enhanced value of the inputs cleared by the 

supplier as such. SCN No. C.Ex./GIM/DSCN/12/Welspun Corp./2015-15 dated 

13.05.2015 was issued to the appellant for recovery of such excess availment of 

cenvat credit of Rs. 8,414/-. The lower adjudicating authority confirmed the demand 

under Section 11A(4) of the Central Excise Act, 1944 (hereinafter referred to as 'Act') 

read with Rule 14 of the Cenvat Credit Rules, 2004 (hereinafter referred to as 'Rules') 

and order to recover interest on confirmed demand under Section 11AA of the Act 

read with Rule 14 of the Rules and imposed penalty of Rs. 8,414/- under Section 11AC 

of the Act read with Rule 15 of the Rules. 
- 

3. Being aggrieved with the impugned order, the appellant has preferred this 

appeal, inter-alla, on the following grounds: - 

(i) The lower adjudicating authority give reference of Circular No. 940/01/2011-C)( 

dated 14.01.2011 in the impugned order but there is no direct or indirect relevance of 

the said circular to the instant case; the clarification given in the said circular is meant 

to debar exempted goods from levy of central excise duty with intent to separate the 

exempted goods from cenvat chain; the adjudicating authority failed to appreciate 

definition of exempted goods rendered under Rule 2(B)(d) of the Rules; that the 

goods involved in the instant case were neither exempted nor chargeable to nil rate of 

duty whereas only question involved in the present case is extent of duty payable in 
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respect of 'as such' removal and not applicability of any exemption; even the 

department has nowhere disputed duty liability in respect of 'as such' removal, 

accordingly above circular is not applicable at all in present case. 

(ii) If at all any allegation arises out of the transaction in question, it may be 

supplier's obligation to comply the provisions under Rule 3(4)(b) or 3(4)(c) of the 

Rules, as the case may be; that there is no dispute that the appellant on his part paid 

full amount of central excise duty as charged by the supplier; the supplier vide letter 

dated 12.10.2015 confirmed that they paid central excise duty through cenvat credit 

to the tune of cenvat credit availed and alleged excess duty paid through PLA; that the 

lower adjudicating authority erroneously disregarded these facts and issued the 

impugned order. 

(iii) It has been held in the following cases that if excise duty is discharged on 

higher transaction value, the same is sufficient compliance of Rule 3(4) of the Rules 

and no further reversal/action is required to be taken by the department: 

- BPL Tech novision Pvt. Ltd. reported as 2016 (344) ELT 348 (Tn. Bang) 

- Crystic Resins (I) Pvt. Ltd. reported as 2016 (337) ELT 604 (Tri.Del) 

(iv) In view of above facts, revenue is neutral in the instant case insofar as loss of 

revenue is concerned inasmuch as both, the supplier as well as the appellant were 

operating under cenvat chain; the cenvat credit availed by the appellant was only to 

the tune of duty  actually charged and paid by them in the instant transaction; there is 

no contravention of Section liD of the Act insofar as duty of excise has actually been 

paid to the Government exchequer account. 

(v) Allegation of contravention of Rule 9(5) of the Rules in the impugned order is 

baseless as they have maintained proper records of cenvat credit availed. 

(vi) for invoking extended period of limitation prescribed under the proviso to 

Section 11A(1) of the Act, the department has to establish fraud, collusion, willful 

suppression or mis-statement of facts or contravention of any provision of law with 

intent to evade payment of duty, which did not happen in the present case; the 

appellant purchased the said goods in question from the supplier in August, 2012 

under purchase order and invoices; the appellant regularly filed ER-i returns and audit 

conducted by the department for period from April, 2011 to February, 2013 wherein 

period of alleged excess cenvat credit availed was included; that the contention of the 

department that the information of availment of alleged excess cenvat credit was 

suppressed by the appellant is not correct; hence, invoking extended period of 

limitation has no merit. 

4. Personal Hearing in the matter was attended to by Shri Dinesh Kalantri, Vice 

President, who reiterated the grounds of appeals and submitted that the impugned 

Page No.4 of 7 



Appeal No: V2/21/GDM/2018-19 

5 

order is not correct and may be set aside in view of said CBEC Circular is not 

applicable in the instant case and provisions of law is very clear. 

Fhidnqs:- 
5. I have carefully gone through the facts of the case, the impugned order, the 

appeal memorandum and submissions made during the personal hearing. The issue to 

be decided is whether the impugned order, in the facts and circumstances of the case, 

denying availment of cenvat credit of Rs. 8,414/- is correct or not. 

6. The lower adjudicating authority held that the supplier while clearing inputs as 

such to the appellant paid central excise duty on enhanced value and hence duty paid 

was higher than the cenvat credit availed by the supplier; that even if supplier paid 

central excise duty through PLA, those excess duty paid can not be treated as central 

excise duty in terms of Rule 3(5) of the Rules. Therefore, the excess duty paid is not 

duty but excess amount and hence availment of cenvat credit (by the appellant) of 

that excess amount was not correct as per Rule 3 of the Rules. 

6.1 The appellant vehemently contested the impugned order stating that they are 

eligible for cenvat credit of central excise duty paid by them as they availed cenvat 

credit of central excise duty paid on the excisable goods i.e. 'parts of Induction 

Furnace' on strength of invoices issued by the supplier M/s. Inductotherm (India) 

Pvt. Ltd. and they were eligible for availment of cenvat credit on the basis of invoices 

issued by the input supplier and the said invoices are authentic and valid document as 

per Rule 9 of the Rules to avail cenvat credit. 

6.2 I find that as per Rule 3(5) of the Rules, when the inputs on which cenvat 

credit availed are removed as such from the factory premise, the supplier shall pay an 

amount equal to the credit availed in respect of such inputs. In other words, the 

supplier has to reverse/pay the cenvat credit so availed in case received inputs are 

subsequently removed. In this case supplier paid more central excise duty, by 

adopting transaction value of the said inputs, at the time of goods removed as such, 

by debiting cenvat credit account and paid excess duty through PLA. I find that the 

cenvat credit availed by the supplier is paid. I also find that the appellant was under 

bonafide belief that whatever duty they have paid is as charged by the supplier in the 

invoices. Hence, I am of the considered view that cenvat credit availed by the 

appellant is well within the provisions of the CCR, 2004 and there is no case of excess 

availment of cenvat credit. My views are supported by the decision of the Hon'ble 

CESTAT in the case of Belson Steel reported as 2016 (339) ELT 279 (Tn. Chan.) 

wherein Hon'ble CESTAT has held as under: 
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"6. In this case the penalty under Rule 26 of the Central Excise Rules, 
2002 was sought to be imposed on the appellant on the allegation that 
appellant passed excess Cen vat credit to the manufacturer/buyer. The 
appellant has passed the Cenvat credit of the duty which they have paid 
to the manufacturer suppiler and the appellant was under bona fide bellef 
that whatever duty, they have paid is the correct duty. In that 
drcumstances, penalty under Rule 26 of the Central Excise Rules, 2002 is 
not imposable to the appellant, therefore, I set aside the impugned 
imposition of penalty on the appellant under Rule 26 of the Central Excise 
Rules, 2002." 

(Emphasis supplied) 

7. The lower adjudicating authority relied on Board's Circular No. 940/1/2011-CX. 

dated 14.01.2011 and held as under: 

"The rationale of the above circular is very much applicable to the present case. 
As per the said circular, ever if the suppller pays any amount which can not be treated 
as any duty as mentioned under Rule 3 of the CCR, 2004, then even if the same 
amount has been collected from the buyer of those goods, units at the downstream 
i.e. buyer of those goods will not be eligible to avail cen vat credit of those amount 
either as input or capital goods, in terms of Rule 3 of CCR, 2004." 

7.1 I would like to reproduce the said Circular dated 14.01.2011 for better 

understanding of the said circular, which reads as under: 

"Circular No. 940/1/2011-C)(., dated 14-1-2011 
Subject.• Application of provisions of Section 5A(1A) of the Central 
Excise Act, 1944 - Regarding. 
Attention is invited to Board's Circular No. 937/27/2010-CX, dated 26-11-
10 issued from F. No. 52/1/2009-CX1 (Pt.) [2010 (260) EL. T T3], 
wherein based on the opinion of the Law Ministry, it was darified that in 
view of the specific bar provided under sub-section (1A) of Section 5A of 
the Central Excise Act, 1944, the manufacturer cannot opt to pay the duty 
in respect of unconditionally fully exempted goods and he cannot a vail the 
CENVA T credit of the duty paid on inputs. 
2. It is further clarified that in case the assessee pays any amount as 
Excise duty on such exempted goods, the same cannot be allowed as 
"CENVA T Credit" to the downstream units, as the amount paid by the 
assessee cannot be termed as "duty of excise" under Rule 3 of the 
CENVA T Credit Rules, 2004. 
3. The amount so paid by the assessee on exempted goods and 
collected from the buyers by representing it as "duty of excise" will have 
to be deposited with the Central Government in terms of Section liD of 
the Central Excise Act, 1944. Moreover, the CENVA T Credit of such 
amount utilLa"ed by downstream units also needs to be recovered in terms 
of the Rule 14 of the CENVA T Credit Rules, 2004." 

(Emphasis supplied) 

7.2 In view of above, it can be seen that the said circular specifically discussed 

availment of cenvat credit on unconditionally fully exempted goods so as to exclude 

exempted goods from levy of central excise duty with intention to separate the 

exempted goods from cenvat chain. Whereas, in the present appeal, there is no 

transaction of exempted goods between the supplier and appellant and hence, the 
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said circular is not applicable to the facts and circumstances of the present case. 

8. In view of above, I set aside the impugned order and allow appeal. 

S. 31tflF4cii, iJ.Oc -ç1 fi 1IdI 

9. The appeal filed by the appellant is disposed off as above. 

By RPAD 
To, 

ccC' N 

\•'( (j.jj,  'ici'k) 
3tT (3qc) 

M/s. Welspun Corp Limited, Village: 
Varsamedi, Taluka': Anjar, District: Kutch 

. e-'ii q  ft, 

i1: thii*1', dkIchI: 3TFR, fii: 

ci) z49. 

  

Copy for information and necessary action to:  
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone Ahmedabad 

for his kind information. 
2) The Commissioner, CGST & Central Excise Kutch Commissionerate, 

Gandhidham. 
3) The Deputy Commissioner, CGST & Central Excise Anjar-Bhachau Division, 

Gandhidham. 
Guard File. 
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