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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OlO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

IdFHar & gfaardl & 719 vd 9ar /Name & Address of the Appellant & Respondent -

Welspun Corp. Ltd., Plate & Coil Mills Division,, Survey No. 659 & 665,,, Dist: Kutch-
370110

T IRAGANE) § ARG FS I eafafg % & soqea miRendr / oftvwor & qas sder amEx F awar B
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

WA YeF  FAT IO YeF o qar FEET m%ﬁmmmawm1944ﬁmgse$
AT wE faed yOEH, 1994 Y URT 86 ¥ v REATATRE weE @ o @wd ¥ 1

Appeal to Customs, Excise & Service Tax Appeilate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

a?ﬁwmmﬁmﬁamﬁmﬁ;ﬁmav—% FeAT 3eUe YeF vd AT el mrniaEer f [y s, dw @iE F
zamﬂ:qma'%%—vﬁﬁ@rmmll

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Dethi in all
matters relating to classification and valuation.

IRIFT INESE H(a) #F Faw v Il F w9 @ ydd fw geF, FEU 3R YeF 18 JaE FdEm Ao
(Rreee) 1 oftes e B, |, gRidT oo, agared s STl e 3¢oote, ® HY ST ART |/

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a)} above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise {Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demandfinterest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appeliate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be cerlified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shali be accompanied by a fee of Rs.500/-.




{ii)

©

0]

(i)

(vi)

2.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules. 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appeliate Tribunal.
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- aed IF 3w U F yeue fedy (@ 2) diofraw 2014 F 3w @ 9@ R aride ofted & wwey REmrha
e 3l e wde B oanp ad g
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appea!l against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,
Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(if) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Buiiding, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1844 in respect of the following case, governed by first proviso to sub-section {1) of Section-35B ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

AR F A TRl e o A @ e W@ e & R & w7 A el a0 00 3o oew & oo (Rde) ¥
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

qfg ST Yok F YA THC @ HRT F A, A A7 @ F A At B g/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

gfafee scue & sowed geF ¥ 9 F R S 33@ FEe gw 30fwe oF swd R ywet F aga A & g § sk
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in dupiicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

gallaTor e & wwr Feafafe i aew & wgreh & S oo |

St wone @ UF 9@ w9 1 399 FH & ar ¥ 200/ 1 R Sie 3 IR §end WA UE aw w9 ¥ AT @ ar
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The revision appTication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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A1 gU o o formr off F @ aw & fav aafrty AT B U W AT B TEN A UF HdEA Rl A B |/
In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

TuEATE FarAred Yod FORATA, 1975, F EEE-l FOER g MY v BEE NEY f v w Fuifa 6.50 wod @
Ay e et SN g =R

One copy °of application or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.

AT AGF, FAAT 3UE Yok T AR HAHE ~rareer (wf f{AfY) Smenae, 1982 # aftta va e wefRuw smwet @y
AR N AT RraA & 3R O caw e e S B/ :

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service- .

Appellate Tribunal (Procedure) Rules, 1982.

seg Il oS # ool ale e ¥ wed wuw, REge A adeadw weuEl & R, ader Rt deeee
www.cbec.gov.in # & &hd & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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:: ORDER IN APPEAL ::

M/s. Welspun Corp Limited, Plate & Coil Mills Division, Survey No. 659 & 665,
Village: Varsamedi, Taluka: Anjar, District: Kutch, Pin Code ~ 370 110 (hereinafter
referred to as ‘appellant’) filed present appeal against Order-in-Original No.
LTU/MUM/CX/DC/KKP-16/2016-17 dated 23.12.2016 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, Central Excise and Service

Tax, Large Taxpayer Unit, Mumbai (hereinafter referred to as ‘sanctioning authority”).

2. The brief facts of the case are that during the course of audit of records of
M/s. Inductotherm (India) Pvt. Ltd. (hereinafter referred to as ‘supplier’), it was found
that the supplier had removed certain inputs i.e. ‘parts of Induction Furnace’ as such
by showing higher value in invoices and passing on unutilized cenvat credit on
enhanced value of such clearance to the appellant; that the appellant availed cenvat
credit of central excise duty paid on such goods received from the supplier; that the
supplier availed cenvat credit of Rs. 7,036/- on such goods and removed the said
goods as such to the appellant valued at Rs. 1,24,999/- involving central excise duty
of Rs. 15,450/-, hence, excess central excise duty of Rs. 8,414/- paid by the supplier
and availed as cenvat credit by the appellant. Thus, the appellant availed excess
cenvat credit of Rs. 8,414/- on the enhanced value of the inputs cleared by the
supplier as such. SCN No. C.Ex./GIM/DSCN/12/Welspun Corp./2015-15 dated
13.05.2015 was issued to the appellant for recovery of such excess availment of
cenvat credit of Rs. 8,414/-. The Ibwer adjudicating authority confirmed the demand
under Section 11A(4) of the Central Excise Act, 1944 (hereinafter referred to as 'Act’)
read with Rule 14 of the Cenvat Credit Rules, 2004 (hereinafter referred to as ‘Rules’)
and order to recover interest on confirmed demand under Section 11AA of the Act
read with Rule 14 of the Rules and imposed penalty of Rs. 8,414/- under Section 11AC

of the Act read with Rule 15 of the Rules. t{%\\) w//,

3. Being aggrieved with the impugned order, the appellant has preferred this
appeal, /inter-alia, on the following grounds: -

(i) The lower édjudicating authority give reference of Circular No. 940/01/2011-CX
dated 14.01.2011 in the impugned order but there is no direct or indirect relevance of
the said circular to the instant case; the clarification given in the said circular is meant
to debar exempted goods from levy of central excise duty with intent to separate the
exempted goods from cenvat chain; the adjudicating authority failed to appreciate
definition of exempted goods rendered under Rule 2(B)(d) of the Rules; that the
goods involved in the instant case were neither exempted nor chargeable to nil rate of

duty whereas only question involved in the present case is extent of duty payable in
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respect of ‘as such’ removal and not applicability of any exemption; even the

department has nowhere disputed duty liability in respect of ‘as such’ removal,
accordingly above circular is not applicable at all in present case.
(i)  If at all any allegation arises out of the transaction in question, it may be
supplier’s oblligation to comply the provisions under Rule 3(4)(b) or 3(4)(c) of the
Rules, as the case may be; that there is no dispute that the appellant on his part paid
full amount of central excise duty as charged by the supplier; the supplier vide letter
dated 12.10.2015 confirmed that they paid central excise duty through cenvat credit
to the tune of cenvat credit availed and alleged excess duty paid through PLA; that the
lower adjudicating authority erroneously disregarded these facts and issued the
impugned order.
(iif) It has been held in the following cases that if excise duty is discharged on
higher transaction value, the same is sufficient compliance of Rule 3(4) of the Rules
and no further reversal/action is required to be taken by the department:

- BPL Technovision Pvt. Ltd. reported as 2016 (344) ELT 348 (Tri. Bang)

- Crystic Resins (T) Pvt. Ltd. reported as 2016 (337) ELT 604 (Tri.Del)
(iv) In view of above facts, revenue is neutral in the instant case insofar as loss of
revenue is concerned inasmuch as both, the supplier as well as the appellant were
operating under cenvat chain; the cenvat credit availed by the appellant was only to
the tune of duty actually charged and paid by them in the instant transaction; there is
no contravention of Section 11D of the Act insofar as duty of excise has actually been
paid to the Government exchequer account. .
(v)  Allegation of contravention of Rule 9(5) of the Rules in the impugned order is
baseless as they have maintained proper records of cenvat credit availed.
(vi) for invoking extended period of limitation prescribed under the proviso to
Section 11A(1) of the Act, the department has to establish fraud, collusion, willful
suppression or mis-statement of facts or contravention of any provision of law with
intent to evade payment of duty, which did not happen in the present case; the
appellant purchased the said goods in question from the supplier in August, 2012
under purchase order and invoices; the appellant regularly filed ER-1 returns and audit
conducted by the department for period from April, 2011 to February, 2013 wherein
period of alleged excess cenvat credit availed was included; that the contention of the
department that the information of availment of alleged excess cenvat credit was

suppressed by the appellant is not correct; hence, invoking extended period of

limitation has no merit. W

4. Personal Hearing in the matter was attended to by Shri Dinesh Kalantri, Vice

President, who reiterated the grounds of appeals and submitted that the impugned
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order is not correct and may be set aside in view of said CBEC Circular is not

applicable in the instant case and provisions of law is very clear.

Findings:-

5. I have carefully gone through the facts of the case, the impugned order, the
appeal memorandum and submissions made during the persohal hearing. The issue to
be decided is whether the impugned order, in the facts and circumstances of the case,

denying availment of cenvat credit of Rs. 8,414/- is correct or not.

6. The lower adjudfcating authority held that the supplier while clearing inputs as
such to the appellant paid central excise duty on enhanced value and hence duty paid
was higher than the cenvat credit availed by the supplier; that even if supplier paid
central excise duty through PLA, those excess duty paid can not be treated as central
excise duty in terms of Rule 3(5) of the Rules. Therefore, the excess duty paid is not
duty but excess amount and hence availment of cenvat credit (by the appellant) of

that excess amount was not correct as per Rule 3 of the Rules.

6.1  The appellant vehemently contested the impugned order stating that they are
eligible for cenvat credit of central excise duty paid by them as they availed cenvat
credit of central excise duty paid on the excisable goods i.e. ‘parts of Induction
Furnace’ on strength of invoices issued by the supplier — M/s. Inductotherm (India)
Pvt. Ltd. and they were eligible for availment of cenvat credit on the basis of invoices
issued by the input supplier and the said invoices are authentic and valid document as

per Rule 9 of the Rules to avail cenvat credit.

6.2 I find that as per Rule 3(5) of the Rules, when the inputs on which cenvat
credit availed are removed as such from the factory premise, the supplier shall pay an
amount equal to the credit availed in respect of such inputs. In other words, thé
supplier has to reverse/pay the cenvat credit so availed in case received inputs are
subsequently removed. In this case supplier paid more central excise duty, by
adopting transaction value of the said inputs, at the time of goods removed as such,
by debiting cenvat credit account and paid excess duty through PLA. I find that the
cenvat credit availed by the supplier is paid. I aiso find that the appellant was under
bonafide belief that whatever duty they have paid is as charged by the supplier in the
invoices. Hence, I am of the considered view that cenvat credit availed by the
appellant is well within the provisions of the CCR, 2004 and there is no case of excess
availment of cenvat credit. My views are supported by the decision of the Hon'ble
CESTAT in the case of Belson Steel reported as 2016 (339) ELT 279 (Tri. Chan.)
wherein Hon'ble CESTAT has held as under:
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6. In this case the penalty under Rule 26 of the Central Excise Rules,
2002 was sought to be imposed on the appellant on the allegation that
appéellant passed excess Cenvat credit to the manufacturer/buyer. The
appellant has passed the Cenvat credit of the duty which they have paid
to the manufacturer supplier and the appellant was under bona fide beller,
that whatever duty, they have paid is the correct duty. In that
circumstances, penalty under Rule 26 of the Central Excise Rules, 2002 is
not imposable to the appellant, therefore, I set aside the impugned
imposition of penalty on the appellant under Rule 26 of the Central Excise
Rules, 2002.”

(Emphasis supplied)

7. The lower adjudicating authority relied on Board’s Circular No. 940/1/2011-CX.
dated 14.01.2011 and held as under:

"The rationale of the above circular is very much applicable to the present case.
As per the said circular, ever if the supplier pays any amount which can not be treated
as any duty as mentioned under Rule 3 of the CCR, 2004, then even If the same
amount has been collected from the buyer of those goods, units at the downstream
L.e. buyer of those goods will not be €eligible to avail cenvat credit of those amount
either as input or capital goods, in terms of Rule 3 of CCR, 2004.”

7.1 I would like to reproduce the said Circular dated 14.01.2011 for better
understanding of the said circular, which reads as under:

"Circular No. 940/1/2011-CX., dated 14-1-2011
Subject : Application of provisions of Section 5A(1A) of the Central
Excise Act, 1944 - Regarding.
Attention is invited to Board’s Circular No. 937/27/2010-CX., dated 26-11-
10 issued from F. No. 52/1/2009-CX1 (Pt.) [2010 (260) E.L.T. T3]
wherein based on the opinion of the Law Ministry, it was clarified that in
view of the specific bar provided under sub-section (1A) of Section 54 of
the Central Excise Act, 1944, the manufacturer cannot opt to pay the duty
in respect of unconditionally fully exempted goods and he cannot avail the
CENVAT credit of the duty paid on inputs.
2. It is further clarified that in case the assessee pays any amount as
Excise auty on such exempted goods, the sarme cannot be allowed as
"CENVAT Credit” to the downstream units, as the amount paid by the
assessee cannot be termed as “duty of excise” under Rule 3 of the
CENVAT Credit Rules, 2004.
3. The amount so paid by the assessee on exempted goods and
collected from the buyers by representing it as "duty of excise” will have
to be deposited with the Central Government in terms of Section 11D of
the Central Excise Act, 1944 . Moreover, the CENVAT Credit of such

amount utilized by downstream units also needs to be recovered in terms \i&/\\’\’(\///
_—

of the Rule 14 of the CENVAT Credit Rules, 2004."
(Emphasis supplied)
7.2 In view of above, it can be seen that the said circular specifically discussed
availment of cenvat credit on unconditionally fully exempted goods so as to exclude
exempted goods from levy of central excise duty with intention to separate the
exempted goods from cenvat chain. Whereas, in the present appeal, there is no

transaction of exempted goods between the supplier and appellant and hence, the
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said circular is not applicable to the facts and circumstances of the present case.

8. In view of above, I set aside the impugned order and allow appeal.

Q. IficTeral AT gof Y 1§ 3rdfier 1 ATeRT sued ale @ frar S

9. The appeal filed by the appellant is disposed off as above.

By RPAD
To,

M/s. Welspun Corp Limited, Village: | & deeast &t &Y.,

V di, Taluka: Anjar, District: Kutch | _o . &
arsamedi, Taluka: Anjar, District: Kutc - \?ﬁ, o e
HTG.

Copy for information and necessary action to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone Ahmedabad
for his kind information.
2) The Commissioner, CGST & Central Excise Kutch Commissionerate,
Gandhidham.
3) The Deputy Commissioner, CGST & Central Excise Anjar-Bhachau Division,
Gandhidham.

\ﬂ/)’ Guard File.
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