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34T e HEaAr (Order-In-Appeal No.):

3T /1 FRT TEIT/ 7 teicd
Appeal / File No. ;1?({) ‘:n:i:: : :
e Date
V2/200 & 201/GDM/2017 23/UrbanRef/2017-18 09/10/2017
24/UrbanRef/2017-18 09/10/2017

KCH-EXCUS-000-APP-88-T0-89-2018-19

TS T i / S & Fr ad ’
Date of Order: 24.07.2018 Date of issue: / 25.07.2018

FAR G, 3mgeFa (31diew), ToTshie gamr o /

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

mw/@wmlwlmm.W&mgwl@w,mlm/m[mmam
3w w g /

Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistani Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

sdfrewal & 9fJard & a1 U 9ar /Name & Address of the Appellant & Respondent -

M/s. Anil Minerals, 105,Golden Arcade, Plot No. 141/142, Sector No. 8,,, Dist: Kutch-
370201

gvm:r(m)ﬁwﬁaaﬁémﬁ?rmaﬁ#ﬁmmﬁmﬂ‘r/sﬁ:wwé:wammmm%u
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authorily in the following way.

W o FT 30 Yew  UF AT AT Ao F 9fy s, SEw 3 oo w1944 urr 358 &
siada ud faew FORE, 1994 N URT 86 & Nedia WewQTld Sug 4 on dwA F U ’ .
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

Faffaor AeaEe § gealud @Il AT €T UEE, FeA 3o Yo% vl famet Hdd sarateer § RS 3, dw st |
2, 3. F. G, 7% Red, F A @R o g

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

suaa U=y 1(a) & sane aw el & semr o Wi i W e, T see 3eF U8 dde rheld smaniRier
(fowee) & aReas sl difda, |, T ae, agarel Sea I HEwere- 3¢oote FT AT TR WRT

To the West regional bench of Customs, Excise & Service: Tax Appellate Tribunal (CESTAT) at, 2" Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

mmmiwamwmtﬁvmmsm(m)ﬁuma?ﬁ,zom.é:ﬁwatsiaﬂ?rﬁu‘rﬁ?rﬁm
I GI¥ EA-3 HY UK WA # a9 RROT oeT WIRC | A ¥ FF ¥ FH U 9 $ O, g e ek A oAlw sre H At
3 AT A A, FAC 5 AW A 3G FH, 5 T TIC A 50 @ FAC TF HuAr 50 @ T & 0w § ar waen 1,000/
9, 5,000/~ TG Iwer 10,000/ T F PURE FE yew A 9@ doww w WURG F w1 oapaw, dEe adeha
SR B AT & WEAE TN F A ¥ B o @A 847 ¥ &% gaw any W@ied 3% g 4R R S IRy |
ﬁﬁﬁmww,éﬁﬁwm@ﬁmwmﬁﬁmmmﬁ:mm%|W3ﬂ'€3f(1—%3ﬁé¢)$
AT WEeeA-9% F Ty 500/- Fq0 F UG qeF FTA w1 g

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the piace where the bench of any nominated public sector bank of the place where the bench of the Tribuna!
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

FHTT SRR & wEer 3w, feq 3RfTTw, 1994 #1 uw 86(1) F ada Yare fAgHardl, 1994, ¥ Ew 9(1) & dd
iR w97 S.T.-5 & AR wiadl F #1 S w vd sEE @ B ey $ R ahe & ah @, sEE Ol e # Fare w
(FT @ U i G @ aiw) 3R s § w0 § e uw 9fy & T, ot fae & Az Y At s s e
W,wsmmmw,smmmsommmmwmm@m%mmw; 1,000/- 39, 5,000/-
mmm,oow-mﬁwmmaﬁﬁqﬁmﬁlmaﬁww,mmmaﬁamx
TEE TR ¥ AW O R o adfoerE o ¥ ¥F garn o (wifea 8% g qaw fRar Smar aifRe | weEfla g S e,
¥ B 3w arEn & Qe TR TE TAEF AT FAETREr 1 arEr U § | R 3R (8 HR) F W 3kew-a S oan
500/- 4T & UG YeF FTAT FT G Y s

The appeal under sub section (1) of Section 86 of the Finance Acl, 1984, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/~ where the amount of service tax & interest-demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant-Régistrar_of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application’ maderidg'grant; of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) {one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

AT Yoeh, FE 3E UYew U9 WA Al wfder () F v ydet F Awa # Fedw 5o Yo wfafmE 1944 &
URT 3507 & add, S B el NREEA, 1004 & o 83 ¥ yada S @ o wwy A g § = ¥RY ¥ uf e
WA # AW W AT 39T YEH/AA I AW H 10 wiAwd (10%), aamvasmmﬁarﬁ?r% oy e, ST Faw e
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For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty aione is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance {No.2) Act, 2014.

T TIER B ToAIRT0T IS :

Revision application to Government of India:

gg yRY F1 gty aieE faEafafae awer & &7 see ges wfafram, 1994 41 urr 35EE & wuE Wgw ¥ A Ew
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

i e & forel qehe & AR A, @ JhO R e R FRaE @ IR I F 9RAAS F e o1 R e sRae ar
WMWmmﬁWmmwm%m o Pl HER TE A @ HERT # AT § SEEOr % R, R s o
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

m*mﬁmﬁmmeﬁaﬁﬁwﬁmﬁm%%ﬁmﬁm#mﬁaﬁmwHﬁn‘éér;ﬁwm?w%m(ﬂéz)#
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

afe 3cUle e H AR BT e SRE F WY, AU W e F AT Waid R mar @)/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

Fﬁrﬁhama:rma?r2W¢W$Wmmmwmmmmm$mmﬁn€%m@
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

IFE HdeS P & 9iRT guF §'ar EA-8 A, S Fr FFAT s gew () o, 2001, F A 9 ¥ siea Rfafe §
Y F HINOT & 3 AR F ddA f T R Wmtmmm:rayﬂwfmarﬁaqﬁmmﬁm
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

LAl des ¥ wrr REalaiEe Bul| s & s S mRe |
mmmwmmﬁmm@m%mmzool-mmm ST AR gfe Foa @A UF O 99 Y ST 8@ oar
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The revision appTlcallon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

Il g0 WY F FF T W F FARY ¥ A TAF A Y F A0 oF W A, 39FT G § Brar oA R g aw ¥
gﬁgcrzﬁﬁﬁmﬁﬁ#mﬁ%ﬁvmﬂﬁuﬁﬁmmﬁwmmaﬁumwwm%mm%|/
In case, if the order covers various numbers of order- in Original, fee for each O.1.0. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

FUENDS FAEeT gow  wofRTw, 1975,*W—I#Wﬂﬁﬁ?fﬁmﬁaﬁﬂﬁwﬁwﬁtﬁﬂﬁﬁmmaﬂ
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One copy of application or O.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act, 1975, as amended.

A qew, FEAT Ieqe o U4 QAR HUET _noriaster (F Rf) Sowmadh, 1982 # aftfe ve sy geBug meet &
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Attention is aiso invited to the rules covering these and other related matters contained in the Customs, Excnse and Service
Appellate Tribunal (Procedure) Rules, 1982.

3T el gt w1 adie afew wd @ waltd e, frega 3R adeew wewEt & e, sderf Rt deose
www.cbec.gov.in # 3T FFd & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellam may
refer t0 the Departmental website www.cbec.gov.in

O |



Appeai No: V2/200, 201/GDM/2017

:: ORDER IN APPEAL ::

The appeals listed below have been filed by M/s. Anil Minerals, 105, Golden
Arcade, Plot No. 141/142, Sector 8, Gandhidham (Kutbh) — 370 201 (hereinafter
referred to as “Appellant”) against Orders-In-Original shown against each appeal no.
(hereinafter referred to as “impugned orders”) passed by the Assistant Commissioner,
CGST Gandhidham (Urban) Division, .Gandhidham-Kutch (hereinafter referred to as
“the lower adjudicating authority”).

Sr. Appeal File No. Order-In-Original No. Period of Amount of
No. | . & Date Refund claim refund claim
rejected
(in Rs.)
01. | V2/200/GDM /2017 23/UrbanRef/2017-18 April, 2017 61,648/-
09.10.2017 :
02 V2/201/GDM /2017 24/UrbanRef/2017-18 June, 2017 - 49,194/-
09.10.2017 . » :
2. Since the issue involved is identical, all these appeals are being taken up

together for decision.

3. The facts of the case are that the appellant filed refund claims under
Notification N0.41/2012-ST dated 29.06.2012 of service tax paid to Various service
providers for rendering taxable services in relation to export of goods for the period
specified in the refund claims. The lower adjudicating authority vide impugned order

rejected the refund claim for the amount as shown in the above Table.

4.  Being aggrieved with the impugned orders, the appellant has filed these

appeals, intér—a/ia, on the grounds that :-

(i) The Lower Adjudicating Authority has rejected refund of SBC & KKC on the
ground that there is no clarification regarding refund of Swachh Bharat
Cess (hereinafter referred to as “SBC”) and Krishi Kalyan Cess (hereinafter
referred to as "KKC”) SBC & KKC in Notification No. 41/2012-ST, which is

not justified. . Q
L AN

(i) The refund claims of SBC and KKC have been rejected without affording

any opportunity to the appellant to explain their case and thus violating the

principles of natural justice.

(i)  The appellant relied on a decision of Hon’ble High Court of Karnataka in
the case of TVS Motor Co. Ltd. reported as 2015-TIOL-1478-HC-KAR
wherein it was held that refund of Automobile Cess paid on motor vehicles

exported out of India is refundable even when the same is not mentioned in
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the Notification No. 19/2004-CE (NT). The appellant also relied on another
decision of Hon'ble High Court of Karnataka in t'he case of Shree Renuka
Sugars Limited reported as. 2014-TIOL-98-HC-KAR-CX wherein it is held
that sugar cess is nothing but a duty of excise and as per Rule 3 of the

Cenvat Credit Rules, credit of the duties of excise paid are available.

(iv) - SBC was levied as service tax w.e.f. 15.11.2015 by Finance Act, 2015 and
KKC was levied from 01.06.2016 as service tax by Finance Act, 2016 both
Chapter V of the Finance Act, 1994 which clearly state that provisions
relating to refunds, exemptions from tax, interest and imposition of penalty
shall apply in relation to the levy and collection of SBC & KKC on taxable
services, as they apply in relation to the levy and collection of tax on such
taxable services under Chapter V of the Finance Act, 1994 or rules made

thereunder, as the case maybé.

5. Personal hearing in the matter was attended to by Shri R. C. Prasad,
Cbnsultant, who reiterated grounds of Appeal and submitted that the issue has
already decided by the Commissioner(Appeals) in many cases and those order
already been upheld by the Additional Secretary (RA), Government of India, Mumbai

and the issue is now settled.

FINDINGS:

6. | have carefully gone through the facts of the case, the impugned orders,
appeals memorandum and the submissions of the appellant. The issue to be decided
in the present case is as to whether the appellant is entitled for refund of SBC & KKC,
paid on the services used for export of goods under Notification No. 41/2012-ST

dated 29.06.2012 or otherwise. ({@\/\M,o

7. | find that the lower adjudicating authority has held that refund of SBC & KKC

is required to be rejected as there is no clarification regarding refund of SBC & KKC

in thification No. 41/2012-ST, whereas, the appellant has submitted that Notification
No. 41/2012-ST is clearly stating to grant refund of service tax paid on the services
used for export of goods and sub-section (2) of Section 119 of the Finance Act, 2015
and sub-se¢tion (2) of Section 161 of the Finance Act, 2016 clearly stipulate SBC and
KKC as service tax respectively; that sub-section (5) of Section 119 of the Finance
Act, and sub-section (5) of the Section 161 of the Finance Act, 2016 also stipulate
that all provisions related to refund of service tax under Finance Act, 1994 shall be
applicable to refund of SBC & KKC. | find that above provisions were not taken into
consideration by the lower adjudicating authority in the impugned orders and hence,

the impugned orders are not correct, legal and proper.
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7.2

Appeal No: V2/200, 201/GDM/2017

| find it relevant to refer to Notification No. 41/2012-ST dated 29.06.2012 which

allows refund of Service Tax, and opening Paragraph reads as under: -

In exercise of the powers conferred by section 93A of the Finance Act, 1994
(32 of 1994) (hereinafter referred to as the said Act) and in supersessibn of
the notifica_tion of the Government of India in the Ministry of Finance
(Department of Revenue) number 52/2011-Service Tax, dated the 30th
December, 2011, published in the Gazelte of India, Extraordinary, Part I,
Section 3, Sub-section (i) vide number G.S.R. 945(E), dated the 30th
December, 2011, except as respects things done or omitted to be doné before

such supersession, the Central Government, on being satisfied that it is

necessary in the public interest so to do, hereby grants rebate of service tax

paid (hereinafter referred to as rebate) on the taxable services Which are

- received by an exporter of goods (hereinafter referred to as the exporter) and

used for export of goods, subject to the extent and manner specified herein

below, namely:-

(Emphasis supplied)

In view of above, | find that Notification No. 41/2012-ST dated 29.06.2012

grants refund of service tax paid on thé taxable services received by an exporter of

goods and used for export of goods. | find that SBC is leviable by virtue of insertion of

Section 119 of Finance Act, 2015, as service tax on the valué of taxable services at

inserted vide Section 119 of the Finance Act, 2015, which is as under:-

Chapter VI
Swachh Bharat Cess
119. Swachh Bharat Cess. —
(1) This Chapter shall come into force on such date as the Central
Government may, by notification in the Officfa/ Gazette, appoint.

(2). There shall be levied and collected in accordance with the provisions of

this Chapter, a cess to be called the Swachh Bharat Cess, as service tax on

~all or any of the taxable services at the rate of two per cent. on the value of

such services for the purposes of financing and promoting Swachh Bharat

initiatives or for any other purpose relating thereto.

(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in
addition to any cess or service tax leviable on such taxable services under
Chapter V of the Finance Act, 1994 (32 of 1994), or under any other law for

the time being in force.

the rétes notified by the Central Government. | would like to reproduce Chapter Vi

A =
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(4) The proceeds of the Swachh Bharat Cess levied under sub-section
(2) shall first be credited to the Consolidated Fund of India and the Central
Government may, after due appropriation made by Parliament by law in this
behalf, utilise such sums of money of the Swachh Bharat Cess for such

purposes specified in sub-section (2), as it may consider necessary.

(6) The provisions of Chapter V of the Finance Act, 1994 and the rules made

- thereunder, including those_relating to refunds and exemptions from tax,

interest and imposition of penalty shall, as far as may be, apply in relation to

the levy and collection of the Swachh Bharat Cess on taxable services, as

they apply in relation to the levy and collection of tax on such taxable services

under Chapter V of the Finance Act, 1994 or the rules made thereunder, as
the case may be.
(Emphasis supplied)
7.3  lalso find that KKC is leviable by virtue of insertion of Section 161 of Finance
ACt, 2016, as service tax on the value of taxable services at the rates notified by the
Central Government. | would like to reproduce Chapter VI inserted vide Section 161
of the Finance Act, 2016, which is as under:-
CHAPTER VI
KRISHI KALYAN CESS

SECTION 161. Krishi Kalyan Cess. — (1) This Chapter shall come into force
on the 1st day of June, 2016.

(2) There shall be levied and collected in accordance with the provisions of

this Chapter, a cess to be called the Krishi Kalyan Cess, as service tax on all
or any of the taxable services at the rate of 0.5 per cent. on the value of such

services for the purposes of financing and promoting initiatives to improve

agriculture or for any other purpose relating thereto.

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in addition
to any cess or service tax leviable on such taxable services under Chapter V
of the Finance Act, 1994 (32 of 1944), or under any other law for the time

being in forcg. %?\ o

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section (2) shall
first be credited to the Consolidated Fund of India and the Central Government
may, after due appropriation made by Parliament by law in this behalf, utilise
such sums of money of the Krishi Kalyan Cess for such purposes specified in

sub-section (2), as it may consider necessary.

(5) The provisions of Chapter V of the Finance Act, 1994 (32 of 1944) and

the rules made thereunder,_including those relating to refunds and exemptions
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~ from tax, interest and imposition of penalty shall, as far as may be, apply

in_relation to the levy and collection of the Krishi Kalyan Cess on taxable

services, as they apply in relation to the levy and collection of tax on -such

taxable services under the said Chapter or the rules made thereunder, as the

case may be.

(Emphasis supplied)

7.4 | find that Section 119 of Finance Act, 2015 levied SBC on taxable services
and Section 119(2) of the said Act specifies SBC as Service Tax and Section 119(5)
of the said Act specifies that the provisions of refund of Service Tax under Finance
Act, 1994 shall apply to refund of SBC; and Section 161 of Finance Act, 2016 levied
KKC( on taxable services and Section 161(2) specifies KKC as Service Tax and
Section 161(5) specifies that the provisions of refund of Service Tax under Finance
Act, 1994 shall apply to refund of KKC. | also find that Section 119(1) of the Finance
Act, 2015 stipulated that SBC shall be levied from the date as notified by the Central
Governmenf and the Central Government issued Notification No. 22/2015-ST dated
06.11.2015 under Section 93(1) of the Act and fixed rate of SBC @ 0.5% of the value

of taxable services.

7.5 It is very clear that SBC has been levied as service tax only as has been
stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @ 2% of
value of taxable services proposed under the Finance Act, 2015 has been reduced to
@ 0.5% of value of taxable services vide notification issued»Under Section 93(1) of
the Finance Act, 1994 which enables central government to grant exemption from
service tax. Therefore, | am of the considered view that SBC has been givén status of
service tax levied under the Finance Act, 1994 for the purpose of refund/rebate. In
view of discussions held above, | also find ample force in the arguments of the
appellant that SBC & KKC though called cess but have been given status of service
tax as is evident from Section 119(2) & Section 119(5) of Finance Act, 2015 and

Section 161(2) & 161(5) of Finance Act, 2016 respectively. o
f\f}%\\/\’\/\;/ i

7.6 | find that it is settled position that the Government of India has consistently
adopted policy not to export taxes. If the conténtion of the lower adjudicating authority
is accepted then refund of SBC & KKC, even if imposed as Service Tax vide Section

119(2) of Finance Act, 2015 and vide Section 161(5) of Finance Act, 2016, shall not
| be'allowed, which will mean that intention of legislation is to export taxes and the
stated policy of the Government shall be reversed by such an interpretation. It is
settled position of law that any provision of léw can't be interpreted in such a way to
make other provisions of law meaningless or to reverse the intention of the

legislation.
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8. | find that Notification No. 41/2012- ST dated 29.06.2012 has been issued
under Section 93A of the Act which gives Central Government power to grant rebate.
The said Notification No. 41/2012-ST grants refund of service tax paid on the taxable.
services used for export of goods by an exporter. Since SBC & KKC, both have been

treated as service tax, as detailed above, the rebate of SBC & KKC is allowable

under Notification ibid.

8.1 | also find that Notification No. 39/2012-ST dated 20.12.2012 granting refund
of service iax paid on services used in providing export of services has been
amended vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No.
29/2016-ST dated 26.05.2016, so as to allow refund of SBC and KKC;: similarly,
Notification No. 12/2013-ST dated 01.07.2013 allowing refund of service tax paid on
specified services used in SEZ has also been amended vide Notification No. 2/2016-
ST dated 03.02.2016 and Notification No. 30/2016-ST dated 26.05.2016, so as to

allow refund of SBC & KKC, however no such amendment has been made in

Notification No. 41/2012-ST dated 29.06.2012 because no amendment is required as

explained below:-

8.2 Notification No. 39/2012-ST dated 20.12.2012 had allowed refund of service

tax and cess and Explanation 1 was as under :— @\/\’W/Q//

Explanation-1

(a) service tax means service tax leviable under Section 66 or Section 668 of

the Finance Act, 1994;

(b) education cess means education cess on taxable service levied under
" section 91 read with section 95 of the Finance (No.2) Act, 2004 (23 of 2004);

(c) Secondary & Higher Education Cess means Secondary & Higher
Education Cess on taxable services levied under section 136 read with
section 140 of the Finance Act, 2007 (22 of 2007).

(Emphasis supplied)

8.3  Therefore, there was need to add SBC & KKC as clause (d) and clause (e)
vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No. 29/2016-ST
dated 26.05.2016 as because only Service Tax leviable under Section 66 or Section
66B of the Finance Act, 1994 had been covered under clause (a) and not Service Tax

imposed under Section 119 of the Finance Act, 2015 and Service Tax imposed under

Section 161 of Finance Act, 2016.
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8.4  Notification No. 12/2013-ST dated 01.07.2013 also had specifically provided
refund of service tax leviable under Section 66B of the Finance Act, 1994 whereas
SBC & KKC have been levied under Section 119 of the Act inserted vide Finance Act,
2015 and Section 161 of the Act inserted vide Finance Act, 2016, respectively, hence
there was legal requirement to amend Notification No. 12/2013-ST vide Notification
No. 2/2016-ST and Notification No. 30/2016-ST dated 26.05.2016 to include SBC &
KKC for refund under Notification No. 12/2013-ST as SBC & KKC are not leviable
under Section 66B of the Finance Act, 1994; whereas Notification No. 41/2012-ST
dated 29.06.2016 has allowed refund of service tax without specifying whether
leviable under Section 66 or Section 66B of the Finance Act, 1994 and hence, no

amendment in Notification No. 41/2012-ST was/is legally required to be undertaken.

8.5  This office has decided similar appeals vide OIA No. KCH-EXCUS-000-APP-
114 to 121-2017-18 Dated 05.12.2017 & OIA No. KCH-EXCUS-000-APP-128 to 135-
2017-18 Dated 05.12.2017 which were appealed against by the Department before
Additional Secretary (RA), Government of India, Mumbai, who has also upheld the
Orders-in-Appeal and rejected Departmental Appeals. |

9. In view of above factual & legal position, | set aside the impugned orders and

allow both appeals, with consequential relief.

Q% odficidd! gRI o @ S sy @ AUeRT SWRgd a0 § ar e g1

9.1 The appeals filed by the appellant are disposed off in above terms.

~

Geaiing, - o\
A QN ey
Kk W1 N
L un TR (PHR )
| PSR NES SR (31uiie)
By Speed Post ‘ ’
To, | .
M/s. Anil Minerals, u. e PR,
105, Golden Arcade, Q04, TS 3MHs, @i 7 3¥2, ¥R, UFR ¢,
Plot No. 141/142, Sector 8, MHYUTH (F3) - 390 03
Gandhidham (Kutch) — 370 201 _

Copy to:
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone, Ahmedabad.
2) The Commissioner, GST & Central Excise, Kutch.
3) The Assistant Commissioner, CGST (Urban) Division — Gandhidham(Kutch)
4) Appeal File No: V.2/201/GDM/2017 '

' \/5) Guard File
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