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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3rrtT 3IToNFr/ ilr1 31P-TSIT/ i4ia4q-ri/ a5ia  3iTOTtT, OIIT ,-atc rpw/ i)qiw't, i.aa"lc I ntii  I °TRftBTl coir j lTtl2,-c snft 

IT1tpt: I 

Arising out of above mentioned 010 issued by Additional/JoinUDepuly/Assistanj Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar I Gandhidham 

EI 14*sc- & 1lcllc T lTITr v -n /Name & Address of the Appellant & Respondent 

M/s. Anil Minerals, 105,Golden Arcade, Plot No. 141/142, Sector No. 8,,, Dist: Kutch-

37020 1 

r 3ntt(3rtftw) eztlf0pr sl eRrt -1IId tTl.l* ie -rt iiFJw4t / i1iai Irsr8T 3ttflIT cie ITT awdi l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

'i6ar TlITw   IlITIT OIT 1ei  3T4TOr eieiliui itt 3ftIT, ere .u,-wc 1rtIT 311f11fITsr 1944 T 1TIT 35B 
3TtT5tlT iIT  flcri 3T1IyPTIT, 1994 r rtvti 86 3Tti5tp1 (11ifd .iiy 1t SIT TrwTft Il 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA. 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

efwat  n Tliw13upr rsft iio iflao wti, ctzr iiei t,-'*, om *)ai.i M1Sr -eietl1,ai alIt )alw 'Ito, -c ,.tVw at 
2, 3tg.  Itt. pat, at w t .,itIt mtl%v I/ 8 

The special bench of Customs. Excise & Service Tax Appellate Tribunal of West Block No. 2, IlK. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 1(a) artio alIT 31$t5t al atier ih atsft 3oM fli rar, altar ,u,-ic tr oi terat 3trfftIT asrreiflattvr 

r w1 8trItNr  , 1r6e prar, utITTTIt sTeat 31ITTtit 3151ciatc- 5oofr. T 51141 xtlItTe If 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pars- 1(a) above 

(iii) ttettpflat -eiei10ai e rearer artflar     al Clv Itealat ,-'.iic, 1rat (3ltfllr) ¶otocIt, 2001, Clei 6 v 3TpritTr (5ft*lItr fv 

atft wrr EA-3 ml SlIT 'rfIta* *  f,er wr srrfv I .iel mar vill Itt atrar, i r'liO aat alIt aiar  r 4i 
 *31atrITITtr:1,0OO/- 

yIt, 5,000/-  3TT1aT 10,000/- ml ii atat alIt uCI '.i ti t8lMtlt 11am ml IT°ITITSr, TraftlTr srtftatlar 
.-eiil,ui alIt thee efRiw CU-et alTar t (11 f'r Cliw E'ITa t uie .,iIt 51l,rl alt 81'Te c,Oir 1'et .'lii1 stTfV I 

fitt. ITT arrnsr, alw t 3r ttai * lii sn1v .ar 'Ia  srtftpl'rzr ml1alh1fXwTur r Itiasi fItnuar I paalar artnr (It 31th) alt 

Clv 31TIteartrT T 1TT5 500/- iv aliT ¶It'DItItTr 11,-a, atari a,ii lar i 

The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 I as prescribed under Rule 6 of Central 

Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 

1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interestipenultylrefund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

artft~Iar .-eiai(i'&ui alt atwat artfrre, 0,-rt 3118J1Itzrar, 1994 41 Irm 86(1) alt 3tlTItpr 'Ieim.t Claalaic'B, 1994, alt Cl.iei 9(1) al cifd 

¶5m)fttr cqat S.T.-5 wit itfItIt * alIt sri aralmfl ot itial, wior CIa wttr alt fItnat riftar 41 mIt , sw41 vl* atai  

Om irtIt viClrt 'It aTfv) 3/iT 5IT* 4 4 mar ITIT  alt mar, ryi 'Iei'M $1 Itar ,vii 41 Itar 3/IT aaiai aci 

SfaT'ISlT, aiv 5 c'hi5 arT see mar, 5 airs aav sri 50 outS eai TTIT 3TIr5T 50 rural asia 4 311f3m aft mar11: 1,000/-  asIt, 5,000/- 

 3r5T5T 10,000/-  as  ITT 1/itc.t'rfttr ,,ira tram $i vll aa mIti IIttr'tftar ti,-4 ITT aralarrar, tralfItar 3lft4tar -rairail i's 41 thaw alt 

tiiea tClt-cit alt 'ii's 4 fIt/I Itt tiial12ii'i SlIT alt I. t,ctiti titt t,tiiilIt.,t /iS' fiSC 5clItl Cl.ti oiii SlTfV I TatIttIT fi'tC ITT 1511111sf, 

,413IT1flT#&iTsfhfV ,stfi 'I'ICla 3fttsr -eiei ur4rnnufaitr I ar3n41r(It3ii4t)IttClu 3/iSlalr-11ITITtIT 

500/- asia ml lItrttftpr tram a'si a,t'ii 'l'sr If a 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interestclemanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the AssistantRègiSfrarof tha bench of nominated Public Sector Bank of the place 

where the bench of Tribunal is situated. I Applicatioft naatfe.fQgfant of stay shall be accompanied by a fee of Rs.500/-. 

(A)  

(i) 

(B)  



(I) f-i 31Th1Srr, 1994 r tiflT 86 l 3'r-nTRT3f (2) 13sf (2A) A7 3(TnlPr c  T ift 31tf1W, cii#vi 11uJ4w0ft, 1994, S (1.ivi 9(2) o 

9(2A) viivi t9ltM'tyT 1f S.T.-7 f su SI*uY1 1 3SI 1RTT tieci. SIrZr thc- iiO lic#, 3151SI1 3TISISI'lT (3T5f'lW), SIlSf i - iiO 1rF 

onir mft3s 3ffTf f I1Slf vivi as (vi VSIS 'iu4iifrj t;)'-ft 511Th7) 3ItT 3ff 1T iisie 3iTZI3r 3TsreT 4ie'51, 

S s-'iic  tlTRvI nies, SIt 3ttfttrZt -4 4i(l'ev'n 3ir53T ff  ff1 1ttr M si  3tlttr T ',I(  f1 1TI3 Ceidvi SIffSfY d(I / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994 shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) ()vii tic'a, rzr s-'ic 1le'e Off )hJ  3t1()Tff uil4 ,tui (Tff) uil 3ft(1T1't kf viivi SIlff svic tIne' 3Tffll1lsT3s 1944 1 

Oni 35131ff 3(nlff, ni 1-00v 3t1f31sTff, 1994 T tim 83 3 nie' 3 SIP, T sr , i 3tlttr v 

i4tr .es) mrzr 'sic trim/vleI ti v 10 rstir (10%). nw  v msi)r foi1~ imwr, sre 

 Oiv) 33sSISIf8r6ffff'esv 3tfffll 

jc4iC, trim Off 1 31315)'fr "3tTST fv si tm' 1-vi tE1IT 

(i) W11113rlTres'vi 

(ii) SI8ff iJ41 T t1   tTf8l 

(iii) ST8s: iC1 (leeijev)h * 11J4 6 * 3im(?  

 (tt. 2) 3l1l1nii2014 *3Ttl*f  3ITftT'lfftSIE14'i  *TfSIt1iT1*T 

p-rrw 3r o's 3itfrar *1 ate,, tir i'iJll/ 

For art appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pIe-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax. "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

STRIT e'te'I * 'e'ifanur 3fl'ffSr: 
Revision application to Government of India: 
5ff 3/Tsr sftt  1ST1 eiIe'i -vif4)tvi nmrtfl , *rzr se'io tice' 31l3thnn 1994 r om 35EE * 'zstir 'e'vie' * 3ntiyr 3/SIT 
51f91ff, 3/Tiff e'(4'C, 'Tst'lSIivr 3118'fffT ¶lcvi C 'a vi /T, i.vi en fT1TS1, vtts)f w, sflmsi Iv Slim, vies, 3lTu,  ff l4iff?f- 110001, 

vial fftTl I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B bid: 

nfl?, via * I+(1 e'viivi * viva , .viyi ae'viivi Ifl via *1 ()?, e'ii siai * 4iviaa * ithsr ir fvft 3TesI e'iiai SIT 
o sm çit str u .e'ieisivi * s,'kia, siT ()1 3151ff 515 3 SIT 3/SITT5T Clvi * Aviee'vui * S1IIIT, ¶*T* e'ieISi SIT 

(Tfl S/SIlT 515 via ae'viivi * 31T'ST1 *1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

S/Tiff * eitl  1'v)) i% SIT STi silt (fZfffr SIT i 3/lw *  une-vi en) viivi PT 3Tt ST lt5fflSIr 3,-es, te' i () * 
 sI's, SI'lff r 5Td'l l / 

In case of rebate of duty of excise on goods exported to any country or territory Outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

3,-wo trim 'er Srurynsr flt,t,'  Ivii Sum * eis, ,)viivf SIT Stuff SI Siivi (5151'ITr 1itei TSIT I / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty, 

3ci5, * 3c415,C fim * SlTIll5T * 011 lift gSI'lt *tff 511 3/ff3iimT Off 511* f'lo-,I g1SIOT3/ * dfld vine ifif 311T ft* 

rr ¶Zv sT i/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act. 1998. 

3vie,1 iffltffsr *1 St 1T1lTlT sisiff *ie'ni EA-8 *, 3/ T *aSln 3-viis,a slim (31*vr) Iviviic'(, 2001, * ¶eui 9 * 3tlTS)n ¶11's , 

s vlli%Vl  11151 t *slt)zr s,-siic, c.vi, 3/im, 1944 T 11111 35-EE * dflci (lt'll'Iftl'r tIny, *1 3/sfpmfr ltu SIrs-Ti ltu  t1T TR-6 
cane T .,ii-fl vt1fVI / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It Should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

SIT515T 30851ff * 1/TSr iflfl,-i ¶61TthSI Trim 3/ffim f vii(t 1ll1V I 
vitO wane 5e'v 1351 vial ee  SIT svil 5131 t tft e'v8 200/- SIT 31lff11r fei viiv 341ff eI~ /1ce'-i 5e'C 1351 vie! 1el) ,neis,i y 
nei4 1000 -/ ff1 S13JT11t11 fsii viiv I 
The revision applcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(0) 54)?, 511 30811 3151 3/T81ft SIT //S4IT1 SI Mcl4, sivr 3118sf * ¶1v TIny, SIT ST5TviTff. ji'tv1 ff1 Pot viivii vui1i ir ir-i * 
soS lwqe'is) *an/ *fv Z Tl3/ffvini 11t0513/sfl'arsil*ltfsre'se'is *rsfsiv3/r8sfvr),54i viid1 I / 

In c41se. if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

-einIva ry 3nl1IlsTar, 1975, * 3/stunvft-I * 3n5]'alff 3/Ti 3/1*51 t18 SIffT51 311851 flh TI1 PT (9tT41fT1r 6.50 en) cur 
ast Tiny, ftl*u 3sTT lai 1IT1V I / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Ps. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended, 

1tsii Trim, lto1*lsr is, trim uro snie's 311)11851 neiei(Oe'w (e'v) 1) (Thvie(), 1982 6151)71 1313 3/liOf 1161515ni visin8 18 
vi1i-t1'a 't'e' SIT* )SiC 3(11 5(1 I-cia 3TI51f7t 1*STT 'vial l / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

en-a 3ntf1'18zr tii(e,ilt 18 3/1871 aif%or e,s * ce(vi 0541'/4,, 1*ff7r 3/IT acl'kidv /11131/118 * 1v, )cuff )(1S/T4'TSr essiys 
www.cbec.gov.in  18 ?,ui Trw/I (1 I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  

(C) 

(1) 

IS 

 

(v)  

 

(vi)  
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Appeal No: V2/200, 201/GDM/2017 

:: ORDER IN APPEAL::  

The appeals listed below have been filed by M/s. Anil Minerals, 105, Golden 

Arcade, Plot No. 141/142, Sector 8, Gandhidham (Kutch) — 370 201 (hereinafter 

referred to as "Appellant") against Orders-In-Original shown against each appeal no. 

(hereinafter referred to as "impugned orders") passed by the Assistant Commissioner, 

CGST Gandhidham (Urban) Division, Gandhidham-Kutch (hereinafter referred to as 

"the lower adjudicating authority"). 

Sr. 
No. 

Appeal File No. Order-In-Original No. 
& Date 

Period of 
Refund claim 

Amount of 
refund claim 

rejected 
(in Rs.) 

01. V2/200/GDM /2017 23/UrbanRef/2017-18 
09.10.20 17 

April, 2017 61,648/- 

02 V2/201/GDM/2017 24/UrbanRef/2017-18 
09.10.2017 

June, 2017 49,194/- 

2. Since the issue involved is identical, all these appeals are being taken up 

together for decision. 

3. The facts of the case are that the appellant filed refund claims under 

Notification No.41/2012-ST dated 29.06.2012 of service tax paid to various service 

providers for rendering taxable services in relation to export of goods for the period 

specified in the refund claims. The lower adjudicating authority vide impugned order 

rejected the refund claim for the amount as shown in the above Table. 

4. Being aggrieved with the impugned orders, the appellant has filed these 

appeals, inter-alia, on the grounds that 

(i) The Lower Adjudicating Authority has rejected refund of SBC & KKC on the 

ground that there is no clarification regarding refund of Swachh Bharat 

Cess (hereinafter referred to as "SBC") and Krishi Kalyan Cess (hereinafter 

referred to as "KKC") SBC & KKC in Notification No. 41/2012-ST, which is 

not justified. 

(ii) The refund claims of SBC and KKC have been rejected without affording 

any opportunity to the appellant to explain their case and thus violating the 

principles of natural justice. 

(iii) The appellant relied on a decision of Hon'ble High Court of Karnatakà in 

the case of TVS Motor Co. Ltd. reported as 2015-TlOL-1478-HC-KAR 

wherein it was held that refund of Automobile Cess paid on motor vehicles 

exported out of India is refundable even when the same is not mentioned in 
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Appeal No: V2/200, 201/GDM/2017 

the Notification No. 19/2004-CE (NT). The appellant also relied on another 

decision of Hon'ble High Court of Karnataka in the case of Shree Renuka 

Sugars Limited reported as 2014-TIOL-98-HC-KAR-CX wherein it is held 

that sugar cess is nothing but a duty of excise and as per Rule 3 of the 

Cenvat Credit Rules, credit of the duties of excise paid are available. 

(iv) SBC was levied as service tax w.e.f. 15.11.2015 by Finance Act, 2015 and 

KKC was levied from 01.06.2016 as service tax by Finance Act, 2016 both 

Chapter V of the Finance Act, 1994 which clearly state that provisions 

relating to refunds, exemptions from tax, interest and imposition of penalty 

shall apply in relation to the levy and collection of SBC & KKC on taxable 

services, as they apply in relation to the levy and collection of tax on such 

taxable services under Chapter V of the Finance Act, 1994 or rules made 

thereunder, as the case maybe. 

5. Personal hearing in the matter was attended to by Shri R. C. Prasad, 

Consultant, who reiterated grounds of Appeal and submitted that the issue has 

already decided by the Commissioner(Appeals) in many cases and those order 

already been upheld by the Additional Secretary (RA), Government of India, Mumbal 

and the issue is now settled. 

FINDINGS:  

6. I have carefully gone through the facts of the case, the impugned orders, 

appeals memorandum and the submissions of the appellant. The issue to be decided 

in the present case is as to whether the appellant is entitled for refund of SBC & KKC, 

paid on the services used for export of goods under Notification No. 41/2012-ST 

dated 29.06.2012 or otherwise. 

7. I find that the lower adjudicating authority has held that refund of SBC & KKC 

is required to be rejected as there is no clarification regarding refund of SBC & KKC 

in Notification No. 41/2012-ST, whereas, the appellant has submitted that Notification 

No. 41/2012-ST is clearly stating to grant refund of service tax paid on the services 

used for export of goods and sub-section (2) of Section 119 of the Finance Act, 2015 

and sub-section (2) of Section 161 of the Finance Act, 2016 clearly stipulate SBC and 

KKC as service tax respectively; that sub-section (5) of Section 119 of the Finance 

Act, and sub-section (5) of the Section 161 of the Finance Act, 2016 also stipulate 

that all provisions related to refund of service tax under Finance Act, 1994 shall be 

applicable to refund of SBC & KKC. I find that above provisions were not taken into 

consideration by the lower adjudicating authority in the impugned orders and hence, 

the impugned orders are not correct, legal and proper. 
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Appeal No: V2/200, 201/GDM/2017 

7.1 I find it relevant to refer to Notification No. 41/2012-ST dated 29.06.2012 which 

allows refund of Service Tax, and opening Paragraph reads as under: - 

In exercise of the powers conferred by section 93A of the Finance Act, 1994  

(32 of 1994) (hereinafter referred to as the said Act) and in supersession of 

the notification of the Government of India in the Ministry of Finance 

(Department of Revenue) number 52/2011-Service Tax, dated the 30th 

December, 2011, published in the Gazette of India, Extraordinary, Part II, 

Section 3, Sub-section (i) vide number G.S.R. 945(E), dated the 30th 

December, 2011, except as respects things done or omitted to be done before 

such supersession, the Central Government, on being satisfied that it is 

necessary in the public interest so to do, hereby qrants rebate of service tax 

paid (hereinafter referred to as rebate) on the taxable services which are 

received by an exporter of goods (hereinafter referred to as the exporter) and 

used for export of goods, subject to the extent and manner specified herein 

below, namely:- 

(Emphasis supplied) 

7.2 In view of above, I find that Notification No. 41/2012-ST dated 29.06.2012 

grants refund of service tax paid on the taxable services received by an exporter of 

goods and used for export of goods. I find that SBC is leviable by virtue of insertion of 

Section 119 of Finance Act, 2015, as service tax on the value of taxable services at 

the rates notified by the Central Government. I would like to reproduce Chapter VI 

inserted vide Section 119 of the Finance Act, 2015, which is as under:- 

Chapter VI 

Swachh Bha rat Cess 

119. Swachh Bharat Cess. — 

(1) This Chapter shall come into force on such date as the Central 

Government may, by notification in the Official Gazette, appoint. 

(2) There shall be levied and collected in accordance with the provisions of 

this Chapter, a cess to be called the Swachh Bharat Cess, as service tax  on 

all or any of the taxable services at the rate of two per cent. on the value of 

such services for the purposes of financing and promoting Swachh Bharat 

initiatives or for any other purpose relating thereto. 

(3) The Swachh Bharat Cess leviable under sub-section (2) shall be in 

addition to any cess or service tax leviable on such taxable services under 

Chapter V of the Finance Act, 1994 (32 of 1994), or under any other law for 

the time being in force. 
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(4) The proceeds of the Swachh Bharat Cess levied under sub-section 

(2) shall first be credited to the Consolidated Fund of India and the Central 

Government may, after due appropriation made by Parliament by law in this 

behalf, utiise such sums of money of the Swachh Bharat Cess for such 

purposes specified in sub-section (2), as it may consider necessary. 

(5) The  provisions of Chapter V of the Finance Act, 1994 and the rules made 

thereunder, includinq those relatinq to refunds and exemptions from tax, 

interest and imposition of penalty shall, as far as may be, apply in relation to 

the levy and collection of the Swachh Bharat Cess on taxable services, as 

they apply in relation to the levy and collection of tax on such taxable services 

under Chapter V of the Finance Act, 1994 or the rules made thereunder, as 

the case may be. 

(Emphasis supplied) 

7.3 I also find that KKC is leviable by virtue of insertion of Section 161 of Finance 

Act, 2016, as service tax on the value of taxable services at the rates notified by the 

Central Government. I would like to reproduce Chapter VI inserted vide Section 161 

of the Finance Act, 2016, which is as under:- 

CHAPTER VI 

KRISHI KALYAN CESS 

SECTION 161. Krishi Kalyan Cess. — (1) This Chapter shall come into force 

on the 1st day of June, 2016. 

(2) There  shall be levied and collected in accordance with the provisions of 

this Chapter, a cess to be called the Krishi Kalvan Cess, as service tax on all 

or any of the taxable services at the rate of 0.5 per cent. on the value of such 

services for the purposes of financing and promoting initiatives to improve 

agriculture or for any other purpose relating thereto. 

(3) The Krishi Kalyan Cess leviable under sub-section (2) shall be in addition 

to any cess or service tax leviable on such taxable services under Chapter V 

of the Finance Act, 1994 (32 of 1944), or under any other law for the time 

being in force. 

(4) The proceeds of the Krishi Kalyan Cess levied under sub-section (2) shall 

first be credited to the Consolidated Fund of India and the Central Government 

may, after due appropriation made by Parliament by law in this behalf, utiise 

such sums of money of the Krishi Kalyan Cess for such purposes specified in 

sub-section (2), as it may consider necessary. 

(5) The provisions of Chapter V of the Finance Act, 1994 (32 of 1944) and 

the rules made there under includinq those relating to refunds and exemptions 
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from tax, interest and imposition of penalty shall, as far as may be, apply 

in relation to the levy and collection of the Krishi Kalyan Cess on taxable  

services, as they apply in relation to the levy and collection of tax on such  

taxable services under the said Chapter or the rules made thereunder as the 

case may be. 

(Emphasis supplied) 

7.4 I find that Section 119 of Finance Act, 2015 levied SBC on taxable services 

and Section 119(2) of the said Act specifies SBC as Service Tax and Section 119(5) 

of the said Act specifies that the provisions of refund of Service Tax under Finance 

Act, 1994 shall apply to refund of SBC; and Section 161 of Finance Act, 2016 levied 

KKC on taxable services and Section 161(2) specifies KKC as Service Tax and 

Section 161(5) specifies that the provisions of refund of Service Tax under Finance 

Act, 1994 shall apply to refund of KKC. I also find that Section 119(1) of the Finance 

Act, 2015 stipulated that SBC shall be levied from the date as notified by the Central 

Government and the Central Government issued Notification No. 22/2015-ST dated 

06.11.2015 under Section 93(1) of the Act and fixed rate of SBC © 0.5% of the value 

of taxable services. 

7.5 It is very clear that SBC has been levied as service tax only as has been 

stated to in Section 119(2) of the Finance Act, 2015 and the rate of SBC @ 2% of 

value of taxable services proposed under the Finance Act, 2015 has been reduced to 

© 0.5% of value of taxable services vide notification issued under Section 93(1) of 

the Finance Act, 1994 which enables central government to grant exemption from 

service tax. Therefore, I am of the considered view that SBC has been given status of 

service tax levied under the Finance Act, 1994 for the purpose of refund/rebate. In 

view of discussions held above, I also find ample force in the arguments of the 

appellant that SBC & KKC though called cess but have been given status of service 

tax as is evident from Section 119(2) & Section 119(5) of Finance Act, 2015 and 

Section 161(2) & 161(5) of Finance Act, 2016 respectively. 

7.6 I find that it is settled position that the Government of India has consistently 

adopted policy not to export taxes. If the contention of the lower adjudicating authority 

is accepted then refund of SBC & KKC, even if imposed as Service Tax vide Section 

119(2) of Finance Act, 2015 and vide Section 161(5) of Finance Act, 201.6, shall not 

be allowed, which will mean that intention of legislation is to export taxes and,the 

stated policy of the Government shall be reversed by such an interpretation. It is 

settled position of law that any provision of law can't be interpreted in such a way to 

make other provisions of law meaningless or to reverse the intention of the 

legislation. 
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8. I find that Notification No. 41/2012- ST dated 29.06.2012 has been issued 

under Section 93A of the Act which gives Central Government power to grant rebate. 

The said Notification No. 41/2012-ST grants refund of service tax paid on the taxable 

services used for export of goods by an exporter. Since SBC & KKC, both have been 

treated as service tax, as detailed above, the rebate of SBC & KKC is allowable 

under Notification ibid. 

8.1 I also find that Notification No. 39/2012-ST dated 20.12.2012 granting refund 

of service tax paid on services used in providing export of services has been 

amended vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No. 

29/2016-ST dated 26.05.2016, so as to allow refund of SBC and KKC; similarly, 

Notification No. 12/2013-ST dated 01.07.2013 allowing refund of service tax paid on 

specified services used in SEZ has also been amended vide Notification No. 2/2016-

ST dated 03.02.2016 and Notification No. 30/2016-ST dated 26.05.2016, so as to 

allow refund of SBC & KKC, however no such amendment has been made in  

Notification No. 41/2012-ST dated 29.06.2012 because no amendment is required as 

explained below:- 

8.2 Notification No. 39/2012-ST dated 20.12.2012 had allowed refund of service 

tax and cess and Explanation 1 was as under 

Explanation-I 

(a) service tax means service tax 1ev/able under Section 66 or Section 66B of 

the Finance Act  I994 

(b) education cess means education cess on taxable service levied under 

section 91 read with section 95 of the Finance (No.2) Act, 2004 (23 of 2004); 

(c) Secondary & Higher Education Cess means Secondary & Higher 

Education Cess on taxable services levied under section 136 read with 

section 140 of the Finance Act, 2007 (22 of 2007). 

(Emphasis supplied) 

8.3 Therefore, there was need to add SBC & KKC as clause (d) and clause (e) 

vide Notification No. 3/2016-ST dated 03.02.2016 and Notification No. 29/2016-ST 

dated 26.05.2016 as because only Service Tax leviable under Section 66 or Section 

66B of the Finance Act, 1994 had been covered under clause (a) and not Service Tax 

imposed under Section 119 of the Finance Act, 2015 and Service Tax imposed under 

Section 161 of Finance Act, 2016. 
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8.4 Notification No. 12/2013-ST dated 01.07.2013 also had specifically provided 

refund of service tax leviable under Section 66B of the Finance Act, 1994 whereas 

SBC & KKC have been levied under Section 119 of the Act inserted vide Finance Act, 

2015 and Section 161 of the Act inserted vide Finance Act, 2016, respectively, hence 

there was legal requirement to amend Notification No. 12/2013-ST vide Notification 

No. 2/2016-ST and Notification No. 30/2016-ST dated 26.05.2016 to include SBC & 

KKC for refund under Notification No. 12/2013-ST as SBC & KKC are not levible 

under Section 66B of the Finance Act, 1994; whereas Notification No. 41/2012-ST 

dated 29.06.2016 has allowed refund of service tax without specifying whether 

leviable under Section 66 or Section 66B of the Finance Act, 1994 and hence, no 

amendment in Notification No. 41/2012-ST was/is legally required to be undertaken. 

8.5 This office has decided similar appeals vide OlA No. KCH-EXCUS-000-APP- 

114 to 121-2017-18 Dated 05.12.2017 & OlA No. KCH-EXCUS-000-APP-128 to 135-

2017-18 Dated 05.12.2017 which were appealed against by the Department before 

Additional Secretary (RA), Government of India, Mumbai, who has also upheld the 

Orders-in-Appeal and rejected Departmental Appeals. 

9. In view of above factual & legal position, I set aside the impugned orders and 

allow both appeals, with consequential relief. 

. 1L1Q1cPdftftI ce5Ict'l 3flT of,! PlR! qctd [1iII lldI 

9.1 The appeals filed by the appellant are disposed off in above terms. 
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