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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

31'IT 31PTR1 zt*,i 3fTa1'yr/ a'ii.-ii-,i/ eri.t 31TncFr, 85a'l-ar a,-'iic niw/ nie,t, iiqic / ausii  / artthtmrl eeir a t1l0d T1 

3tltnr : / 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot / Jamnagar / Gandhidhsm 

E1 3F & l) r ii -i i '.iii /Name & Address of the Appellant & Respondent :- 

M/s. Ruchi Soya Industries Ltd.,Survey No. 217/2, Mithirohar,Taluka: Gandhidharn 

(Kutch). 

1r 3srnr(3PF1) wp)5lyr 4"L3 cOI-d -'jId lTMt ataRi ',ii,if / MiIMai 117Ri 3itttir lio T 1'hci1 l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

1i ,O'tT ate 1TF5 1p ft61T 3Ttfti.1Zi .-jilwi 8 3Tt11iT, Ri a,-wc, nrc 311  .1944 alIT tasi 350 ala 
3erirar ¶rvi 31 1ani, 1994 *1 mIT 86 ala 3TtTitTT ill1,i  aliT art Itartalt 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 art appeal lies to:- - 

o4eaai a-ei'l'a ItT IfaZe1Rir 11341 -iticl 141351 1t, al'.-th ac'lic.i f 14fl 3541ç.4151 .-evulletui 14t ¶41I1eI 41a -c wI1 ar 
2, 3&. 41 13T, tI 141F111, IT t i41 sat1v lI 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) 1k.,)at 1(a) * edli.r err 3P411It1 ala 3ayrr6T 11341 1ir tr, 4ater  ni  ref oia 3rt4iT41et eieiF-l.t°i 
(441) q44Ir 'fllIiaea , O,lq irer, sraar rme 3iioieIC- 3oof 1, ei't r .w.11 eifar 1 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, Shaumali Bhewara, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3ils1151 otoi14wai stsi at4tr -,-ti #, 4e aie, nrt (3ar) lthia'fl, 2001, 1t  6 3/dald th5*41i1 SRi 

etir EA-3 14t flT a1141eI't * aa ¶ai atien stiller  i  ala tire, awc traRa lIt eaSt ,saua 341 
3ft5 ei5Ci 7T1T areñalT, '4a.' 5 5{rI SIT a  er, 5 eis 5t151 511 50 cilIa I1V 1151 31'.TtiT 50 cias tv 14srft3w til eaeRr: 1,000/- 

 5,000/-  3151511 10,000/- 'i ear 1ftr alert 11151 341 st1 eo  eatTt titTer 1i,-a ear eaarerer, aeS3,i la41zr 

 34t tria.ai ciaq IW-clI ala sties 34  tft aiI3t.ia ar ala ala aar .,ti41 ).wilci 51 TRi ,ciiIJ ¶'ati Iai.li stiller I 

IIct1r1 itrr tiar tiartiler, 4151 34t ares 111151 34 fl'ii sti1v 5lT I1a4lcI 3141C3411 il41easui 34t litter 4tTSI5r I 5515111 3114111 (141 3Pal) 34 
1te 31rsrtrT ala stier 500/- 'ie tin lll34lftir aieiT q,i ii l 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penally/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3111154151 -IioilO4'IYi 34 115151 311111, ¶c-c1 311i1111tiST, 1994 341 ulir 86(1) 41 31114151 1oiw  ¶atiic'l1, 1994, 41 SlieST 9(1) 41 51551 

e S.T.-5 34 aIR g141a41 34 34t air eala34T ties ast 11151 thu 3114151 ala 141ste 311151 34r areft , 3a111 aiSl SlIer 34  

 34 ',tl  rsrill1r s141 stiIv) 341s  34 1135 34 are 34 611, ir 34atseas 341 iiu wma 341 stier 334r untr 

31511111, rue 5 SiTte STI a'taul easT, 5 ellIs stiv etT 50 eliOt Stiti 1151 3T51SI1 50 tillS r'-ni 34 3I113ea it1 lu-Or: 1,000/- uu, 5000/- 

 3151515 10,000/- ou'  Rat i/tl'SlT ,,uu 11151 34r it1 u4a;sr eatTi 41riftftyr st,-ea 511 iriI{, lSlSl51 311511/Sr ,0i01141RaRi 341 11105 34 

uiioa' u1hl-ciu 34 ansi 34 ¶11,ul/ 511 uli (hiti, tI'I 34 IRa ccti(I ii41 IaiSld *51 5NIT ceiui Sluu ,,ti,ii 51114115 I ueSlu 411115 11T 31315111, 

41ea 34r asi ltti  34 1ui anllv t5r ueS/  3134154131 .-uiur1ts'uai 341 tti  /41etsr 41 I oTates 31141er (st 311115) 34 flits 31145151-qF 41 51T1 

500/- ouc tilt ¶liat'rflir irsea ,uei wuut s'1a 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Laths or less, 115.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five laklis but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, ire the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A)  

(i) 

(B)  



(C)  

(i) 

(vi) 

(D)  

I 

(I) 1-rt 1994 r tlgr 86 r 5rrt1RT3(t (2) tT (2A) r t cdl .Aci  ieidl, 1994, r )2Rm 9(2) 

9(2A) ritic Sltt)ftpr wr S.T.-7 sir 'rt*4'r t sitit riTr 311, tsr sc'ii. t11w 3tzsT 311 1f (3.flc), lr 3ci  9r1m5 

11TftlT 3lT,si T t cc (-i W il1ci Iit 5ITfV) 3lT 31RTWlT C.ORI 16i4't' 31rZT 3T5TT 341c4si, 

c'/ rttT, w'T 3tlsllsr i(l f   ir 1r * uti 3nr r tI  t4 sitar cr .t&dl ddl r / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

10 file the appeal before the Appellate Tribunsl. 

(ii) iflec a-c, &mlsr j -q pra oi  315fp41sr itariw (si) r aI 3F11alt Pr thcMi& it' 31 1IZ15T 1944 dl 

tni 35iri 3Titr, *r ITsr 317T, 1994 t tInT 83 311P'tlt' 6Tsi t 3 siTe r sr , sr 3irtr   3f5frp)'fzr 

3lPr +cl c'ii c,idei si 10 irlar (10%), si 31ir v ,icci ¶ai)?.r1 , sit siT, 5l le StitiT 

11Ort , sir 5icdi1 fcr siTir, ltTt iT tinT 31115iTr .acl fi 'u eit 3T1il1 sr tT uT c'I' 311fnT Sr l 
c1I it""4 11 )Oi'*t 31111111 "S1PT firtT siT lesi i 1i tii1tc'i 

(I) 
(ii)  
(iii) siilir starr )4cc1edl lt )cc 6 3r117)7r si  
- (1r. 2) 3i12fT2014   3T9I) TInT)11gtthsT 

oar 3ftf11r sit siPt, itl iI I/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994. an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-cteposit payable would be subject to a ceiling of Ps. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include 
(i) amount determined under Section 11 D; 

- (ii) amount of erroneous Cenvat Credit taken; 
(lii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

aTT111 InnITI er 11Sr'1rt1T 3ir8stw 
Revision application to Government of India: 
st 3ITIr i nsr)tmvr 0I)T1,1  c , fzr 'iiç ruu 3T11snT, 1994 T tIRT 35EE r 1T11Sr E 31RT)7r 31111 

StInT  nstflalsl 31185SF ¶i-ci ctietc, J,*t-c 15Ttsr, IM i12ic, ,fIai 81SF Steer, cc  ST18, u418sidt-ii000i, 
fliisrr ,aioii sti1vl / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

ci?, etc i?r,dt cee1c eie , STT i4'eic ¶nfr etier Pd1 ectai.l aisirt r  8s iritic mi 11t18r arr e,itvtl si 
tir ITT çir etsig eccc )cc, iii fdl isist aranvr * eoa r c.cur s skc, ¶d1 arl oa 

¶Ita11 51511 * etc * icc1T J1ICc  *1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

51Rstcr 11iT d .t' StWIn51811 tzrtio t 
i11T4**, 11T1Fs eye TaTnftI I 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

ci?. eio ar sir I1TutSF ¶lIv ¶ci tiisir s eye, .1cc ST Ijic S/F etc ¶lsti1r 1ci TIT l / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

5r414 3 -SiOc I15TS11r it ac!l 18I si 313lsTSr 011  )T21e stieteeit T sm-c *r iT' lilt 
3et8srit3flr(3t)ocerO-c 31ffl (ar. 2). 1998 rnerrr 109 eer1lccj ssi rrcecifqtzrret 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
Ihe Rules made there under suuh order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act. 1998. 

sd"c 3118551 r st cJ*tstt ttIn el EA-13 *, Sit *r *58111 3c'cc 1I11Sr (3~lsi) (1cetuvil, 2001, r sr 9 itthpr f8lri?au , 
5sr31t8artcSe s3 StI3j51151tmdl ci1v I 'tti 3D rsitaTsiy31T81rar3FTI31ttSr#F ce 
stTlVI Tl1r T *s81r s-to ITSSr 31I3111e1, 1944 F c.1m 35-EE c1tci ft5T ilc'"t' t 3ira18t r 5115cr r 1/ft rrt TR-6 

S/i eidl anf1tvr F 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

serFtssii 31r8551 *1 lUST ilI1c 1I18ftTr trisir S/t 3151114141 ,cidl sirf85 I 
Sit8 ccc c US etc  Zn c1 t 18 ce 200/- sir icic ¶e4l 11W 3/fT ci?. 1c1.°{ 1qe trer cea * cirtr t8 18 
c'c) 1000 -/ sir SPT1TISI f?..ct sty i 
The revision app8cation shalt b accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

ci?, 5SF 311811 * i)51 311858 US 11et5r i/F  3J5 3118SF * 1Ii ITIsi sir 517111SF, ,51?.'FC ST t ict tict 1t1f*l 551 It'-ST /fn 
r8.1 rficlsis u111/Farsian .ar4'rsreci)ui it isir rcse 18 ti85erIci cicr# I / 
In case, if the order covets various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

urairit3/lfttpr .-ciciec stl5ll5tarsr, 1975, 4 315r518t-1 /fi 31cce StT 3i18.st lit f1tTSr 3118SF S/F e1l tIT slftlr 6.50 i1 sir 
.-cictcc liec, f/FI*5 i'ea ici arr18y1 / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Ps. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

s/fei 1t.m, *5/fist s'ti eec oar ot  3t4te1'tsr .cict1l1c,ui ('se) 115T) 11ceicdl, 1982 * I 31S 5181S5RT ececi 41 
4t.1 eel I.1cel lilT s/F irstar 3rTttif51' 1,ci ,,SI-ti #1 / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3t5r 31411/le uil1c,i8 s/F 311/FrI 51lSF frt.1 * ccll ei'e,, I/FSSTF 3/IT c41ertai wtsiltet S/ 1lv, 31tfttiT21f 1TrStT4r5T 4cci5 
www.cbec.govin 41 8c c'lel I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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V2/11 1/RAJ/2010 215/09-10 01.02.2010 
V2/112/RAJ/2010 216/09-10 01.02.2010 
V2/113/RAJ/2010 217/09-10 01.02.2010 
V2/114/RAJ/2010 218/09-10 01.02.2010 
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:: ORDER IN APPEAL::  

The appeals listed below had been filed by M/s. Ruchi Soya Industries Ltd, 

Survey No. 217/2, Mithirohar, Taluka Gandhidham, District: Kutchh (hereinafter 

referred to as "Appellant") against Refund Orders as detailed below (hereinafter 

referred to as "impugned orders") passed by the Deputy Commissioner, Central 

Excise Division, Gandhidham(hereinafter referred to as "sanctioning authority"). 

(Amount in Rs.) 

Sr. 
No. 

Appeal No. Period of 
Refund claim 

Refund Order 
No. & Date 

Education 
Cess/ S.H.E 

Cess involved 
1.  V2/109/RAJ/2010 May,2009 213/09-10 

dated 1.2.10 
23,908/- 

2.  V2/110/RAJ/2010 June,2009 214/09-10 
dated 1.2.10 

27,615/- 

3.  V2/111/RA]/2010 July, 2009 215/09-10 
dated 1.2.10 

23,765/- 

4.  V2/112/RAJ/2010 August, 2009 216/09-10 
dated 1.2.10 

18,620/- 

5.  V2/113/RAJ/2010 Sept, 2009 217/09-10 
dated 1.2.10 

21,197/- 

6.  V2/114/RAJ/2010 1.10.2009 to 
14.10.2009 

218/09-10 
dated 1.2.10 

57,622/- 

2. The brief facts of the case are that the appellant is a unit operating in the 

District of Kutch, which was availing benefits of Notification No. 39/2001-CE 

dated 31.07.2001, as amended (hereinafter referred to as 'said notification'), by 

availing the facility of refund/re-credit, as per the scheme envisaged in the said 

notification. The said notification was amended vide Notification No. 16/2008-CE 

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which 

altered the method of calculation of refund by taking into consideration of duty 

payable on value addition undertaken in the manufacturing process, by fixing 

percentage of refund ranging from 15% to 75% depending upon the commodity. 

The appellant had filed claims for refund of Central Excise Duty, Education Cess 

and Secondary and Higher Education Cess paid on manufactured goods through 

PLA by them. The sanctioning authority vide impugned orders had sanctioned 

the amount, pertaining to Basic Excise Duty but did not sanction amount 

pertaining to Education Cess and Secondary & Higher Education Cess on the 

ground that exemption under the said notification was available only to Central 

Excise Duty  or additional excise duty  and the said notification did not cover 

Education Cess and Secondary & Higher Education Cess and hence the 

appellants were not entitled for refund of Education Cess and S.H.E. Cess. 

Page No.3 of 10 
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3. Aggrieved with the impugned orders, the appellant preferred these 

appeals, inter-a//a, on the grounds that rejection of refund claim is wholly 

unjustified inasmuch as with the knowledge of all the authorities it has been 

sanctioned not only in the case of Appellant but also in cases of other 

manufacturers; that the concept of Excise duty has been enlarged and levy of 

Education Cess and S.H.E. Cess has also been deemed to be included and acting 

upon this deeming factor the refund claims have been allowed; that the 

Authority of Commissioner has no jurisdiction to give any mandate in his 

administrative jurisdiction, more so when the Hon'ble CESTAT, New Delhi in the 

case of Bharat Box Factory-2007(214) ELT 534(Tri.Delhi) has decided the issue 

in their favour. 

4. Personal hearing in the matter was attended by Shri Johny John, Deputy 

Manager of the Appellant, who reiterated the grounds of appeals and submitted 

that their appeals may be allowed in view of the judgement of the Hon'ble 

Supreme Court of India. 

Findinqs:  

5. I have carefully gone through the facts of the case, impugned orders and 

submissions made by the appellant in grounds of appeals and oral submission 

during the course of personal hearing. The issue to be decided in the present 

appeals is whether the appellant is eligible for refund of Education Cess and 

Secondary & Higher Education Cess under the provisions of the Notification No. 

39/2001-CE dated 31.07.2001, as amended, or otherwise. 

6. The appellant has contended that the concept of Excise duty has been 

enlarged and levy of Education Cess and S.H.E. Cess has also been deemed to 

be included and acting upon this deeming factor the refund claims have been 

allowed; that the Authority of Commissioner has no jurisdiction to give any 

mandate in his administrative jurisdiction, when the Hon'ble CESTAT, New Delhi 

in the case of Bharat Box Factory reported as 2007(214) ELT 534(Tri.Delhi) has 

decided the issue in their favour. I find that the appellant, a manufacturing unit 

situated in District of Kutch, had availed benefit of exemption under Notification 

No. 39/2001-CE dated 31.07.2001, as amended by availing the facility of 

refund/re-credit of duties paid. The said notification is reproduced as under: 

"Kutch (Gujarat) — Exemption to excisable goods (except those spec/fled 
in Annexure) and deared from Units in Kutch District of Gujarat 

Page No.4 of 10 
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In exercise of the powers conferred by sub-section (1) of section 5A of 
the Central Exdse Act, 1944 (1 of 1944), read with sub-section (3) of 
section 3 of the Additional Duties of Exdse (Goods of Special Importance) 
Act, 1957 (58 of 1957) and sub-section (3) of section 3 of the Additional 
Duties of Excise (Textiles and Textile Artides) Act, 1978 (40 of 1978), the 
Central Government being satisfied that it is necessaly in the public 
interest so to do, hereby exempts the goods specified in the First 
Schedule to the Central Excie Tariff Act, 1985 (5 of 1986) other than 
goods spedfied in the Annexure appended to this notification and deared 
from a unit located in Kutch district of Gujarat from so much of the duty 
of excise or the additional dub1' of exdse, as the case may be, leviable 
thereon under any of the said Acts as is equivalent to the amount of duty 
paid by the manufacturer of goods other than the amount of duty paid by 
utilization of CENVA T credit under the CENVA T Credit Rules, 2001: 

Provided that in the case of a unit having an origina/ value of investment 
in plant and machinery installed in the factory below rupees twenty crore 
on the date of commencement of commerdal production in that unit, the 
exemption contained herein shall apply only for the first dearances up to 
an aggregate value not exceeding twice the value of such investment 
from the date of commencement of commercial production, in each year. 

2. The exemption contained in this notification shall be given effect to in 
the following manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other 
than the amount of duty paid by utilization of CENVA T credit under the 
CENVA T Credit Rules, 2001, to the Assktant Commissioner or the Deputy 
Commissioner of Central Excise, as the case may be, by the 7th day of 
the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central 
Excise, as the case may be, after such verification, as he may deem 
necessary, shall refund the amount of duty paid other than the amount of 
duty paid by utilization of CENVA T credit during the month under 
consideration to the manufacturer by the 15th day of the next month. 

(c) If there is likely to be any delay in such verification, the Assistant 
Commissioner or the Deputy Commissioner of Central Excise, as the case 
may be, shall refund the amount on proviional basis by the 15th day of 
the next month to the month under consideration, and thereafter may 
adjust the amount of refund by such amount as may be necessary in the 
subsequent refunds admissible to the manufacturer." 

7. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

"91. Education Cess. - (1) Without prejudice to the proviions of sub-
section (11) of section 2, there shall be levied and collected, in 
accordance with the pro vLcions of this Chapter as surcharge for purposes 
of the Union, a cess to be called the Education Cess, to fulfil the 
commitment of the Government to provide and finance universalisd 
quality basic education. 

(2) The Central Government may, after due appropriation made by 
Parliament by law in this behaliç utilise, such sums of money of the 
Education Cess levied under sub-section (11) of section 2 and this 
Chapter for the purposes specified in sub-section (1), as it may consider 
necessary. 

Page No.5 of 10 
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92. Definition. - The words and expressions used in this Chapter and 
defined in the Central Exdse Act, 1944 (1 of 1944), the Customs Act, 
1962 (52 of 1962) or Chapter V of the Finance Act, 1994 (32 of 1994), 
shall have the meanings respectively assigned to them in those Acts or 
Chapter, as the case may be. 

93. Education Cess on excisable goods. - (1)  The Education Cess levied 
under section 91, in the case of goods specified in the First Schedule to 
the Central Excise Tariff Act, 1985 (5 of 1986), beinq qoods 
manufactured or produced, shall be a duty of exdse (in this section 
referred to as the Education Cess on excisable goods), at the rate of two 
per cent, calculated on the aq,gregate of all duties of excise (inc/udinq 
special duty of excise or any other duty of excise but exdudinq Education 
Cess on excisable goods) which are levied and collected by the Central 
Government in the Ministíy of Finance (Department of Revenue), under 
the provisions of the Central Excise Act, 1944 (1 of 1944) or under any 
other law for the time being in force. 

(2) The Education Cess on excisable goods shall be in addition to any 
other duties of excise chargeable on such goods, under the Central Excise 
Act, 1944 (1 of 1944) or any other law for the time being in force. 

(3,) The pro visions of the Central Excise Act, 1944 (1 of 1944) and the 
rules made thereunder, induding those relating to refunds and 
exemptions from duties and imposition of penalty shall, as far as may be,  
appj,v in relation to the levy and collection of the Education Cess on 
exdsable goods as they apply in relation to the levy and collection of the 
duties of excise on such goods under the Central Excise Act, 1944  or the 
ru/es, as the case may be." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

T1136 Secondary and Hiiher Education Cess. — (1) Without prejudice to 
the provisions of sub-section (12) of section 2, there shall be levied and 
collected, in accordance with the provisions of this Chapter as surcharge 
for purposes of the Union, a cess to be called the Secondary and H(gher 
Education Cess, to fulfil the commitment of the Government to provide 
and finance secondaiy and higher education. 

(2) The Central Government may, after due appropriation made by 
Parliament by law in this beha/f ut/use, such sums of money of the 
Secondary and Hi'her Education Cess levied under sub-section (12) of 
section 2 and this Chapter for the purposes specified in sub-section (1) as 
it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter and 
defined in the Central Excise Act, 1944 (1 of 1944), the Customs Act, 
1962 (52 of 1962) or Chapter V of the Finance Act, 1994 (32 of 1994), 
shall have the meanings respectively assigned to them in those Acts or 
Chapter, as the case may be. 

138. Secondary and Higher Education Cess on excisable goods. — (1) 
The Secondary and Hiqher Education Cess levied under section 136, in 
the case of goods specified in the First Schedule to the Central Excise 
Tariff Act, 1985 (5 of 1985), being goods manufactured or produced, 
shall be a duty of exdse (in this section referred to as the Secondary and 
Higher Education Cess on excisable goods), at the rate of one per cent., 
calculated on the aggregate of all duties of excise [induding spedal duty 
of excise or any other duty of excise but exduding Education Cess 
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chargeable under section 93 of the Finance (No. 2) Act, 2004 (23 of 
2004) and Secondary and Higher Education Cess on excisable goods] 
which are levied and collected by the Central Government in the Ministry 
of Finance (Department of Revenue), under the pro visions of the Central 
Excise Act, 1944 (1 of 1944) or under any other law for the time being in 
force. 

(2) The Secondary and Hiqher Education Cess on excisable goods shall 
be in addition to any other duties of excise chargeable on such goods, 
under the Central Excise Act, 1944 (1 of 1944) or any other law for the 
time being in force and the Education Cess chargeable under section 93 
of the Finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the 
ru/es made thereunder, induding those relating to refunds and 
exemptions from duties and imposition of penalty shall, as far as may be, 
apply in relation to the levy and collection of the Secondary and Hiqher 
Education Cess on excisable goods as they apply in relation to the levy 
and collection of the duties of excise on such goods under the Central 
Excise Act,  1944 (1 of 1944) or the ru/es made thereundei as the case 
may be." 

7.2 Hence, Education Cess and Secondary & Higher Education Cess, were 

levied under Section 91 of the Finance (No. 2) Act, 2004 and Section 136 of the 

Finance Act, 2007 respectively, as percentage of duty of excise ©2% and ©1% 

respectively to be calculated on the aggregate of all duties of excise, which are 

levied and collected by the Central Government. The provisions of the Act and 

the rules made thereunder, including those relating to refunds and exemptions 

from duties and imposition of penalty were made applicable to the levy and 

collection of the Education Cess and Secondary & Higher Education Cess on 

excisable goods as they apply in relation to the levy and collection of the duties 

of excise on such goods under the Act. C ''J 1... -. 
J _____-.1 

8. I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty paid through PLA. Education Cess and Secondary and Higher 

Education Cess were levied on excise duty at the rate of certain percentage of CE 

duty and when the levy of Central Excise duty itself was exempted by way of 

refund/recredit, then the Education Cess and Secondary and Higher Education 

Cess also got exempted automatically. In absence of primary tax i.e. Central 

Excise duty, the question of levy of these cess would not arise. CBEC vide Letter 

F. No. 345/2/2004-TRI(Pt.) dated 10.08.2004 also clarified that the Education 

Cess is percentage of excise duty, the relevant portion is as under: 

"Letter F No. 345/2/2004-TRU (Pt.) dated 10-8-2004 

The undersiqned is directed to state that subsequent to Budget, 2004 
announcements, a number of representations/references have been 
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received from the trade as well as from the field formations pertaining to 
imposition of Education Cess on excisable goods and on imported goods. 
The points raised and the clarifications thereon are as follows. 

Issue No. (1): Whether Education Cess on excisable goods is 1ev/able on 
goods manufactured prior to imposition of Cess but deared after 
imposition of such cess? 

aarification : Education Cess on Excisable goods is a new levy. In similar 
cases, it has been held by the Supreme Court that if a levy is not there at 
the time the goods are manufactured or produced in India, it cannot be 
levied at the stage of removal of the said goods. Thus, Education Cess is 
not leviable on exdsable goods manufactured prior to imposition of cess 
but deared after imposition of such cess. 

Issue No. (2) ; Whether goods that are fully exempted from excise 
duty/customs duty or are deared without payment of excise 
duty/customs duty (such as dearance under bond or fulfilment of certain 
conditions) would be subjected to Cess. 

aarification .  The Education Cess is 1ev/able at the rate of two per cent of 
the aqgregate of all duties of excise/customs (excluding certain duties of 
customs like anti-dumping duty, safe quard duty etc.), levied and 
collected. If goods are fully  exenjpted from excise duty or customs duty, 
are charqeable to NIL duty or are deared without payment of duty under 
specified procedure such as clearance under bond, there is no collection 
of duty. Thus, no education cess would be 1ev/able on such dearances. In 
this regard, letter D. 0. No. 605/54/2004-DBK, dated 21st July, 2004 
issued by Member (Customs) may a/so be referred to. 

Issue No. (3): Whether goods (like alcoholic beverages) that do not fall 
under the Central Excise Tariff be subjected to levy of Education Cess on 
excisable goods (as part of CVD), when they are imported into India? 

Clarification : As the Education Cess on excisable goods is leviable on 
goods specified in the first schedule to the Central Excise Tariff Act, 
goods like alcoholic beverages that are not specified are not subjected to 
the said Cess. 

Issue No. (4); Whether duties/cesses which either not collected as duty 
of excise/customs or are collected so but by a Department other than 
Department of Revenue, should be induded for the purposes of 
calculation of Education Cess? 

Clarification :As the Education Cess is calculated on the aqgreqate duties 
of excise/customs (exdudinq certain duties of customs like anti-dumpinq 
duty, safe guard duty etc.) levied and collected by the Department of 
Revenue, only such duties, which are (a) levied and collected as duties of 
excise/customs and (b) are both levied and collected by the Department 
of Revenue should be taken into account for calculating Education Cess." 

(Emphasis supplied) 

8.1 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 clarified that 

since Education Cess and Secondary & Higher Education Cess were levied and 

collected as percentage of service tax, no Education Cess and Secondary &Higher 

Education Cess would be payable when and wherever service tax is nil by virtue 

of exemption. The said circular though was issued in context of service tax 
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matter but the principle was accepted therein by the Board and hence, would 

apply in the present case of Central Excise duty also. Circular No. 134/3/2011/ST 

dated 08.04.2011 is reproduced as under: 

"Subject:Education Cess and Secondaty and Hi:qher  Education Cess - Reg. 

Representations have been received from the field formations, seeking 
darification regarding the applicability of service tax exemption to 
Education Cess (refers to both Education Cess leviable under Finance 
(No. 2) Act, 2004 and Secondary and Hiiher Education Cess leviable 
under Finance Act, 2007), under notifications where 'whole of service tax' 
stands exempted. Apparently the doubt arises in the context of Tribunal's 
Order in the matter of M/s. Balasore Alloys Ltd. v. CCE, Customs and 
Service Tax, BBSR-I (2010- TIOL-1659-CESTA T-KOL) = 2010 (20) S. T R. 
506 (Tribunal). 

2. The issue has been examined. Though Tribunal's Order referred 
above is in favor of revenue, it is inconsistent with the policy intention of 
the Government to exempt education cess in addition to service tax, 
where 'whole of service tax'stands exempted. Accordi'ig to section 95(1) 
of Finance (No. 2) Act, 2004 and section 140(1) of finance Act, 2007, 
Education Cess and Secondary and Htqher Education Cess are leviable 
and collected as service tax, and when whole of service tax is exempt, 
the same applies to education cess as well. Since Education Cess is levied 
and collected as percentage of service tax, when and wherever service 
tax is NIL by virtue of exemption. Education Cess would also be NIL. 

3. This being the principle, field formations are directed not to initiate 
proceedings to recover the education cess, where 'whole of service tax' 
stands exempted under the notification. Extending the same princi/e, 
where education cess has been refunded to exporters along with seniice 
tax, by virtue of exemption notifications where 'whole of service tax' is 
exempt, the same need not be recovered." - 

8.2 I find that Education Cess and Secondary & Higher Education Cess were 
imposed as percentage of Central Excise duty and since the central excise duty 
was itself exempted by way of refund, then Education Cess and Secondary & 
Higher Education Cess also got exempted. This view finds support. from the 
judgment of the Hon'ble Supreme Court in case of SRD Nutrients Pvt. Ltd. 
reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

'20. One aspect that dearly emerges from the reading of these two 
circulars is that the Government itself has taken the position that where 
whole of excise duty or Service Tax is exempted, even the Education Cess 
as well as Secondary and Hiqher Education Cess would not be payable. 
These circulars are binding on the Department. 

21. Even otherwise, we are of the opinion that it is more rational to 
accept the aforesaid position as darified by the Ministry of Finance in the 
aforesaid circulars. Education Cess is on excise duty. It means that those 
assessees who are required to pay excise duty have to shell out 
Education Cess as well. This Education Cess is introduced by Sections 91 
to 93 of the finance (No. 2) Act, 2004. As per Section 91 thereoi 
Education Cess is the surcharge which the assessee is to pay. Section 93 
makes it dear that this Education Cess is payable on 'excisable goods'i.e. 
in respect of goods specified in the first Schedule to the Central Exdse 
Tariff Act, 1985. Further, this Education Cess is to be levied 2% and 
calculated on the aggregate of all duties of excise which are levied and 
collected by the Central Government under the provisions of Central 
Excise Act, 1944 or under any other law for the time being in force. Sub-
section (3) of Section 93 provides that the provisions of the Central 
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Excise Act, 1944 and the rules made thereunder, induding those related 
to refunds and duties, etc., shall as far as may be applied in relation to 
levy and collection of Education Cess on excisable goods. A conjoint 
readinq of these pro visions would amply demonstrate that Education Cess 
as a surcharge, is levied c 2% on the duties of excise which are payable 
under the Act. It can, therefore, be clearly inferred that when there is no 
excise duty payable, as it is exemfited, there would not be any Education 
Cess as we/I, inasmuch as Education Cess c 2% is to be calculated on 
the acigregate of duties of excise. There cannot be any surcharge when 
basic duty itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold that the 
appellants were entitled to refund of Education Cess and H(qher 
Education Cess which was paid along with excise duty once the excise 
duty itself was exempted from levy. There shall, however, be no order as 
to cost." 

(Emphasis supplied) 

9. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 

Accordingly, I allow the appeals filed by the appellant and set aside the 

impugned orders to the extent of not sanctioning refund of Education Cess and 

Secondary & Higher Education Cess. 

9.1 3rtrZ1ft3-ft ii&i c'ii c)  3~1 T Si'u .3'-l'&'lc*-d t 1f1 '1Ic1l 

9.1 The appeals filed by the Appellant are disposed off as above. 

1T, 

(kd) 

311d(3{tT) 

By Regd. Post AD.  

To, 
M/s. Ruchi Soya Industries Ltd, 
Survey No. 217/2, Mithirohar, 
Taluka Gandhidham, 
District: Kutchh. 

1T 

(cj j ) 

Copy to:- 
1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 

Ahmedabad for kind information please. 
2) The Commissioner, GST & Central Excise, Gandhidham Commissionerate, 

Gandhidham- for necessary action in the matter. 
3) The Dy. Commissioner, Central Excise, Gandhidham Division for necessary 

action. 
4) Guard File. 
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