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Arising out of above mentioned OlIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

I freTerdT & Wi &1 716 vd 9ar /Name & Address of the Appellant & Respondent -
M/s. Sterling Tapes Ltd., Plot No. 36 & 37,Village -Meghpar Borichi, Taluka: Anjar-
Kutch.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-
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The speual bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the

- amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,

Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule S (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Centrai Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Appiication Unit, Ministry of Finance,
Department of Revenue, 4th Fioor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-358 ibid:
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In case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse
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In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise {Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OO and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision appﬂcatlon shall be accompanied by a fee of Rs. 200/— where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.
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In case, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeai to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.
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One copy ”of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act, 1975, as amended.
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Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appeiiate Tribunal (Procedure) Rules, 1982. .
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For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in
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1. ORDER-IN-APPEAL ::

The Commissioner, Central Excise, Rajkot (hereinafter referred to as “the
department”) filed present appeals No. V2/19-20/EA2/RAJ/2009 against Orders-
in-Original No. 64/2009-10 and 65/2009-10 both dated 08.05.2009 (hereinafter

referred to as “the impugned orders”) passed by the Assistant Commissioner,

Central Excise Division, Gandhidham (/ereinafter referred to as “the sanctioning
authority”) in the matter of M/s. Sterling Tapes Ltd., Plot No. 36 & 37, Village:
Meghpar Borichi, Taluka: Anjar - Kutch (hereinafter referred to as “the
respondent”).

2. The brief facts of the case are that the respondent was operating in the
District of Kutch and availing benefits of Notification No. 39/2001-CE dated
31.07.2001, as amended (hereinafter referred to as ‘the said notification’), by
availing the facility of refund/re-credit, as per the scheme envisaged in the said
notification. The said notification was amended vide Notification No. 16/2008-CE
dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which
altered the method of calculation of refund by taking into consideration of duty
payable on value addition undertaken in the manufacturing process, by fixing
percentage of refund ranging from 15% to 75% depending upon the commodity.
The respondent filed claims for refund of Central Excise Duty, Education Cess
and Secondary and Higher Education Cess paid on manufactured goods through
PLA by them. The sanctioning authority vide the impugned orders sanctioned the
refund claims, pertaining to Basic Excise Duty; Education Cess and Secondary &
Higher Education Cess.

3. Aggrieved with the impugned orders, the department preferred these
appeals, /inter-alia, on the grounds as under:

VR

M The refund orders not correct, legal and proper to the extent to allowing
refund of the amount paid for Education Cess and Secondary & Higher Education
Cess under Section 91 of the Finance Act, 2004 and Section 136 of the Finance

Act, 2007 respectively.

(i)  The benefit of exemption, by way of refund/recredit, under Notification
No. 39/2001-CE dated 31.07.2001 is from payment of Duties of Excise leviable
under the Central Excise Act, 1944; Additional Excise Duty leviable under
Additional Duties of Excise (Goods of Special Importance) Act, 1957 and
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Additional Excise Duty leviable under. Additional Duties of Excise (Textiles and

Textile Articles) Act, 1978 only. The Notification explicitly states that the
exemption is from duties ‘leviable ........ under any of the said Acts.” Whereas
Education Cess and Secondary & Higher Education Cess levied under Section 91
of the Finance Act, 2004 and Section 136 of the Finance Act, 2007 respectively
and not any of the said three Acts mentioned in the Notification. Thus, the
exemption is available to the excise duty or additional excise duty only as per the
Notification No. 39/2001-CE dated 31.07.2001. It cannot be interpreted to mean

that exemption from basic excise duty would mean exemption from cesses also.

(i)  If the Government has intention to grant exemption from payment of
cesses, the exemption from these levies has to be specifically granted by issue of
an appropriate exemption notification. In absence of any such exemption
notification, the exemption from payment of the cesses cannot be presumed
merely because source of powers to grant exemption is common in resp.ect of

Central Excise Duty and Education Cess and Secondary & Higher Education Cess.

3.1 The appeals were kept in Call Book due to appeal filed by the
department on the issue in the Hon'ble Supreme Court against the decision
of the Hon’ble High Court of Jammu & Kashmir in case of Bharat Box
Factory Ltd. reported as 2008 (231) ELT 416 (J&K). The decision of the
Hon'ble High Court was approved by the Hon'ble Apex Court and reported
as 2017 (355) ELT 481 (SC). These appeals were, thus, taken out of Call Book in
August, 2018 for passing orders in all these appeals. :3@\/\’“’

4, Personal hearing in the matter was attended to by Shri R. C. Prasad
Consultant, who reiterated the grounds of cross-objection against appeals and
made a written submission dated 11.09.2018 to say that the issue is no longer
res integra as having already been decided by the Hon’ble Supreme Court in the
case of SRD Nutrients Pvt. Ltd. reported as 2017 (355) ELT 481 (SC); that the

appeals may be-decided accordingly.

4.1  The respondent vide letter dated 11.09.2018 submitted copy of judgment
of Hon’ble Supreme Court in the case of SRD Nutrients Pvt. Ltd. reported as
2017 (355) ELT 481 (SC).

Findings:
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5. I have carefully gone through the facts of the case, the impugned orders,

grounds of department appeals and cross objections filed by the respondent.
The issue to be decided in the present appeals is as to whether the respondent is
eligible for refund of Education Cess and Secondary & Higher Education Cess

under the provisions of Notification No. 39/2001-CE dated 31.07.2001 as
amended, or otherwise.

6. The department filed these appeals on the ground that the exemption is
available to excise duty or additional excise duty only and Notification No.
39/2001-CE dated 31.07.2001 does not cover exemption for Education Cess and
Secondary & Higher Education Cess. I find that the respondent, a manufacturing
unit situated in District of Kutch, availed benefit of exemption under Notification
No. 39/2001-CE dated 31.07.2001, as amended. The said notification is
reproduced as under:

"Kutch (Gujarat) — Exemption to excisable goods (except those specified in Annexure)
and cleared from Units in Kutch District of Gujarat

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excise
Act, 1944 (1 of 1944), read with sub-section (3) of section 3 of the Additional Duties of
Excise (Goods of Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of
section 3 of the Additional Duties of Excise (Textiles and Textile Articles) Act, 1978 (40 of
1978), the Central Government being satisfied that it is necessary in the public interest
50 to do, hereby exempts the goods specified in the First Schedule to the Central Excise
Tariff Act, 1985 (5 of 1986) other than goods specified in the Annexure appended to this
notification and cleared from a unit located in Kutch district of Gujarat from so much of
the duty of excise or the additional duty of excise, as the case may be, leviable thereon
under any of the said Acts as is equivalent to the amount of duty paid by the
manufacturer of goods other than the amount of duty paid by utilization of CENVAT
credit under the CENVAT Credit Rules, 2001 : ( \\ N
b YA by

Provided that in the case of a unit having an original value of investment in plant and (
machinery installed in the factory below rupees twenty crore on the date of
commencement of commercial production in that unit, the exemption contained herein
shall apply only for the first clearances up to an aggregate value not exceeding twice the
value of such investment from the date of commencement of commercial production, in
each year.

2. The exemption contained in this notification shall be given effect to in the following
manner, namely .-

(a) The manufacturer shall submit a statement of the duty paid other than the amount
of duty paid by utilization of CENVAT credit under the CENVAT Credit Rules, 2001, to the
Assistant Commissioner or the Deputy Commissioner of Central Excise, as the case may
be, by the 7th day of the next month in which the duty has been so paid.

(b) The Assistant Commissioner or Deputy Commissioner of Central Excise, as the case
may be, after such verification, as he may deem necessary, shall refund the amount of
duty paid other than the amount of duty paid by utilization of CENVAT credit during the
month under consideration to the manufacturer by the 15th day of the next month.

(c) If there is likely to be any delay in such verification, the Assistant Commissioner or
the Deputy Commissioner of Central Excise, as the case may be, shall refund the amount
on provisional basts by the 15th day of the next month to the month under
consideration, and thereafter may adjust the amount of refund by such amount as may
be necessary in the subsequent refunds admissible to the manufacturer. ”
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7. The Education.Cess was levied vide of Sections 91 to 93 of Chapter VI of

the Finance (No.2) Act, 2004, which read as under:

"91. Education Cess. - (1) Without prejudice to the provisions of sub-section (11) of
section 2, there shall be fevied and colfected, in accordance with the provisions of this
Chapter as surcharge for purposes of the Union, a cess to be called the Fducation Cess,

lo fulfil the commitment of the Government to provide and finance universalisd quality
basic education.

(2) The Central Government may, after due appropriation made by Parliament by law in
this behalf, utilise, such sums of money of the Education Cess levied under sub-section
(11) of section 2 and this Chapter for the purposes specified in sub-section (1), as it may
consider necessary.

92. Definition. - The words and expressions used in this Chapter and defined in the
Central Excise Act, 1994 (1 of 1944), the Customs Act. 1962 (52 of 1962) or Chapter V of
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to
them in those Acts or Chapter, as the case may be.

93.  Fducation Cess on excisable goods. - (1) The_Education Cess levied under section
91, in the case of goods specified in the First Schedule to the Central Excise Tarfff Act,
1985 (5 of 1986), being gqoods manufactured or produced, shall be a duty of excise (in
this section referred to as the Education Cess on excisable qoods), at the rate of two per
cent, calculated on the agaregate of all duties of excise (including special duty of excise
or any other duty of excise but excluding Fducation Cess on excisable goods) which are
levied and collected by the Central Government in the Ministry of Finance (Department of
Revenue), under the provisions of the Central Excise Act, 1944 (1 of 1944) or under any
other law for the time being in force.

(2) The Education Cess on excisable goods shall be in addition to any other duties of
exclse chargeable on such goods, under the Central Excise Act, 1944 (1 of 1944) or any
other law for the time being in force.

(3) The_provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made
thereunder, _including those refating to_refunds_and exemptions from duties and
imposition of penalty shall, as far as may be, apply in relation fo the levy and collection
of _the Education_Cess on excisable goods as they apply in relation to the levy and
collection of the duties of excise on such goods under the Central Excise Act, 1944 or the

rules, as the case may be.” W

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to

138 of Chapter VI of the Finance Act, 2007, which read as under:

"136. Secondary and Higher Education Cess. — (1) Without prejudice fo the provisions
of sub-section (12) of section 2, there shall be levied and collected, in accordance with
the provisions of this Chapter as surcharge for purposes of the Unfon, a cess to be called
the Secondary and Higher Education Cess, to fulfil the commitment of the Government to
provide and finance secondary and higher education.

(2) The Central Government may, after due appropriation made by Parliament by law in
this behalf, utilise, such sums of money of the Secondary and Higher Education Cess
levied under sub-section (12) of section 2 and this Chapter for the purposes specified in
sub-section (1) as it may consider necessary.

137. Definition. — The words and expressions used in this Chapter and defined in the
Central Excise Act. 1944 (1 of 1944), the Customns Act, 1962 (52 of 1962) or Chapter V of
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to
them in those Acts or Chapter, as the case may be.

138. Secondary and Higher Education Cess on excisable goods. — (1) The Secondary and
Higher Education Cess levied under section 136, in the case of goods specified in the
First Schedule to the Central Excise Tariff Act. 1985 (5 of 1985) being goods
manufactured or produced, shall be a duty of excise (in this section referred fo as the
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Secondary and Higher Education Cess on excisable goods), at the rate of one per cent.,
calculated on the aggregate of all duties of excise [including special duty of excise or any
other duty of excise but excluding Education Cess chargeable under section 93 of the
Finance (No. 2) Act, 2004 (23 of 2004) and Secondary and Higher Education Cess on
excisable goods] which are levied and collected by the Central Government in the
Ministry of Finance (Department of Revenue), under the provisions of the Central Excise
Act, 1944 (1 of 1944) or under any other law for the time being in force.

(2) The Secondary and Higher Education Cess on excisable goods shall be in addition to
any other duties of excise chargeable on such goods, under the Central Excise Act, 1944
(1 of 1944) or any other law for the time being in force and the Education Cess
chargeable under section 93 of the Finance (No. 2) Act, 2004 (23 of 2004).

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made
thereunder, including those relating to refunds and exemptions from duties and
imposition of penally shall, as far as may be, apply in relation to the levy and collection
of the Secondary and Higher Education Cess on excisable goods as they apply in relation
to the levy and collection of the duties of excise on such goods under the Central Fxcise
Act, 1944 (1 of 1944) or the rules made thereunder, as the case may be.”

7.2 Thus, Education Cess and Secondary & Higher Education Cess, levied
under Section 91 of the Finance (No. 2) Act, 2004 and Section 136 of the
Finance Act, 2007 respectively, as percentage of duty of excise @ 2% and 1%
respectively to be calculated on the aggregate of duties of excise, which are
levied and collected by the Central Government. The provisions of the Act and
the rules made thereunder, including those relating to refunds and exemptions
from duties and imposition of penalty were made applicable to the levy and
collection of the Education Cess and Secondary & Higher Education Cess on
excisable goods as they apply in relation to the levy and collection of the duties
of excise on such goods under the Act.

7.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted
total (100%) exemption from levy of excise duty by way of refund/recredit of
excise duty. Education Cess and Secondary and Higher Education Cess were
levied on excise duty at the rate of percentage of central excise duty and when
the levy of central excise duty itself was exempted by way of refund/recredit,
then the Education Cess and Secondary and Higher Education Cess also got
exempted automatically. In view of exemption of Central Excise duty, the
question of levy of these cess would not arise. CBEC vide Letter F. No.
345/2/2004-TRI(Pt.) dated 10.08.2004 also clarified that Education Cess is
collected as percentage of central excise duty, the relevant portion is as under:

“Letter F. No. 345/2/2004-TRU (Pt.) dated 10-8-2004

The undersigned is directed to state that subsequent to Budget, 2004 announcements, a
number of representations/references have been received from the trade as well as from
the field formations pertaining to imposition of Education Cess on excisable goods and on
imported goods. The points raised and the clarifications thereon are as follows.
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Issue No. (1) : Whether Education Cess on excisable goods is leviable on goods
manutactured prior to imposition of Cess but cleared after imposition of such cess?

Clarification : Education Cess on Excisable goods is a new levy. In similar cases, it pas
been held by the Supreme Court that if a levy is not there at the time the goods are
manufactured or produced in India, it cannot be levied at the stage of removal of the
said goods. Thus, Education Cess is not leviable on excisable goods manufactured prior
to imposition of cess but cleared after imposition of such cess.

Issue No. (2) : Whether goods that are fully exempted from excise duty/customs duty or
are cleared without payment of excise duty/customs duty (such as clearance under bond
or fulfilment of certain conditions) would be subjected to Cess.

Clarification : The Education Cess Is leviable at the rate of two per cent of the aggregate
of all duties of excise/customs._(excluding certain duties of customs like anti-dumping
duly, safe quard duty etc.), levied and collected. If goods are fully exempted from excise
duty or customs duty, are chargeable to NIL duty or are cleared without payment of duty
under specified procedure such as clearance under bond, there is no collection of duty.
Thus, no education cess would be leviable on such dlearances. In this regard, letter D.O.
No. 605/54/2004-DBK, dated 21st July, 2004 issued by Member (Customs) may also be
referred to.

Issue No. (3) : Whether goods (like alcoholic beverages) that do not fall under the
Central Excise Tariff be subjected to levy of Education Cess on excisable goods (as part
of CVD), when they are imported into India?

Clarification : As the Education Cess on excisable goods is leviable on goods specified in

the First schedule to the Central Excise Tariff Act, goods like alcoholic beverages that are

not specified are not subjected to the said Cess. )
Bornd—

Issue No. (4) . Whether duties/cesses which either not collected as duty of

excise/customs or are collected so but by a Department other than Department of

Revenue, should be included for the purposes of calculation of Education Cess?

Clarification : As the Education Cess is calculated on the aggregate duties of
exclise/customs (excluding certain_duties of customns like anti-dumping guty, safe quard
auty etc.) levied and collected by the Department of Revenue, only such duties, which
are_(a) fevied and_collected as_duties of excise/customs and (b) are both levied and
collected by _the Department of Revenue should be taken into account for calculating
Education Cess.”

(Emphasis supplied)

7.4  CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 had clarified that
since Education Cess and Secondary & Higher Education Cess were levied and
collected as percentage of service tax, no Education Cess and Secondary &
Higher Education Cess would be payable when and wherever service tax is nil by
virtue of exemption. The said circular was issued in context of service tax matter
but the principle was accepted therein by the Board and hence would apply in
the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is
reproduced as under: '

“Subject:  Education Cess and Secondary and Higher Education Cess - Reg.

Representations have been received from the field formations, seeking clarification
regarding the applicability of service tax exemption to Education Cess (refers to both
Education Cess fleviable under Finance (No. 2) Act, 2004 and Secondary and Higher
Education Cess leviable under Finance Act, 2007), under notifications where ‘whole of
service tax’ stands exempted, Apparently the doubt arises in the context of Tribunals
Order in the matter of M/s. Balasore Afloys Ltd. v. CCE, Customs and Service Tax, BBSR-I
(2010-TIOL-1659-CESTAT-KOL) = 2010 (20) 5. T.R. 506 (Tribunal).
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2. The issue has been examined. Though Tribunal’s Order referred above is in favor of
revenue, it is inconsistent with the polficy intention of the Government to exempt
education cess in addition to service tax, where 'whole of service tax’ stands exempted.
According to section 95(1) of Finance (No. 2) Act, 2004 and section 140(1) of Finance
Act, 2007, Education Cess and Secondary and Higher Education Cess are leviable and
collected as service fax, and when whole of service tax is exempt, the same applies to
education cess as well, Since Education Cess is levied and coflected as percentage of

service tax, when and wherever service tax is NIL by virtue of exemption. Education Cess
would also be NIL.

3. This being the principle, field formations are directed not to inftiate proceedings to
recover the education cess, where ‘whole of service tax’ stands exempted under the
notification. Extending the same principle, where education cess has been refunded to
exporters along with service tax, by virtue of exemption notifications where 'whole of
service tax’ is exempt, the same need not be recovered.”

I find that Education Cess and Secondary & Higher Education Cess were
imposed as percentage of Central Excise duty and since the central excise duty

was itself exempted by way of refund, then Education Cess and Secondary &

Higher Education Cess also got exempted. This view finds support from the

judgment of the Hon'ble Supreme Court in case of SRD Nutrients Pvt. Ltd.
reported as 2017 (355) ELT 481 (SC), wherein it has been held that:

8.

“20. One aspect that clearly emerges from the reading of these two circulars is that the
Government itself has taken the position that where whole of excise duty or Service Tax
is exempted, even the Education Cess as well as Secondary and Higher Education Cess
would not be payable. These circulars are binding on the Department.

21. Even otherwise, we are of the opinion that it is more rational to accept the
aforesaid position as clarified by the Ministry of Finance in the aforesaid circulars.
Education Cess is on excise duty. It means that those assessees who are required to pay
excise duty have to shell out Education Cess as well. This Fducation Cess is introduced
by Sections 91 to 93 of the Finance (No. 2) Act 2004. As per Section 91 thereof,
Education Cess is the surcharge which the assessee is to pay. Section 93 makes it clear
that this Education Cess is payable on ‘excisable goods’j.e. in respect of goods specified
In the first Schedule to the Central Excise Tariff Act, 1985. Further, this Fducation Cess is
to be levied @ 2% and calculated on the aggregate of all duties of excise which are
levied and collected by the Central Government under the provisions of Central Excise
Act, 1944 or under any other law for the time being in force. Sub-sectfon (3) of Section
93 provides that the provisions of the Central Excise Act, 1944 and the rules made
thereunder, including those related to refunds and duties, etc., shall as far as may be
applied in relation to levy and collection of Education Cess on excisable goods. A conjoint
reading _of these provisions would _amply_demonstrate that Education Cess as a
surcharge, is levied @ 2% on the duties of excise which are payable under the Act. It
can, therefore, be clearly inferred that when there is no excise duty payable, as it is
exempted, there would not be any Fducation Cess as well, inasmuch as Education Cess
@ 2% is to_be calculated on the aggregate of duties of excise. There cannot be any
surcharge when basic duty itself is Nil.

24, For the aforesaid reasons, we alfow these appeals and hold that the appellants were
entitled to refund of Education Cess and Higher Education (Cess which was paid along
with excise duty once the excise duty itself was exempted from _levy. There shall,
however, be no order as to cost.”

!\&/\\ N :\‘;\/(\
B

(Emphasis supplied)

In view of the above facts and legal position, 1 hold that the appeliant is

eligible for refund of Education Cess and Secondary & Higher Education Cess.
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Accordingly, I uphold the impugned orders and reject both department appeals.
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2

9. The appeals filed by the Department are disposed off as above.
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By Reqd. Post AD.
To,

M/s. Sterling Tapes Ltd., Plot No. 36 & | . ®=fei ewg fafties, @ie =, 3§ Td 36,

37, Village: Meghpar Borichi, Taluka: | g TgtR SIR=t ADT: 3R - FD.
Anjar - Kutch

Copy to:
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone,
Ahmedabad for his kind information please.
2) The Commissioner, CGST & Central Excise, Kutch Commissionerate,
Gandhidham for necessary action.
3) The Assistant Commissioner, CGST & Central Excise, Division-Anjar,
Vs Gandhidham for further necessary action.

~ 4 Guard File.
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