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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

Mt 311/ +iid 311r/ 3i 11/ 14' 3tTatf, IZt c- tie, 1lcI dI4"&, i,iw'lc I 1id-idaI I T11TI e,dkl 51Ci ,,1 

a ,c'4 311k1r iir: I 

Arising Out of above mentioned 010 issued by Additional/JointlDeputylAssistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar I Gandhidham 

EU 31c1cc1I & T o-ll1 1  '1d1 /Name & Address of the Appellant & Respondent :- 

MIs. Sterling Tapes Ltd., Plot No. 36 & 37,Village -Meghpar Borichi, Taluka: Anjar-

Kutch. 

T 31(3f'iT) * eaT1r 4"13 11111T -.1Id TM i'd '4llcbI  / 111TeT 3Ttftr  
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A) ,j' '  t11 t7 TT 31tftZt ao)uj   3141t, lt ic9I 11' 3fft11DT 1944 O1TF 35B 
31t4 11 1lcc1 3T1tf, 1994 r tm 86 3TT'1lT f;l1/l .,idI Z5IT i'i'c 1/ 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) Odl14i J1ciwo ff1f 1131 J-fl&1c 1I1ff 11ç1, *t*aT c'I,ol 1lc'h 11 ctI4,( 31tftlar n 1rui r '.Fli,  c.ff't, 
2, 3ITT, tt, 4t, t T .ti4l nfv li 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) jq'lc   1(a) * ecnv aiv 3T'ftft 311mT t'r 314rlr a.ii   *lar j,-tie t oiw zflftar aiufI3ur 

(14't-~e) r tl1Tw tt1l- tzr 'M~'hi, , 1cl4 3Tvr 3W 31 c,ieie- 3oo1& *r  fl*tT Il 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 31eft .- iii1wi rT 3Ttft Tf  * 1v lzr 3c4i  11 (31tfl) 4-flOc1, 2001, ¶CJ  6 3t 
va EA-3 1T .,ii.ii T1V I  ow *0 W, ii 3c'1iC, 11' lPT 1 lT1 

3It c.idftOl 1511 1l51T, io 5 tis arr i.ti 40, 5 is qv alT 50 c'lets qv 4o 3oareT 50 iis iv 3ofXr rr: 1,000/- 
 5,000/- 3t'-tT 10,000/-  ator l./rftr rrr 11c*' 1 i1 +icio1 ti ttfrr 1r oT TartTvr, ieF1i 31'*T*a 

iifui r iir *0 ivie'     ft  *0 c,aii iil aiIci o iq-e. aii fi oii.li alTV I 
io-  401 tarnr,  *r r Iliosi .ii aniv  rmltTrr 3rr114ttr nfIur t iieii lsrrr I P1al 3tT*r (T 31th) 

lv 34f-0101 *0 aliSi 500/- .io 411 f*sñfta  otj- o1l- 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000/- where amount of duty demandlinterestlpenaltylrefund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

313?lal .-oieulw'&ui *1 43111 3Tal, 1tc-ci 31 1T, 1994 *1 1TTT 86(1) *0 3tlT1TT 'tlaiw'& ioic*, 1994, *0 1-io 9(1) *0  

¶r1tlT rq S.T.-5 nT tiaff 1 11T *idh i  rsr  31f1 *0  3rft1 f i4) , 

(i iT4o  ii1ii  11V) 311T 40t 411 1141 *0 N, ojli T40T 1 lTT ,5alTT *1 d-Hl 3ft cidfl1i TalT 
to 5 c.ii  ZII j#t 41, 5 c*ts o.iv arr 50 tioa qv a4o 3ral4T 50 c'4is alIV 31Th41 Ift 401T: 1,000/- ', 5,000/- 

 3iaTT 10,000/-  40i 1Mtir rr  r r  i frc-t1ftr  411 trHT,  31tf'r?4rzr .-oi1)etui 1 iI  *0 

+iI4' I2.t-i  *0  ¶l t *0 *41 O,Okl ,,1i Il'ct *41 e,Oli f,oii ,ii.ii iilv I ala1T 401 1l- m1, 

*r i 1ieii ii arrlv .,ii *l4Ic1 31'*?*ar nI1trr 41 Ililsi falr I Rr'1 3tT*lr (r 3T) *0 o 31T1- 1 

500/- .4o 401 11-/rYt1T R40 ,1J-4i 4"&.lI 5'IdII l 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50001- where the 
amount of service tax & interest demanded & penalty levied is more than five Iakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/- 

I- 

- 

(B) 



(C) 

(ij 

(v)  

(vi)  

(i) 3Tf1, 1994 r &r 86 r 3-.im3ff (2) 'z (2A) 31)r r T dI43t, oIM Jini, 1994,   9(2) t 
9(2A) ft cci tIft rT S.T.-7 f tT  j4, R1T 3tT, *OI5T icI 3TtT 3TIslt (MtftT), *O1T ic'IO tic' 
ou i(l,rt 3llttr r jc (idl ii1lrt I41 stTfV) 34T 3tT4T oclkl 3tTTfr 3TT i'Id, 

tr4rI aiw, ft 3r?fltsr -i 1*ui T tTT w( rr r ii  3fr *T 11l ft 1cd '1J I / 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) 1RT lzr ic1Ic tr U  3t'rftr  (T)   3T4 r j-u,icl *'ZT 5c4i  tr 3t1tIfrr 1944 *r 
tm 35ot 3t,   3d1, 1994 5iiT 83 r 3TyIs1r oiw t aft q1 r , ftr i1 3r4'rftzr 
iT1TUT 3Tftr wc rsr ,5c1I rIoi T  r 10 fftrr (10%), o aRjaTr fm1?,C , zrr i, ac faR'Isrr 

¶Ol(?,c1 ', w infi W53 j 1i  oiY3t '4 311f l 

5cIO OI 3tltT "1tT t 1V 4" fftr n1 

(i) m11t*3rr(  

(ii) dlc'id rr% 

(iii) 6rsrw 

( 2) 31T 2014   3t i1 TR1th 
T1Tr 3rff O 3TW   &Idl/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

TT 1.4,I't t f5ur 3tT 
Revision application to Government of India: 
i 3tlfttl t ql5Ui IIl4.l 1IId d-fleic'Il , T 3ci  t1 3Tm, 1994 *r tim 35EE 

i1 an fttvr 3rtim -o 1wi, sftnft ftew   M, 1ftrvft-ii000i, 
'1I1I 1VI I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

ft  arr *, ,,ii iii (+h rrr t )+ '*ii arsi iiii *r ttmr r ¶  3t wusi r 
T  1 t 1J 1d4   t Zff t8Tvr   *r  f+fi 4'I5I 5ff 

¶41 ai si *  r  je I/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

tITF   5ff d-Hc'1 * f&'juI f51ff  J4I  TT t *I51' jc-'fl, tr * c ()c) 
lHcl *, tft ali'&cf * ai zrr thziir r oi41 i / ' ' 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India, 

jc4I, t14 f tdIdI1 Iu (o'f1 iTm * elf, 1Ic SIT IffT t dk'i ¶ftSIIIT ¶ii TSff i / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

6c4Ic jç4T1 tT * ITSITIM *  ss,t *I 3fftIil5TST Uff  fi1  rrtttiiaft * <i r ST 3)T 
3nrsft3SIyr(3ttftr)*oclRI fi 3I1fl1isTJT (SI 2), 1998rti1TT 1O9*air TSISI3Tqt1  qSITe1SI* 
'4l1c1 1r" IV II 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

.l('d 3llftffar *r 't lfs1T rr ii EA-8 ~ ft *r ftmrsr 5cloi tt-4 (3t1ftIT) f-ncft, 2001, * 1i 9 * 3fft51r ¶111c , 
3IItr*.l1uI *3 i   T1T1V I {3 TtrSr4 

1fVI TFIT ic"H trr 3Tff1ftS15T, 1944 r tim 35-EE * cirt tttirftff ti*, f 3ISITSPft * fft tr TR-6 r il 
 * ',ii4l SITUI / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

'T 3nT * Tim IJ-Ild I5IftT tT 3TtirSIt   5TT1V I 
USI c'the '41 5ff  w 200/- SIT ITlllTIT ¶Qi ,BV 3)(T 11~ 1eJ 4'd U c4Is -iic 

1000-ISIraT1sr'Q4r5nvl 
The revision app'Iication shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) 3fr 3tifttftrrsr t  raTrttw, )c-c1 rfi fl1ISrTtI 
cl V 3ft 1 ¶j   ol *  zrau)ftssj 3r'ftftsr sii1imrT SIt im 3ItlT SIT iwt im 3tT ('i "lc1I I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

tiw 3r1ftSIsT, 1975, * 3wmft-1 * 3tsTTnT  3nfttr im srw 3TlfttT r tTT 6.50  
)i SI7FF lii SITfTl I 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

41m tr, ftls  trffr oiw  3ITftt 5r S5IT51T1Ter (H-) f1I) 1iiac, 1982 ffr tiff 3tim f515 d-H1c'It Ift 
l'1'd '*') icl )4-iJI 3/IT 3ft C511T 3tTSI 4i ii-i I / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3555 3Ttft1'r5r nIrft 3T41r ffrir w) TfI c4I4', I3-r)j1 3/IT 1dl1d  9TtttlT5?F * 1v, 3TftTlT5ft lftalTsftzt eiic 
www.cbec.gov.in  t ?,ui *iq I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER-IN-APPEAL::  

The Commissioner, Central Excise, Rajkot (hereinafter referred to as "the 

department") filed present appeals No. V2/19-20/EA2/RA]/2009 against Orders-

in-Original No. 64/2009-10 and 65/2009-10 both dated 08.05.2009 (hereinafter 

referred to as "the impugned orders") passed by the Assistant Commissioner, 

Central Excise Division, Gandhidham (hereinafter referred to as "the sanctioning 

authority") in the matter of M/s. Sterling Tapes Ltd., Plot No. 36 & 37, Village: 

Meghpar Borichi, Taluka: Anjar - Kutch (hereinafter referred to as "the 

respondent"). 

2. The brief facts of the case are that the respondent was operating in the 

District of Kutch and availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'the said notification'), by 

availing the facility of refund/re-credit, as per the scheme envisaged in the said 

notification. The said notification was amended vide Notification No. 16/2008-CE 

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which 

altered the method of calculation of refund by taking into consideration of duty 

payable on value addition undertaken in the manufacturing process, by fixing 

percentage of refund ranging from 15%  to 75% depending upon the commodity. 

The respondent filed claims for refund of Central Excise Duty, Education Cess 

and Secondary and Higher Education Cess paid on manufactured goods through 

PLA by them. The sanctioning authority vide the impugned orders sanctioned the 

refund claims, pertaining to Basic Excise Duty; Education Cess and Secondary & 

Higher Education Cess. 

3. Aggrieved with the impugned orders, the department preferred these 

appeals, inter-a/ia, on the grounds as under: 

(I) The refund orders not correct, legal and proper to the extent to allowing 

refund of the amount paid for Education Cess and Secondary & Higher Education 

Cess under Section 91 of the Finance Act, 2004 and Section 136 of the Finance 

Act, 2007 respectively. 

(ii) The benefit of exemption, by way of refund/recredit, under Notification 

No. 39/2001-CE dated 31.07.2001 is from payment of Duties of Excise leviable 

under the Central Excise Act, 1944; Additional Excise Duty leviable under 

Additional Duties of Excise (Goods of Special Importance) Act, 1957 and 
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Additional Excise Duty leviable under Additional Duties of Excise (Textiles and 

Textile Articles) Act, 1978 only. The Notification explicitly states that the 

exemption is from duties 'leviable .. under any of the said Acts.' Whereas 

Education Cess and Secondary & Higher Education Cess levied under Section 91 

of the Finance Act, 2004 and Section 136 of the Finance Act, 2007 respectively 

and not any of the said three Acts mentioned in the Notification. Thus, the 

exemption is available to the excise duty or additional excise duty only as per the 

Notification No. 39/2001-CE dated 31.07.2001. It cannot be interpreted to mean 

that exemption from basic excise duty would mean exemption from cesses also. 

(iii) If the Government has intention to grant exemption from payment of 

cesses, the exemption from these levies has to be specifically granted by issue of 

an appropriate exemption notification. In absence of any such exemption 

notification, the exemption from payment of the cesses cannot be presumed 

merely because source of powers to grant exemption is common in respect of 

Central Excise Duty and Education Cess and Secondary & Higher Education Cess. 

3.1 The appeals were kept in Call Book due to appeal filed by the 

department on the issue in the Hon'ble Supreme Court against the decision 

of the Hon'ble High Court of Jammu & Kashmir in case of Bharat Box 

Factory Ltd. reported as 2008 (231) ELT 416 (J&K). The decision of the 

Hon'ble High Court was approved by the Hon'ble Apex Court and reported 

as 2017 (355) ELT 481 (SC). These appeals were, thus, taken out of Call Book in 

August, 2018 for passing orders in all these appeals. 

4. Personal hearing in the matter was attended to by Shri R. C. Prasad 

Consultant, who reiterated the grounds of cross-objection against appeals and 

made a written submission dated 11.09.2018 to say that the issue is no longer 

res integra as having already been decided by the Hon'ble Supreme Court in the 

case of SRD Nutrients Pvt. Ltd. reported as 2017 (355) ELT 481 (SC); that the 

appeals may be decided accordingly. 

4.1 The respondent vide letter dated 11.09.2018 submitted copy of judgment 

of Hon'ble Supreme Court in the case of SRD Nutrients Pvt. Ltd. reported as 

2017 (355) ELT 481 (SC). 

Findings:  
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5. I have carefully gone through the facts of the case, the impugned orders, 

grounds of department appeals and cross objections filed by the respondent. 

The issue to be decided in the present appeals is as to whether the respondent is 

eligible for refund of Education Cess and Secondary & Higher Education Cess 

under the provisions of Notification No. 39/2001-CE dated 31.07.2001 as 

amended, or otherwise. 

6. The department filed these appeals on the ground that the exemption is 

available to excise duty or additional excise duty only and Notification No. 

39/2001-CE dated 31.07.2001 does not cover exemption for Education Cess and 

Secondary & Higher Education Cess. I find that the respondent, a manufacturing 

unit situated in District of Kutch, availed benefit of exemption under Notification 

No. 39/2001-CE dated 31.07.2001, as amended. The said notification is 

reproduced as under: 

Kutch (Gujarat) — Exemption to excisable goods (except those specified in Annexure) 
and cleared from Units in Kutch District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excise 
Act, 1944 (1 of 1944), read with sub-section (3) of section 3 of the Additional Duties of 
Exc,ce (Goods of Special Importance) Act, 1957 (58 of 1957) and sub-section '3,) of 
section 3 of the Additional Duties of Excise (Textiles and Textile Art/des) Act, 1978 (40 of 
1978), the Central Government being satisfied that it is necessary in the public interest 
so to do, hereby exempts the goods specified in the First Schedule to the Central Excise 
Tariff Act, 1985 (5 of 1986) other than goods specified in the Annexure appended to this 
notification and deared from a unit located in Kutch district of Gujarat from so much of 
the duty of excise or the additional duty of exci.ce, as the case may be, 1ev/able thereon 
under any of the said Acts as is equivalent to the amount of duty paid by the 
manufacturer of goods other than the amount of duty paid by utillzation of CE/WA T 
credit under the CENVA T Credit Rules, 2001: 

Provided that in the case of a unit having an oiigina/ value of investment in platit and 
machinery installed in the factory below rupees twenty crore on the date of 
commencement of commercial production iii that unit, the exemption contained herein 
shall apply only for the first clearances up to an aggregate value not exceeding twice the 
value of such investment from the date of commencement of commercial production, in 
each year. 

2. The exemption contained in this notification shall be given effect to in the following 
manner, namely :- 

(a) The manufacturer shall submit a statement of the duty paid other than the amount 
of duty paid by utiliation of CENVA T credit under the CENVA T Credit Rules, 2001, to the 
Assistant Commissioner or the Deputy Commissioner of Central Excise, as the case may 
be, by the 7th day of the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central Excise, as the case 
may be, after such verification, as he ma;' deem necessary, shall refund the amount of 
duty paid other than the amount of duty paid by utilization of CENVA T credit dur/ng the 
month under consideration to the manufacturer by the 15th day of the next month. 

(c) If there Is likely to be any delay in such vemification, the Assistant Commissioner or 
the Deputy Commissioner of Central Excise, as the case may be, shall refund the amount 
on pro v&onal basL by the 15th day of the next month to the month under 
consideration, and thereafter may adjust the amount of refund by such amount as may 
be necessary in the subsequent refunds admissible to the manufacturer." 
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7. The Education.Cess was levied vide of Sections 91. to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

'91. Education Cess. - (1) Without prejudice to the provisions of sub-section (11) of 
section 2, there shall be levied and collected, in accordance with the provisions of this 
Chapter as surcharge for purposes of the Union, a cess to be called the Education Cess, 
to fulfil the commitment of the Government to provide and finance universalisd quality 
basic education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 
this behali utilise, such sums of money of the Education Cess levied under sub-section 
(11) of section 2 and this Chapter for the purposes specified in sub-section (1), as it may 
consider necessary. 

92. Definition. - The words and expressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
them in those Acts or Chapter, as the case may be. 

93. Education Cess on excisable goods. - (1)  The Education Cess levied under section 
91, in the case of goods specified in the Ffrst Schedule to the Central Excise Tariff Act,  
1985 (5 of 1986), being goods manufactured or produced, shall be a duty of excise (in 
this section referred to as the Education Cess on excisable goods), at the rate of two per 
cent, calculated on the aqgregate of all duties of excise (including special duty of excise 
or any other duty of excise but excluding Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministry of Finance (Department of 
Revenue), under the provisions of the Central Excise Act, 1944 (1 of 1944) or under any 
other law for the time being in force. 

(2) The Education Cess on excisable goods shall be in addition to any other duties of 
excise chargeable on such goods, under the Central Excise Act, 1944 (1 of 1944) or any 
other law for the time being in force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 
thereunder, induding those relating to refunds and exemptions from duties and 
imposition of penalty shall, as far as may be, apply in relation to the levy and collection 
of the Education Cess on excisable goods as they apply fri relation to the levy and 
collection of the duties of excise on such goods under the Central Excise Act, 1944  or the 
rules, as the case may be." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

"136. Secondary and Higher Education Cess. — (1) Without prejudice to the provisions 
of sub-section (12) of section 2, there shall be levied and collected, in accordance with 
the provisions of this Chapter as surcharge for purposes of the Union, a cess to be called 
the Secondary and Hi'her Education Cess, to fulfil the commitment of the Government to 
provide and finance secondary and h/gher education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 
this behalf utilise, such sums of money of the Secondary and Higher Education Cess 
levied under sub-section (12) of section 2 and this Chapter for the purposes specified in 
sub-section (1) as it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
theni in those Acts or Chapter, as the case may be. 

138. Secondary and Higher Education Cess on excisable goods. — (1) The Secondary and 
Higher Education Cess levied under section 136, in the case of goods specified in the 
First Schedule to the Central Excise Tariff Act, 1985 (5 of 1985), being goods 
manufactured or produced, shall be a duty of excise (in this section referred to as the 
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Seconda,y and H(gher Education Cess on excisable goods), at the rate of one per cent., 
calculated on the aggregate of all duties of excise [including spedal duty of excise or any 
other duty of excise but exduding Education Cess chargeable under section 93 of the 
Finance (No. 2) Act, 2004 (23 of 2004) and Secondary and Higher Education Cess on 
excisable goods] which are levied and collected by the Central Government in the 
Minictiy of Finance (Department of Revenue), under the pro visions of the Central Excise 
Act, 1944 (1 of 1944) or under any other law for the time being in force. 

(2) The Secondary and H,'her Education Cess on excisable goods shall be in addition to 
any other duties of excise chargeable on such goods, under the Central Excise Act, 1944 
(1 of 1944) or any other law for the time being in force and the Education Cèss 
chargeable under section 93 of the Finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provi5ions of the Central Excise Act, 1944 (1 of 1944) and the rules made 
thereundei, including those relating to refunds and exemptions from duties and 
imposition of penalty shall, as far as may be, apply in relation to the levy and collection 
of the Secondary and Higher Education Cess on excisable goods as they apply in relation 
to the levy and collection of the duties of excise on such goods under the Central Excise 
Act, 1944 (1 of 1944) or the rules made thereunder, as the case may be." 

7.2 Thus, Education Cess and Secondary & Higher Education Cess, levied 

under Section 91 of the Finance (No. 2) Act, 2004 and Section 136 of the 

Finance Act, 2007 respectively, as percentage of duty of excise © 2% and l% 

respectively to be calculated on the aggregate of duties of excise, which are 

levied and collected by the Central Government. The provisions of the Act and 

the rules made thereunder, including those relating to refunds and exemptions 

from duties and imposition of penalty were made applicable to the levy and 

collection of the Education Cess and Secondary & Higher Education Cess on 

excisable goods as they apply in relation to the levy and collection of the duties 

of excise on such goods under the Act. 

7.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty at the rate of percentage of central excise duty and when 

the levy of central excise duty itself was exempted by way of refund/recredit, 

then the Education Cess and Secondary and Higher Education Cess also got 

exempted automatically. In view of exemption of Central Excise duty, the 

question of levy of these cess would not arise. CBEC vide Letter F. No. 

345/2/2004-TRI(Pt.) dated 10.08.2004 also clarified that Education Cess is 

collected as percentage of central excise duty, the relevant portion is as under: 

'Letter F. No. 345/2/2004-TRL! (Pt.) dated 10-8 -2004 

The undersigned is directed to state that subsequent to Budget, 2004 announcements, a 
number of representations/references have been received from the trade as well as from 
the field formations pertaining to imposition of Education Cess on excisable goods and on 
imported goods. The points raised and the clarifications thereon are as follows. 
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Issue No. (1) : W/?ether Education Cess on exciab/e goods i leviable on goods 
manufactured prior to imposition of Cess but cleared after imposition of such cess? 

clarification : Education Cess on Excisable goods i a new levy. In similar cases, it has 
been held by the Supreme Court that if a levy is not there at the time the goods are 
manufactured or produced in India, it cannot be levied at the stage of removal of the 
said goods. Thus, Education Cess is not 1ev/able on excisable goods manufactured prior 
to imposition of cess but cleared after imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise duty/customs duty or 
are cleared without payment of excise duty/customs duty (such as clearance under bond 
or fulfilment of certain conditions) would be subjected to Cess. 

Clarification:  The Education Cess is 1ev/able at the rate of two per cent of the ai.gregate 
of all duties of excise/customs (excluding certain duties of customs like anti-dumpinq 
duty, safeguard duty etc.), levied and collected. If goods are fully exempted from excise 
duty or customs duty, are chargeable to NIL dLily or are c/eared without payment of duty 
under spec/fled procedure such as clearance under bond, there is no collection of duty.  
Thus, no education cess would be leviable on such clearances. In this regard, letter D. 0. 
No. 605/54/2004-DBK, dated 21st July, 2004 issued by Member (Customs) may also be 
referred to. 

Issue No. (3) : Whether goods (like alcoholic beverages) that do not fall under the 
Central Excise Tariff be subjected to levy of Education Cess on excisable goods (as part 
of CVD), when they are imported into India? 

Clarification : As the Education Cess on excisable goods is 1ev/able on goods specified in 
the First schedule to the Central Excise Tariff Act, goods like akoholic beverages that are 
not specified are not subjected to the said Cess. 

Issue No. (4) : Whether duties/cesses which either not collected as duty of 
excise/customs or are collected so but by a Department other than Department of 
Revenue, should be included for the purposes of calculation of Education Cess? 

clarification : As the Education Cess is calculated on the aggregate duties of 
excise/customs (excluding certain duties of customs like anti-dumping duty, safe guard 
duty etc.) levied and collected by the Department of Revenue, only such duties, which 
are  (a) levied and collected as duties of excise/customs and (b) are both levied and 
collected by the Department of Revenue should be taken into account for calculating 
Education Cess." 

(Emphasis supplied) 

7.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 had clarified that 

since Education Cess and Secondary & Higher Education Cess were levied and 

collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable when and wherever service tax is nil by 

virtue of exemption. The said circular was issued in context of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

Subject: Education Cess and Secondary and Higher Education Cess - Reg. 

Representations have been received from the field formations, seeking clarification 
regarding the applicability of service tax exemption to Education Cess (refers to both 
Education Cess leviable under Finance (No. 2) Act, 2004 and Secondary and Higher 
Education Cess 1ev/able under Finance Act, 2007), under notifications where whole of 
service tax' stands exempted. Apparently the doubt arises in the context of Tribunal's 
Order in the matter of N/s. Salasore Alloys Ltd. v. CCE, Customs and Service Tax, BBSR-I 
(2010-TIOL -1659-CESTA T-KOL) = 2010 (20) S. TR. 506 (Tribunal). 
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2. The Issue has been examined. Though TribunaIs Order referred above is in favor of 
revenue, it is inconsistent with the policy intention of the Government to exempt 
education cess in addition to service tax, where 'whole of service tax' stands exempted. 
According to section 95(1) of Finance (No. 2) Act, 2004 and section 140(1) of Finance 
Act, 2007, Education Cess and Secondary and H,iher Education Cess are leviable and 
collected as service tax, and when whole of service tax is exempt, the same applies to 
education cess as well. Since Education Cess is levied and collected as percentage of 
service tax, when and wherever service tax is NIL by virtue of exemption. Education Cess 
would also be NIL. 

3. This being the princi/e, field formations are directed not to initiate proceedings to 
recover the education cess, where 'whole of service tax' stands exempted under the 
notification. Extending the same prInciple, where education cess has been refunded to 
exporters along with service tax, by virtue of exemption notifications where 'whole of 
service tax' is exempt, the same need not be recovered." 

7.5 I find that Education Cess and Secondary & Higher Education Cess were 

imposed as percentage of Central Excise duty and since the central excise duty 

was itself exempted by way of refund, then Education Cess and Secondary & 

Higher Education Cess also got exempted. This view finds support from the 

judgment of the Hon'ble Supreme Court in case of SRD Nutrients Pvt. Ltd. 

reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

"20. One aspect that clearly emerges from the reading of these two drculars is that the 
Government itself has taken the position that where whole of excise duty or Service Tax 
is exempted, even the Education Cess as well as Secondary and Higher Education Cess 
would not be payable. These circulars are binding on the Department. 

21. Even otherwise, we are of the opinion that it is more rational to accept the 
aforesaid position as clarified by the Ministry of Finance in the aforesaid circulars. 
Education Cess is on excise duty. It means that those assessees who are required to pay 
excise duty have to shell out Education Cess as well. This Education Cess is introduced 
by Sections 91 to 93 of the Finance (No. 2) Act, 2004. As per Section 91 thereoi 
Education Cess is the surcharge which the assessee is to pay. Section 93 makes it clear 
that this Education Cess is payable on 'excisable goods' i.e. in respect of goods specified 
in the first Schedule to the Central Excise Tariff Act, 1985. Further, this Education Cess is 
to be levied cD 2% and calculated on the aggregate of all duties of excise which are 
levied and collected by the Central Government under the provisions of Central Excise 
Act, 1944 or under any other law for the time being in force. Sub-section (3) of Section 
93 provides that the provisions of the Central &c/se Act, 1944 and the rules made 
thereunder, induding those related to refunds and duties, etc., shall as far as may be 
appiled in relation to levy and collection of Education Cess on excisable goods. A conjoint 
reading of these pro visions would amply demonstrate that Education Cess as a 
surcharge, is levied 2% on the duties of excise which are payable under the Act. It 
can. therefore, be clearly inferred that when there Is no excise duty payable, as it is 
exempted, there would not be any Education Cess as well, inasmuch as Education Cess 

2% is to be calculated on the aggregate of duties of excise. There cannot be any 
surcharge when basic duty itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold that the appellants were 
entitled to refund of Education Cess and Higher Education ess which was paid along 
with excise duty once the excise duty itself was exempted from levy. There shall, 
however, be no order as to cbst." 

(Emphasis supplied) 

8. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 
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Accordingly, I uphold the impugned orders and reject both department appeals. 

LII NT c{it 1ctd 3{tff[ c11 P1i q)ctl ifl 

9. The appeals filed by the Department are disposed off as above. 

(4-I' 'Udl) 

a1ILcRl (3f) 

By Regd. Post AD.  
To, 

Copy to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 
2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 

Gandhidham for necessary action. 
3) The Assistant Commissioner, CGST & Central Excise, Division-Anjar, 

Gandhidham for further necessary action. 
4) Guard File. 
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