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Mt1T 3tTZlli9i +id 3flf/ ji'Id/ 3t1Zf, DT ic4I 1r-4'/ Iolt' / oiIldI. I alTtMTlii oii jq1tIi ,ii) 

li 3T1t li1: I 

Arising Out of above mentioned 010 issued by Additional/JointlDeputylAssistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar I Gandhidham : - 

Ef cc1 & iIiic1 r o-fld  1 t9T /Name & Address of the Appellant & Respondent :- 

MIs. Gujarat Spices & Oilseeds Growers Co-op Union Ltd., Survey No. 634,Sim, 

Taluka: Anjar (Kutch) 

3nktr(3t41r) sarf1   saflr -1(i r1t jM44-c1 T1ttf'r I ili liT 3~Pf 14'c1I lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

I 

4rr ,tzr trr o ai  3fftaT liTarrttlliur q 3ttftr, otar ,-qj  li 3T1tl1vaT 1944 t nwr 35B 
fci 3f1t1l[, 1994 tIRT 86 3TTPr -,i1c1 oidi f an I/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

Cdff4.I ft/I4.d li10Tr Tf5ft d-flJ-i(1 1Fr ttcl,, 'TI1 jc-tiC,.l 1c#, Oih' 3rft?4lr 1Ii1'I *f f* era,  iw 
2, 3T1T. aI fTt, f *r .,ii aiifv- 
The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

zt1't'kfc1  1(a) eiv Tt7 3fifTft 31mT tIw rt1 4t 4ii 8lv  ic.e ' lai#" .3t'ftiv .ii1w'tui 
(1v) *t qIraT Iv 'Mr, , ce Tiv, liT 3tpTe ic,i- $eoott e;t r  sri1v 1 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2 Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(B) 

(iii) 3T4tlar 1uT TT 3Tt1'lt ivTTTF tI ç'iiC   (3ttl'lw) lid4i)I, 2001,   6 3TTth 1II1tT i ,L' 
EA-3 t SIlT 1tli't ) 11i .,iiolI 1l1V I .i&I O TTIIT, ,,15i jc4i tle"l' * 11Th ,Thaj f 11Th 

ajij hlan a1I111T  5  aiT  r, 5 v an 50 ii  qv tan yami 50 c.iis tv ft wJ.itr: 1,000/- 
 5,000/- 'siJl Ma-mT 10,000/-  an 1nftn-  ataRI tt r     eTh frt/1tr tI-w an ta-Tnan, 'iie11i 3rftltar 

.-oiti(i r mn r  1t-cR sian (2I,+1 sf  c.aii ,,ji) )..taiI1 r iq-  e,aii fi .,lidi a-iifv I 
i'sc an tanan, * T 3RI then I.ii a-nfv ait IfITI 31 o-ieIfe'ui *T tsT 1RTr I IIa-w 31lt1 ( 3hth) s 

fv 311SIRItiv 11Th 500/- h'RV an 1111)ftTT tj, e' atlTf t'.1i lJU 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

3TtftTtpT an1ttanr * tmaT 3rlM, cd 1994 T SITU 86(1) i 3T9a1TT *SIThT tic.1I, 1994, ¶11ei 9(1) 
llT S.T.-5 a-tlT *1 alT ~i  v  RITa-I fli 3Trtr   3rftTr T  f, 'rf ItlRI 

 oii1I1,i I.1) anfv) 3ft1  o t1 s 11151, i nret T atfa-r ,ei.,i T Ilfar 3*1 e4dft01 TItT 
 ev 5 iia arr  sian, 5 iiui tiv a-ar 50 .iia siv area 3aarel 50 ws RV alt siantr: 1,000/- 5,000/- 

 31a1alr 10,000/- e') an flaftar aian tt*, r ',i1 ea -i frsftIr tie an siaman, 1JCI 3r'ftalar a-eararrfttsi'arur r ttien S 
iie I1't-ci 11111 ftft ft 1i'l1t.14' *sii ,uIe ,,tit ).si1,rT I-c cORi f,Ct .,lioii IT11IlT I lrallt?r Ii'corI,i.& 

*1 311 a-lien Iii SIT1tV  lraitllr 3r1T'taT -eiei!lwui r tiTan 1aar I RP111 3Utr (1 3Tth) a 1v arftanrtra-'.* .a-j 
500/- r'iv ant rITeaatr1i 'ldii 1/ 

- 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribural Shall be f(l in 
quadruplicale in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be acompanied.6y a 
copy of the order appealed against (one of which shall be certified copy) and should be accompani4d.'by a fees, of.' Rs. 
1000/- where the amount of ser'ice tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where. the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding '-Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs' Tupees,. in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector ankof..,the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee bfR:50O/-... 



(C) 

(I) 

(v)  

(vi)  

(D) 

(i) (d 1994 r Rm 86 *r 3r-gr3ff (2) (2A) ,3r ) r r4t 3T, eT i1ioi, 1994, ¶i 9(2) t 
9(2A) cici 1tfrftr rr S.T.-7 *r rr *,1i vp '-T 3iTr, Ir jc-4I 3TTT 3tT5i (3T1), iciic, tt 

c'1i, aI r 3ttfMfz 'i1ur t 3tTsr ) q  r ilr ri 3T1ktr r ci1 tt f    / 

QHJ i)r 3lTkr r t1zi  (,ii( or 1r Tf1  TiI) 3ftr 3r oii ite 3Trr 3rslal 391'-id-d, 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) flr tr, .-'ic, t emT 3rtr lT)T 'r (Tt) 3p1ff .i -.iic ti  3l1f1ITzrr 1944 f 
tmT 35 3f, T  1994 r tnT 83 3tT 1T4iT r tf  r , 3tTtr t1 3Tftur 
g11uT 3Tftt 4ti RtT c'4i tT/loi T TT * 10  rt (10%), 5T TT YrYr ai(~d , sir 3t  5rr19T 
¶ail?,çi , sirtsiiiriirfj Iv,si TTi  3ksisi1sis v 3irl 

Yrir di4' 3 "PT IV iv i' ¶i tii1 
(i) tm11f34,o 

(ii) 51 5RRT *r di4c1 

(iii) sr rii )io  r liei 6 * 3fir7r iT wJ 

- Yr1 5T OuT lT1 1tccf-i (i 2) M15W 2014 3TR3T   fl1siTf i5T8T ftRtth 
RT5Tir 3Ttft YrYr 3rtf7q f çfld(

,  5Tt 6'lall/ 

For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone 's in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D: 

(ii) amount of erroneous Cenvat Credit taken: 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

a$'t t5f1JT 311  

Revision applicatton to Government of India: 
Tr 3TTr *r T5Tt89UT .ii1i -iIIrt rtmri(t k ji-4I c'i, 3T?t1i, 1994 t OuT 35EE P-isi 1 d4' 3hirir 3TT 

sii, 3TRir +(4,i, Tert8Tur 3tT si*, ¶c-d Ji,IIc, i.1-O lbiv, 5Mf i1ir, l'ki tYr tiaW, 11C, J41d), e 1irr-ii000i, 
iiii i1vl / 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

iQl *i fft i'-dI1 aia4c , 5TT d4HI4 1  iiir t ¶+f1 4,Rlsii tOuT i iidI1d * ftrir SIT I  3T iAI  STI 
tflT  Vii tOuT TISR idi11 'kii, sn  traIT sir tOuTor   i -ui tTrTI, ( iei  iT 
¶I4 tilT Jic'4 il4i1 i óId-R l/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

 zt it 1SI )j'jui   e) Tr tg sr otsr .jc-qi ()c) 
s-ii , tft tl1Tir Qif'i I% rr it 1SI7f f  i / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

-iic tries sir tsriti ),v fàs9r trii i eIs, o4I1 iT J1Ic  )rthir ¶,Oi TTIT l / 
In case of goods exported outside tndia export to Nepal or Shutan, without payment of duty. 

5cMi1 timi, i tiSlëlltr i f1i TI 315iST V  111SSIT TiTT1Sl dart SOuTI I 3/fT 
3lTiTft3lISIti(3rtfttr)icai(i ftcci 3I1tl1PTsi (SI 2), 1998 *tl.IRT 109     TiTiiT 
qiftii f,ij  iv I/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

t t t1ii lir 1ii EA-8 , f jciiC,1 tin (31')lTI) 4-uoc, 2001, s ¶1i 9 * 3fir5)7r f111  , 

tr3OtrieuI 3 e1163 rifisnfv I 3ci3fl 1sirii Ti1'l 
siufnn siisr g /fi/f1zr  tm 3I11sisi, 1944 *r ILOuT 35-EE /fs  I1'rMir t1i*' l 3gtsrsft s Tirr s ilfi TR-6 r 
1c'lOi T o1i  SITtvl / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

asui 3tTiTT iTt ¶11rt fftir tries .tnrzrm r iuv I 
,,i 4c'ido1 ,J1 Vii cli 4) Tr ii  sit i/f ) 200/- siT tSTl91ST ¶Z.oi 3Tlv 3/fT 1)~, 1cl1 4'd-4 Vii c'lI i) ,,- iic,i i/f 

 1000 -/ sir tTTi9Ttr (.ii ttisi I 
The revision applcation shalt be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac 

o)? ir 3llttr si ij 3tT3/f siT ioiiir i/f es iT 3etr /fs f  tries siT tiuiw, iikrt sT 1oi ii  iTtl v r 
frali f 4.i-) fv iTSITfSlf 3ttIOl/fTr ViuifleITuT if lies 3t SIT *tei Vii 3TTiTT ¶oi OuTIT I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 Iakh fee of Rs. 100/- for each. 

Iici tries Mt1sit, 1975, * 3rirsisft-1 31trsitr sir 3ntir ITt sirres 311/fir r sr1 q ¶Or17m 6.50 i) sir 
- iioicio tTuii ft(TI ir lii sITIvI / " 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

ui'9iT tm, -fo  tries V aiw  311ffTllsr sn1tsiTuT (i) ¶f1) oio'ft, 1982 --siaftrTr ejç''f t 
e, icl I3/fT3tSIuir31 f,ol ,,iirtrI / 

Attention is also invited to the rules covering these and other related matters contained,.in:the €ut0ms, Excie and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3siE 3r4'fttSr iRa'if i/f 3Jt ilfilmir 'e SIsiu1uT cOJ44', f-i 3/fT IrtJ il1SItl1SI /f5 V, 3ffI31Tif ¶831TStIt 

www.cbec.gov.in  i/f ,oi 'ii'i'c I / . 

For the elaborate, detailed and latest provisions relating to filing ot appeai tu the higher. appellateavthonty,  th appellant may 
refer to the Departmental website www.cbec.gov.in  
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:: ORDER-IN-APPEAL:: 

The Commissioner, Central Excise, Rajkot (hereinafter referred to as "the 

department") filed present appeals No. V2/72 to 76/EA2/RAJ/2009 against 

Orders-in-Original No. 09/2008-09; 10/2008-09; 11/2008-09; 12/2008-09 all 

dated 17.04.2009 and 13/2008-09 dated 18.04.2009 (hereinafter referred to as 

"the impugned orders") passed by the Assistant Commissioner, Central Excise 

Division, Gandhidham (hereinafter referred to as "the sanctioning authority") in 

the matter of M/s. Gujarat Spices & Oilseeds Growers Co-op Union Limited, 

Survey No. 634, Anjar (Kutch) (hereinafter referred to as"the respondent"). 

2. The brief facts of the case are that the respondent was operating in the 

District of Kutch and availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'the said notification'), by 

availing the facility of refund/re-credit, as per the scheme envisaged in the said 

notification. The said notification was amended vide Notification No. 16/2008-CE 

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which 

altered the method of calculation of refund by taking into consideration of duty 

payable on value addition undertaken in the manufacturing process, by fixing 

percentage of refund ranging from 15% to 75% depending upon the commodity. 

The respondent filed claims for refund of Central Excise Duty, Education Cess 

and Secondary and Higher Education Cess paid on manufactured goods through 

PLA by them. The sanctioning authority vide the impugned orders sanctioned the 

refund claims, pertaining to Basic Excise Duty; Education Cess and Secondary & 

Higher Education Cess. 

3. Aggrieved with the impugned orders, the department preferred these 

appeals, inter-a/ia, on the grounds as under: 

(i) The refund orders not correct, legal and proper to the extent to allowing 

refund of the amount paid for Education Cess and Secondary & Higher Education 

Cess under Section 91 of the Finance Act, 2004 and Section 136 of the Finance 

Act, 2007 respectively. 

(ii) The benefit of exemption, by way of refund/recredit, under Notification 

No. 39/2001-CE dated 31.07.2001 is from payment of Duties of Excise leviable 

under the Central Excise Act, 1944; Additional Excise Duty leviable under 

Additional Duties of Excise (Goods of Special Importance) Act, 1957 and 

Additional Excise Duty leviable under Additional Duties of Excise (Texèsand 

Textile Articles) Act, 1978 only The Notification explicitly states tha't the 

exemption is from duties 'leviable  under any of the  said Acts ' Wheres 
Page No.3 of'9 ,.: 
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Education Cess and Secondary & Higher Education Cess levied under Section 91 

of the Finance Act, 2004 and Section 136 of the Finance Act, 2007 respectively 

and not any of the said three Acl:s mentioned in the Notification. Thus, the 

exemption is available to the excise duty or additional excise duty only as per the 

Notification No. 39/2001-CE dated 31.07.2001. It cannot be interpreted to mean 

that exemption from basic excise duty would mean exemption from cesses also. 

(iii) If the Government has intention to grant exemption from payment of 

cesses, the exemption from these levies has to be specifically granted by issue of 

an appropriate exemption notification. In absence of any such exemption 

notification, the exemption from payment of the cesses cannot be presumed 

merely because source of powers to grant exemption is common in respect of 

Central Excise Duty and Education Cess and Secondary & Higher Education Cess. 

4. The appeals were kept in Call Book on the ground that appeal had 

been filed by the department on the issue in the Hon'ble Supreme Court 

against decision of the Hon'ble High Court of Jammu & Kashmir in case of 

Bharat Box Factory Ltd. reported as 2008 (231) ELT 416 (J&K). The decision 

of the Hon'ble High Court was approved by the Hon'ble Apex Court and 

reported as 2017 (355) ELT 481 (SC). These appeals were, thus, taken out of 

Call Book in August, 2018 for passing orders in all these appeals. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned orders, 

grounds of department appeals. The issue to be decided in the present appeals 

is as to whether the respondent is eligible for refund of Education Cess and 

Secondary & Higher Education Cess under the provisions of Notification No. 

39/2001-CE dated 3 1.07.2001 as amended, or otherwise. 

6. The department filed these appeals on the ground that the exemption is 

available for the excise duty or additional excise duty only and Notification No. 

39/2001-CE dated 31.07.2001 does not cover exemption for Education Cess and 

Secondary & Higher Education Cess. I find that the respondent, a manufacturing 

unit situated in District of Kutch, availed benefit of exemption under Notification 

No. 39/2001-CE dated 31.07.2001, as amended. The said notification is 

reproduced as under: 

"Kutch (Gujarat) — Exemption to excisable goods (except those specified in Annexure) 
and cleared from Units in Kutch District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Exàs 
Act, 1944 (1 of 1944), read with sub section (3) of section 3 of the Additional Duties of\ 
Excise (Goods of Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of 

Page No.4 df9 
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section 3 of the Additional Duties of Excise (Textiles and Textile Articles) Act, 1978 (40 of 
1978), the Central Government being satisfied that it is necessary in the public interest 
so to do, hereby exempts the goods specified in the First Schedule to the Central Excise 
Tariff Act, 1985 (5 of 1986) other than goods specified in the Annexure appended to this 
notification and cleared from a unit located in Kutch district of Gujarat from so much of 
the duty of excise or the additional duty of excise, as the case may be, leviable thereon 
under any of the said Acts as is equivalent to the amount of duty paid by the 
manufacturer of goods other than the amount of duty paid by utilization of CENVA T 
credit under the CENVA T Credit Rules, 2001: 

Provided that in the case of a unit having an oriqinal value of investment in p/ant and 
machinery installed in the factory below rupees twenty crore on the date of 
commencement of commercial production in that unit, the exemption contained herein 
shall apply only for the ffrst clearances up to an aggregate value not exceeding twice the 
value of such investment from the date of commencement of commercial production, in 
each year. 

2. The exemption contained in this notification shall be given effect to in the following 
manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other than the amount 
of duty paid by utilization of CENVA T credit under the CENVA T Credit Rules, 2001, to the 
Assistant Commissioner or the Deputy Commissioner of Central Excise, as the case may 
be, by the 7th day of the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central Excise, as the case 
may be, after such verification, as he may deem necessary, shall refund the amount of 
duty paid other than the amount of duty paid by utiliation of CENVA T credit during the 
month under consideration to the manufacturer by the 15th day of the next month. 

(c) If there is likely to be any delay in such verification, the Assistant Commissioner or 
the Deputy Commissioner of Central Excise, as the case may be, shall refund the amount 
on provisional basis by the 15th day of the next month to the month under 
consideration, and thereafter may adjust the amount of refund by such amount as may 
be necessary in the subsequent refunds admissible to the manufacturer." 

7. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

"91. Education Cess. - (1) Without prejudice to the provisions of sub-section (11) of 
section 2, there shall be levied and collected, in accordance with the provisions of this 
Chapter as surcharge for purposes of the Union, a cess to be called the Education Cess, 
to fulfil the commitment of the Government to provide and finance universal/sd quality 
basic education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 
this behalf, utilise, such sums of money of the Education Cess levied under sub-section 
(11) of section 2 and this Chapter for the purposes specified in sub-section (1), as it may 
consider necessary. 

92. Definition. - The words and expressions used in this Chapter and defined in the 
Central Exdse Act, 1944 (1 of 1944,), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
them in those Acts or Chapter, as the case may be. 

93. Education Cess on excisable goods. - (1)  The Education Cess levied under section 
91, in the case of goods specified in the Fif5t Schedule to the Central Excise Tariff Act,  
1985 (5 of 1986), being goods manufactured or produced, shall be a duty of excise (in 
this section referred to as the Education Cess on excisable qoods), at the rate of two per 
cent, calculated on the agqrgate of all duties of excise (including special duty of excise 
or any other duty of excise but exduding Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministry of Finance (Department of 
Revenue), under the provisions of the Central Excise Act, 1944 (1 of 1944,t..oruaIer any 
other law for the time being in force 

(2) The Education Cess on excisable goods shall be in addition /.7Y pt/'dut'esc 
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excise chargeable on such goods, under the Central Excise Act, 1944 (1 of 1944) or any 
other law for the time being in force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 
thereunder, induding those relating to refunds and exemptions from duties and 
imposition of penalty shall, as far as may beapply in relation to the levy and collection 
of the Education Cess on excisable goods as they apply in relation to the levy and 
collection of the duties of excise on such goods under the Central Excise Act, 1944  or the 
rules, as the case may be." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

'136. Secondary and Higher Education C'ess. — (1) Without prejudice to the pro visions 
of sub-section (12) of section 2, there shall be levied and collected, in accordance with 
the provisions of this Chapter as surcharge for purposes of the Union, a cess to be called 
the Secondary and Hiiher Education Cess, to fulfil the commitment of the Government to 
provide and finance secondary and higher education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 
this beha/f ut/I/se, such sums of money of the Secondary and H,'her Education Cess 
levied under sub-section (12) of section 2 and this Chapter for the purposes specified in 
sub-section (1) as it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assiqned to 
them in those Acts or Chapter, as the case may be. 

138. Secondary and Híqher Education Cess on excisable goods. — (1) The Secondary and 
Hiqher Education Cess levied under sect/on 136, in the case of goods specified in the 
First Schedule to the Central Excise Tariff Act, 1985 (5 of 1985), being goods 
manufactured or produced, shall be a duty of excise (in this section referred to as the 
Secondary and H(gher Education Cess on excisable goods), at the rate of one per cent., 
calculated on the aggregate of all duties of excise [including spec/al duty of excise or any 
other duty of excise but exdud/ng Education Cess chargeable under section 93 of the 
Finance (No. 2) Act, 2004 (23 of 2004) and Secondary and Higher Education Cess on 
excisable goods] which are levied and collected by the Central Government in the 
Ministry of Finance (Department of Revenue), under the provisions of the Central Excise 
Act, 1944 (1 of 1944) or under any other law for the time being in force. 

(2) The Secondary and Hiiher Education Cess on excisable goods shall be in addition to 
any other duties of excise chargeable on such goods, under the Central Excise Act, 1944 
(1 of 1944) or any other law for the time being in force and the Education Cess 
chargeable under section 93 of the Finance (No. 2) Act, 2004 (23 of 2004). 

f 
(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 
thereunder, including those relating to refunds and exemptions from duties and 
imposition of penalty shall, as far as may be, apply in relation to the levy and collection 
of the Secondary and Higher Education Cess on excisable goods as they apply in relation 
to the levy and collection of the duties of excise on such goods under the Central Excise 
Act, 1944 (1 of 1944) or the rules made thereunder, as the case may be." 

7.2 Thus, Education Cess and Secondary & Higher Education Cess, levied 

under Section 91 of the Finance (No. 2) Act, 2004 and Section 136 of the 

Finance Act, 2007 respectively, as percentage of duty of excise © 2% and 1% 

respectively to be calculated on the aggregate of all duties of excise, which were 

levied and collected by the Central Government. The provisions of the Act and 

the rules made thereunder, including those relating to refunds and exemptions 

from duties and imposition of penalty were made applicable to the Iev\,a\nd 

collection of the Education Cess and Secondary & Higher Education Ces 
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excisable goods as they apply in relation to the levy and collection of the duties 

of excise on such goods under the Act. 

7.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty at the rate of percentage of central excise duty and when 

the levy of central excise duty itself was exempted by way of refund/recredit, 

then the Education Cess and Secondary and Higher Education Cess also got 

exempted automatically. In view of exemption of Central Excise duty, the 

question of levy of these cess would not arise. CBEC vide Letter F. No. 

345/2/2004-TRI(Pt.) dated 10.08.2004 also clarified that Education Cess is 

collected as percentage of central excise duty, the relevant portion is as under: 

"Letter F. No. 345/2/2004-TRL/ (Pt.) dated 10-8-2004 

The undersigned is directed to state that subsequent to Budget, 2004 announcements, a 
number of representations/references have been received from the trade as well as from 
the field formations pertaining to imposition of Education Cess on excisable goods and on 
imported goods. The points raised and the darifications thereon are as follows. 

Issue No. (1) : Whether Education Cess on excisable goods is leviable on goods 
manufactured prior to imposition of Cess but c/eared after imposition of such cess? 

aarification : Education Cess on Excisable goods is a new levy. In similar cases, it has 
been held by the Supreme Court that if a levy is not there at the time the goods are 
manufactured or produced in India, it cannot be levied at the stage of removal of the 
said goods. Thus, Education Cess is not leviable on excisable goods manufactured prior 
to imposition of cess but cleared after imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise duty/customs duty or 
are deared without payment of excise duty/customs duty (such as clearance under bond 
or fulfilment of certain conditions) would be subjected to Cess. 

C'/arification:  The Education C'ess is leviable at the rate of two per cent of the aqgregate 
of all duties of excise/customs  (excluding certain duties of customs llke anti-dumpinq 
duty, safe guard duty etc.), levied and collected. If qoods are fully exempted from excise 
duly or customs duty, are chargeable to NIL duty or are deared without payment of duty 
under specified procedure such as dearance under bond, there is no collection of duty.  
Thus, no education cess would be leviable 00 such clearances. In this regard, letter D. 0. 
No. 605/54/2004-DBK, dated 21st July, 2004 issued by Member (Customs) may also be 
referred to. 

Issue No. (3) : Whether goods (like alcoholic beverages) that do not fall under the 
Central Excise Tariff be subjected to levy of Education Cess on excisable goods (as part 
of CVD), when they are imported into India? 

Clarification : As the Education Cess on excisable goods is leviable on goods specified in 
the First schedule to the Central Excise Tariff Act, goods like alcoholic beverages that are 
not specified are not subjected to the said Cess. 

Issue No. (4) : Whether duties/cesses which either not collected as duty of 
excise/customs or are collected so but by a Department other than Department of 
Revenue, should be induded for the purposes of calculation of Education Cess? 

Clarification As the Education Cess is calculated on the aq9iegte dUt\Of 

excise/customs (excluding certain duties of customs like anti-du'riping duty safe gciard 
duty etc.) levied and collected by the De2artment of Revenue only guchdijti, which 
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are (a) levied and collected as duties of excise/customs and (b) are both levied and 
collected by the Department of Revenue should be taken into account for calculating 
Education Cess." 

(Emphasis supplied) 

7.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 clarified that 

since Education Cess and Secondary & Higher Education Cess were levied and 

collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable when and wherever service tax is nil by 

virtue of exemption. The said circular was issued in context of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

"Subject: Education Cess and 5econdaiy and Hiifier Education Cess - Peg. 

Representations have been received from the field formations, seeking clarification 
regarding the applicability of service tax exemption to Education Cess (refers to both 
Education Cess 1ev/able under Finance (No. 2) Act, 2004 and Secondary and Hiqher 
Education Cess 1ev/able under finance Act, 2007), under notifications where whole of 
service tax' stands exempted. Apparently the doubt arises in the context of Tribunals 
Order/n the matter of M/s. Ba/asore Alloys Ltd. v. CCE, Customs and Service Tax, BBSR-I 
(2010-TIOL-1659-CESTAT-KOL) =2010(20)5. T.R. 506 (Tribunal). 

2. The issue has been exam/ned. Though Tribunal's Order referred above is in favor of 
revenue, it is inconsistent with the policy intent/on of the Government to exempt 
education cess in addition to service tax, where 'whole of service tax' stands exempted. 
According to section 95(1) of finance (No. 2) Act, 2004 and section 140(1) of Finance 
Act, 2007, Education Cess and Secondary and Higher Education Cess are 1ev/able and 
collected as service tax, and when whole of service tax is exempt, the same applies to 
education cess as well. Since Education Cess is levied and collected as percentage of 
service ta when and wherever service tax is NIL by virtue of exemption. Education Cess 
would also be NIL. 

3. This being the principle, field formations are directed not to initiate proceedIngs to 
recover the education cess, where 'whole of service tax' stands exempted under the 
notification. Extending the same principle, where education cess has been refunded to 
exporters along with service tax, by virtue of exemption notifications where 'whole of 
service tax' i exempt, the same need not be recovered." 

7.5 I find that Education Cess and Secondary & Higher Education Cess were 

imposed as percentage of Central Excise duty and since the central excise duty 

was itself exempted by way of refund, then Education Cess and Secondary & 

Higher Education Cess also got exempted. This view finds support from the 

judgment order of the Hon'ble Supreme Court in case of SRD Nutrients Pvt. Ltd. 

reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

"20. One aspect that dearly emerges from the reading of these two circu/ars is that the 
Government itself has taken the position that where whole of excise duty or Service Tax 
is exempted, even the Education Cess as well as Secondary and H(gher Education Cess 
would not be payable. These circulars are binding on the Department. 

21. Even otherwise, we are of the opinion that it is more rational toaccpthe 
aforesaid position as darifled by the Ministry of Finance in the afore~aicl circulaiN 
Education Cess is on excise duty It means that those assessees who are required toy ' 

excise duty have to shell out Education Cess as well This Education Cës is introduceö \ 
by Sections 91 to 93 of the Finance (No. 2) Act, 2004. As per sect/on 9L thèreof 
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Education Cess is the surcharge which the assessee is to pay. Section 93 makes it dear 
that this Education Cess is payable on 'excisable goods' i.e. in respect of goods specified 
in the first Schedule to the Central Excise Tariff Act, 1985. Further, this Education Cess is 
to be levied 2% and calculated on the aggregate of all duties of excise which are 
levied and collected by the Central Government under the provisions of Central Excise 
Act, 1944 or under any other law for the time being in force. Sub-section ('3,) of Section 
93 provides that the provisions of the Central Excise Act, 1944 and the ru/es made 
thereunder, induding those related to refunds and duties, etc., shall as far as may be 
applied/n relation to levy and collection of Education Cess on excisable goods. A conjoint 
reading of these provisions would amply demonstrate that Education Cess as a 
surcharge, is levied t 2% on the duties of excise which are payable under the Act. It 
can, therefore, be clearly inferred that when there is no excise duly payable, as it is 
exempted, there would not be any Education Cess as well, inasmuch as Education Cess 
c 2% is to be calculated on the aggregate of duties of excise. There cannot be any 
surcharge when basic duty itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold that the appellants were 
entitled to refund of Education Cess and Higher Education Cess which was paid a/onq 
with excise duty once the excise duty itself was exempted from levy. There shall, 
however, be no order as to cost." 

(Emphasis Supplied) 

8. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 

Accordingly, I uphold the impugned orders and reject aU subject department 

appeals. 

S. Fql RT   3qcJT 3-1L'k1 ct! Piii q)cI I 'illdl 

9. The appeals filed by the Department are disposed off as above. 

By Regd. Post AD. 

- 
(T ic1) 

( 

To, 
M/s. Gujarat Spices & Oliseeds 
Growers Co-op Union Limited, Survey 
No. 634, Anjar (Kutch) 

Lcl3l'Id lLilI i1i 

f t )-aq ftH {IF, 
(ct) 

, 

Copy to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 
2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 

Gandhidham for necessary action. 
3) The Assistant Commissioner, CGST & Central Excise, Division-Anjar, 

Gandhidham for further necessary action. 
Guard File. 


