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&ilI't 'dc1)I, 31Ilc4-c1  (31c-ti), '(I,iicb'k c,cii"u I 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

Mtlt 311 fill eee,i atlaflefll/ a'.o?d/ iie  3111, tttzr a,-qie s,14r/ BTT, ioieic I Z4tJ1.iI( I H12F1TTh tCII(I a(11RcI .,mtt 

s1,1 311l tlT: / 

Arising Out of above mentioned 010 issued by Additional/JointlDeputylAssistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar I Gandhidham 

tr fkci,çi' & lcii1 fT .lid-I T i9t IName & Address of the Appellant & Respondent :- 

MIs. Industrial Electronics Control System, Gayatrinagar Society, Plot No. 47/48, 

Revenue Survey No. 191, Meghpar-Borichi, Anjar-370110 

31T1r(31tftl) eir  oe(,i i1f1i  * a'eesi tttf8tmrtt I 1l1fttSItTr i 11TT1 3{ftflr ore T e'*'cii l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way 

(A) 41jii tl ,*rST .icMIC *4tmT 3ttft*ST .-eieIl1'freui * &t 3tIlei, e'*Zf aeio (c-'4 31 Iter .1944 4 ORT 35B i 
tT Irv1 3T111SlST, 1994 t tiRT 86 i 311P'(tT (1i .,1I8 *t SIT Rmlft Il 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) ij4.j * SIS 1.-till SI* .Hi 10411 SI, ORT 3c'IIC,.l lflml till 1Oi'it 3T(t10Sr tell 11f1etTUr *1 1fl1 tff,  
2, 3111. *. "lIST, T t4t, mt t ,,ii10 llrftv 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) a'e   1(a) * e,iio tV 3Tt 3TIIT6T mOft 3ll* 10411 , lr ,t,-qirt 81r-e' tIll *ei4tT 3fflflSfl t'Z11S11!flTST1DT 
 * tffij tST  , gtc0e filfil, 9STTlltt STdST 31SI1SI'l 3iiei- 3."TE 4ff Zllt  ertf(tv 1/ 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para. 1(a) above 

(iii) 31tftt1ar .-eieI(leuI r ITST8T 31'ffflr tt.,i,i ' fIle O1I1ST jc1IO 1T (31t1lll) IiJ4llrfl, 2001, i )IlOJT 6 t 3tflllTT ¶IlT*Ifl/F fFti 
V11T EA-3 ft 13ff ti1zft * et fIl,e imr Tti1v I  * 4tS met t f)t ner, Srflf a,-rio ItIRt *1 si'tat ,zii.i $1 J1iI 

 *31m?fte41lt:1,000/- 
e'i4, 5,000!- .e 31StSIT 10,000/- e' eli ¶ffluIlftflt steir riee t tt1r ai mki ¶fllSI'Ifter Itel, RI ldki, 14aftd 31"ftflThtl 

 4ff itttee,  1Il.ci * Po*0 tft  eoti ail 1ai1Z'cj 4f 4t4c cleill ftF4r II.11 SI11V I 
lRff3tr t' ml trumet, *m 4fr et nmr * 'kir ifv srct I(1I 3r"1t1051 .-eieiil)ui 4ff rrtsi t1ster I  rurvtvr 31Ttr ( 31i/l) 
1v 3Ttllai-TTl "TllST 500/- mlIV ml lTS'tftflf rm aisir .t.irt la I, 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Re. 
1.000/- Rs.50001-, Rs.10,0001- where amount of duty demand/interestipenaltylrefund is upto 5 Lac., 5 Lac to 50 Lec and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated pubhc 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
31111l'fZt tetIttiffiRItOT 1R'318T 31"ftll, 1cr1 3meL 1994 4ff 11111 86(1) 4f 311P1ST letei fleiaie1l, 1994, ffr fIllil 9(1) 4 dfr( 

(B) tfllT/iftt ti S.T.-5 * TIlT elffaft * 4ff sti fr*aft oet tet* 11111 f  3lr I fall 311ffll 4fT rzfl tTS3 *  
(a.erl * "Tel stiff eiifIhi 'l10 TITfV) 31'lT  * 401 * RIT Ilel 'AIIl 4f lIT'.r, anti tlei't't 4ff tti'ST ,eji 4fr eTe 30T e1IIl TSIT 
5151)511, cee 5 eiot SIT ai  4131, 5 elua 4051 SIT 50 c1I5 are 1141 31514r 50 cllra ee 1 3t1fl141 fift a.arlr: 1,000/- CI1, 5,000/- 

10,000/- 41l 4f .kHl, .tlR,i 3Tftlf15t IeIfIl4,{al 41 111131 
'flVI4' lt1-ci( etlet 4 ¶*fl ii1Il.iq, r 1) oeie ,aiff fertfa,,i * i'rc ,lIr ¶tRrIT .vi.rt ejifv I  Tratifitfir i'r 411 31.l,lld, 
*ea 4t et IJISIT 4 fl.i1 TIifV ,,ri etefftr 314f1h .-erei(Re,t"i 41 ILtIST ffsrr I rsrarr  3111)et (r 31(1)1) 1) fIle 31IO.1-1151 * flfl'-t 
500/- a'.r'T 411 ffft1)ftflr hTml 51511 't'141u fl'lli 1 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be fried in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees oi Re. 
1000/- whera the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.50011/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, In the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the piece 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



(C) 

(i) 

(v)  

(vi)  

(i) 1l-<i 3tfsTsr, 1994 *t Owl 86 t 3-tmT3t (2) usi (2A) u 3ld')d fT stall Mflw, iw leoiell, 1994, s (i 9(2) g 
9(2A) t cii Itt*lfT 5TtT S.T.-7 alt Sit Sr*isft Itsi , 1{PT 3TtirSrT, lSt ,5c'iIC, 3TTaT 3lTTSrtf (3rrftw), tSr s-'r. rlgt 
uii P1ftSi 3llr alt o1ai)  4 (eie al e il  it'l.fi vstlT) 3(T 3iFrFSr ,aw 4fliq  31TTrtSr 3TSrT .awq41, 
-'.nc 5,-eI 1ere, alt 3p11al1w sanan1sitvr alt 3Tr5Sr nta mt )r au  3fltr alt gj ift sitst * ie  tl4l I I 

The appeal under sub Section (2) and (2A) of the section 36 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appears) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistsnt Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) altSiT tttOsi, llsi jc41c ttE O 4Sisi 3tttlil5T alftlsiSror (Si) i 3ttftfft al li,9  * StSr 3r1i,  3t11si 1944 alt 
owr 35uue F 31wl(Si, si alt li-fle 3T1l1sist, 1994 alt t5RT 83 al 3TtTs(Si 1et  alt Sll tIPJ alt i$ , tar 3IT1F al ti11 3talZt 
ui(twiui al 31t11ef Hl sia ciC rtmmt1er 10 ealra (10%), aist sitat tth oie lei(?i , sir opt(arr. set 4e  
CluI(~T , SiT PTH1TT talalT .elu, ewltl t5T OTIT t   llsi ii fl1al 3i1T kSr sit 6 al 

1T4 S11Si al 3cid RTT loii Slit 51W al f1jt 5tilc 
(i) cmli 
(ii) alsi* .eeii alt sit ar resr silltr 

(iii) r 1ene tsisi 6 al Sin t,St q.ei 

- anr si fit &si SITSiTIST )Cfle (ss. 2) 3rX  2014 s Sn al ¶* (itifi STITitSr ,rIl  al ITSSiT (frirtaithar 
RP1W 315ff it 3w8c'I alt i '* 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duly or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax. Duty Demanded shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

wa' wil rat tltser atrstri' 
Revision application to Government of India: 

r 3asr alt ristffs iili ai1Iis imrrat *, /fftflar -'ii trans 351l1iti5ST, 1994 alt ReT 35EE r IStS 'ilciw i; sisralsr 3ruit 
sifftit sigsr  rivittoivi 3n5fsr (3c-d iui, e,ie (itSlivT, s/taft eli, l)a.i lit 8TSl lee SIT4, stlit5ft-110001, alt 
fitir .,iiar stilvi I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the foltowing case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 al filiaft awiiei Je-t al, ,er iwiuia   '' s/sir st s 'iiiie ckte ni fi3 .3sanr ei<rer1 sit 
 rmis swry çs SOw iriiie r e'tiie, sir (taft sent s * sit sertur * sitar /ts tiui..tiui al e'kie, lifl eaiei1 sir 

fTli- lt 51514 al 'lie it iiuie it JiIJit *1/ 
In case of any lass of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

511411 41 Tfnt (taft ii  up r ffts(rr e 41 (ui al e ansi qs tiff sr itvalfw sr-ir. tir'e, it t (lt4c) 41 
'liiakt *, Ott 5114Sf it aifl (tiff e sit tfx tat Ititutfar alt stuff i I 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

ii-taC nrans tar ranupsi (tv fffSIT ttwar 41 asart, qre siT ti,,zsar alt sitar (1ekI (tei sian i / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

3ilffsraftslmr(31'llat)iteew ¶f1-e 3jfftliturar (Sr. 2), 1998 afrqm l09iteelli fri alt5t5fft53l TijJiteil3(l 1TSlTnT5* 
r(tr (ti' ant ii 

Credit of any duty allowed to be utitized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

wt'l  31144154 411 alt  efffrutt ',pii iwei EA-8 *, 5ff alt ffsstar oc'iree trans (3i41ar) 1eiracit, 2001, 41 llee 9 41 3551414 flilt , 

siifvi ml' t irlIC trans 3r1arar, 1944 alt osit 35-EE 41 51314 ¶tfiftlffsr tr alt 31515rsff 41 sent it ef  rrs TR-6 alt 
ik'id,-f alt smell ailirur / 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the dai' on which the order sought to be appealed against is communicated and shalt be 
accompanied by two copies each of the 010 rrd Order-In-Appeat. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

~ttimmt 3mnffs5r 41 mint iffniffit (flsitftsr trans alt 3gTnpft alt iift inf(tv I 
eei'la 45414 1151 c'ti&l e4t SIT .seif 51ST t SI't iam4  200/- tat Slecie (tet 01111 3ttt Slit eee ltaji 1151 elilS ani-* * -qt1 fIt SIt 

smtr41 1000 -/ nit IluttlIST (tat ITrt I 
The revision appl(cation shall be accompanied by a fee of Ps. 200/- where the amount involved in Rupees One Lac or tess 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

(D) sift sir tntmr 41 ni ajw 311itnIt nit eii4tr sIt si 3ltffsr 41 fie sran nil Istrimnar. aa4u 4ar 41 f41em iet stiftti si 41 
t41 sit alt f*ti urtff nii4 41 amif 41 (v setfitsilff .ss4tsitsr tlew n/t cns 3flsi siT 41afur mimnint alt 'tnt arr4mer (ter omiçtl I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh tee of Rs. 100/- for each. 

ltstlsmt/ffflSr -eiCtelC 0tmni 3tF41lei, 1975, 41 3mrsiuft.I 41 34151514 5ft sttittr iz tSrTST 311/tsr alt alit its firti'tftar 6.50 l.j4 
anisiTiruT fè(tc 441T altar sttffvl I 
One copy of application or 0.1.0. as the case may be. and (lie order of the adjudicating authority shatl bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I ri terms of the Court Fee Act,1975, as amended. 

iflii ttm-e', ffsi411ta Or-ltC timni c 4er'me si41lallat aniisitlhtnrtut (atam) ¶Fl) ¶itiereefl, 1982 41 a10fc Vit 3tSnt ti5flittjfT elijic'il alt 
1T4i 'mel arif litsialt 3/Is nit (seer 3iital (tall stimi /tt / 

Attention is also invited to the rules covering these and olher related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3es 3415ffa vif3ff ut/I Stuffer Sfrfffsi ssif 41  urutni, litts(Sr 3/ft 'm41eçjg aTealTuit 41 ltu, 3ttfttitifl Iftanaitsi 8e'mic 
www.cbecgov./rm~f'/tttt iini4 /t I I 
For the elaborate, detailed nd latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental websit www.cbec.gov.in  



Appeal No: V2/195/GDM/2017 

3 

:: ORDER IN APPEAL::  

M/s. Industrial Electronics Control System, Gayatri nagar, Society, Plot 

No. 47/48, Revenue Survey No.191, Meghpar-Borichi, Anjar-370110 (herein 

after referred to as "Appellant") filed present appeal against Order-in-Original 

No. 3/DC/Anjar-Bhachau/ 2017-18 dated 30.08.2017 (hereinafter referred to as 

'the impugned order') passed by the Assistant Commissioner, CGST (Anjar-

Bhachau) Division, Gandhidham, (hereinafter referred to as 'the lower 

adjudicating authority'), 

2. The brief facts of the case are that the appellant was service tax 

assessee registered under the category of "Maintenance or Repair Service"; 

that the appellant had short paid the service tax on services of 'Maintenance or 

Repair Service' provided by them by claiming abatement of 50% classifying 

wrongly under "Works Contract Service"; that appellant had wrongly availed 

exemption under Notification No. 40/2012-ST dated 20.6.2012 and Notification 

No. 12/2013-ST dated 1.7.2013 (hereinafter referred to as "exemption 

notifications") in respect of supply of services to SEZ units inasmuch as the 

appellant had not fulfilled the stipulated conditions under exemption notifications 

and also failed to produce declarations in Form A-i and A-2 as prescribed 

under said exemption notifications. It is also alleged that the appellant filed ST-

3 returns beyond the prescribed due dates during the F.Y. 2012-13 to 2014-15. 

Show Cause Notice dated 28.6.2016 was issued to Appellant demanding 

service tax of Rs.4,39,609/- under Section 73 of the Finance Act,1994 

(hereinafter referred to as "Act"), interest under Section 75 of the Act, proposing 

penalty under Section 76, Section 77 and Section 78 of the Act and also late 

fee under Section 70 of the Act. The lower adjudicating authority vide the 

impugned order confirmed demand of Rs.4,39,609/- under Section 73 of the 

Act, interest under Section 75 of the Act, imposed penalty of Rs.10,000/- under 

Section 77 of the Act, penalty of Rs.4,39,609/- under Section 78 of the Act, late 

fee of Rs.48,000/- under Section 70 of the Act and also appropriated late fee of 

Rs.20,000/- already paid by the Appellant.
js 

3. Being aggrieved with the impugned order, the Appellants preferred 

present appeals stating that confirmation of demand and imposition of late fee 

and penalty by the lower adjudicating authority is not justified and no ground of 

Page 3 of 15 
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appeal was advanced. 

4. Personal Hearing in the matter was attended by Shri Abhishek Doshi, 

Chartered Accountant, who reiterated the grounds of appeals and made written 

submission dated 20.09.2018 to say that demand is on two grounds (i) Supply 

to SEZ without obtaining Form A-2 for Rs.1,06,4091- (ii) Service provided to 

other then SEZ units after aviling 50% abatement involving demand of service 

tax of Rs.3,33,2001-; that they would be depositing Form A-2 in next 7 working 

days; that they have already submitted for 2 parties and to submit in respect of 

10 parties; that confirmation of 50% discharge of service tax liability under RCM 

has been submitted in respect of 2 parties i.e. M/s. Welspun Corporation Ltd, 

Anjar and M/s. Indian Steel Corporation Ltd, Bhimasar who handled about 40% 

of Service tax involved; that all remaining Form A2 and confirmation shall be 

submitted in next seven working days. 

4.1. The appellant in written submission dated 31.7.2018, interalia, 

submitted that appellant (a proprietary) concern engaged in providing services 

relating to maintenance or repair activity along with supply of Electronics and 

Electrical items at Anjar and providing services to SEZ units including non SEZ 

units; that as regards demand of service tax of Rs.1,06,409/- on supply to SEZ 

units without obtaining form A-2, appellant has submitted certain form A-2 

during the personal hearing before the lower adjudicating authority during 

course of the personal hearing; that certain service recipients mentioned as 

SEZ in Show Cause Notice are not SEZ units and the appellant has not claimed 

any benefit of SEZ exemption in respect of (i)M/s. lndox Ltd, (ii) M/s. HANSH 

Ispat (iii)Sanghi Polyfill (iv)M/s. (v)M/s. Mono Steel (vi) M/s. Essar Steel (vii) 

M/s. Shndong Tiejun El. Power Eng Ltd (viii) M/s. Adani wilmar (ix) M/s. Gail 

India (x) M/s. Gail India (xi) M/s. Wlspun Copr ltd (xii) M/s. Indian Steels; that 

appellant submitted Form A-2 in respect of M/s. Timbmet Door Solutions P Ltd 

(Taxable Value of Rs.6,2001-); that Form A-2 in respect of M/s. Capital Foods 

Ltd (Taxable Value of Rs.1,82,800/-) has already been submitted before the 

lower adjudicating authority; that Form A-2 in respect of other 10 service 

recipient will be submitted within 15 days time; that SEZ Act has overriding 

effect over the Finance Act, 1994 and hence no service tax is to be paid by 

appellant in case of the services provided to SEZ units. 

Page 4 of 15 



Appeal No: V2/195/GDM/2017 

5 

4.2 As regards demand of service tax of Rs.3,33,2001- on account of 

abatement of 50% claimed by the appellant, they submitted that the services of 

"Maintenance or Repair Service" were mainly provided to private limited and 

public limited companies; that the appellant was engaged in repairs and 

maintenance activity along with supply of consumables and accordingly, the 

services fall within the meaning of works contract services as per the definition 

under Section 65B(54) of the Act; that supply of consumables is integral part of 

maintenance and repair contract; that it is wrongly mentioned in the show cause 

notice that abatement was availed for 3 years; that the recipient of services 

being private limited or limited companies, are required to pay 50% of service 

tax on reverse charge basis; that copy of confirmation from 2 service recipient is 

enclosed ; that appellant is in process of collecting confirmation from other 

recipients and will be submitted within 1 5 days ; that even if it is presumed that 

services provided do not classify under works contract services, the entire 

service tax liability has been discharged (50% by provider and 50% by 

recipient) and there is no loss of revenue to the government. 

4.3 Appellant has been regular in payment of service tax and filing of 

service tax returns; that all details and facts has been declared by them and has 

not suppressed the facts; that books of accounts of the assessee are regularly 

submitted to various authorities and appellant has. disclosed all the relevant 

facts at various public forums; that even if a mistake in calculation of service 

tax, it would be just because of complexity of the provisions relating to payment 

of service tax and it is bonafide mistake on their part and cannot be held as 

suppression of facts; that a appellant being regular tax paying assessee would 

not evade the payment of service tax deliberately; that the show cause notice or 

impugned order did not speak any evidence to show that appellant has 

suppressed any information with an intention to evade payment of service tax; 

appellant has correctly stated the value of the services in their ST-3 returns; 

that they rely upon the Hon'ble Supreme Court's judgment in the case of M/s. 

Amco Batteries Ltd reported as 2003-TlOL-50-SC-CX, M/s. Sotex reported as 

2006TlOL-170-SC-CX, M/s. Padmini Products reported as 2002-TIOL-289-SC-

CX and in the case of MIs. Jaiprakash Industries Ltd reported as 2002-TlOL-

633-SC-CX. 

Page 5 of IS 
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4.4 Appellant submitted that since there was no short payment of service 

tax by them no interest was payable by them; that any demand confirmed would 

be on account of interpretation of provisions of law and not account of fraud or 

willful misstatement with intent to evade payment of taxes; that non payment of 

service tax is due to their bonafide interpretation of law and hence benefit of 

provisions of Section 80 of the Act may be extended to them; that that appellant 

has not been granted benefit of reduced penalty of 50% available under Section 

78 of the Act as details relating to Transactions are recorded in their books of 

accounts; that Appellant rely upon the Hon'ble Supreme Court's judgment in the 

case of M/s. Hindustan Steel Ltd reported as 2002-TIOL-148-SC-CT-LB, the 

Hon'ble Karnataka High Court's judgment in the case of M/s. Motorworld and 

others reported as 2012-TIOL-418-HC-KAR-ST. 

Findinqs:  

5. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions of the appellant. The issue to be 

decided in this appeal is as to (i) whether benefit of exemption for providing 

services to the SEZ units by the appellant denied to them is correct or not and 

(ii) whether appellant has correctly claimed the abatement of 50% in value 

considering the services provided by them as "works contract service" or not? 

6. I find that the appellant filed this appeal beyond period of 60 days but 

within further period of 30 days stating that concerned employee of the 

appellant was leave and this unit is situated at Anjar leading to further delay in 

delivery of papers. Since the appeal has been filed within further time limit of 30 

days prescribed, I condone the delay in filing of this appeal and proceed to 

decide the appeal on merit. 

7. I find that It is the appellant's submission that the SEZ Act,2005 gives 

overriding effect over the provisions of Finance Act,1994 and hence exemption 

from service tax under the SEZ Act,2005 prevails over Notifications issued 

under Finance Act,1994 making them eligible for refund. I find this argument of 

appellant not tenable as such a position makes issuance of Notifications 

redundant, which is not the intention of the legislation. Exemption under SEZ 

Act,2005 has been implemented through issuance of various Notifications and 
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assessees are required to follow the conditions of the notifications. The 

wordings of para 3(h) of Notification 40/2012-ST dated 20.6.2012 and para 3(l) 

& 3(11) of Notification No. 12/2013-ST dated 01.07.2013 stipulates that the SEZ 

Unit or the Developer shall get an approval by the Approval Committee of the 

list of the services as are required for their authorized operations. It implies that 

the approval of the services as specified services is required to be obtained by 

any SEZ unit for the purpose of exemption. The appellant has not challenged 

the findings of the lower adjudicating authority that they did not provide requisite 

Form AI/A2 to avail abinitlo exemption. Appellant produced Form A2 dated 

1.6.2016 issued by the Assistant Commissioner in respect of M/s. Timbet Door 

Solutions Pvt Ltd which I find not relevant in the present case as the demand is 

in relation to services provided during 2012-13 to 2014-15. Therefore, appellant 

failed to fulfil the obligation and conditions of the notification to claim the 

exemption from service tax as provided under the said Notification. I, therefore, 

uphold the impugned order rejecting exemption of Rs.1,06,409/- and reject 

appeal to this extent. 

8. The next issue is that appellant paid 50% of total service tax payable 

claiming that the services provided by them were in relation to execution of 

"Works Contract" and hence they have paid @50% of total service tax payable 

under Notification 30/2012-ST dated 20.6.2012. I find that 'work contract' as 

defined at Clause 54 of Section 65B of the Act, reads as under:- 

(54) "works contract" means a contract wherein transfer of 
property in goods involved in the execution of such contract is 
leviable to tax as sale of goods and such contract is for the 
purpose of carrying out construction, erection, commissioning, 
installation, completion, fitting out, repair, maintenance, 
renovation, alteration of any movable or immovable property or 
for carrying out any other similar activity or a part thereof in 
relation to such property; 

8.1 The definition of "Work Contract" stipulates transfer of property in goods 

involved in the execution of such contract is leviable to tax as sale of goods. It is 

appellant's contention that supply of consumables is integral part of 

maintenance and repair contract and hence services provided by them within 

meaning of works contract services. In support of their claim appellant 

submitted copies of 4 work orders of M/s. PSL Ltd (Work Order dated 

11.5.2013), M/s. Ratnamani Metals & Tubes Ltd (W.O. dated 9.1.2012 and 

dated 25.2.2012) and M/s. Weispun Corp Ltd (P.O. Dated 15.4.3013). Copies of 
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1 ,. PSL LIMITED 
(PIPE MILL DIVISION) 

issue No. 3 
ORJPU/04 
Revision N. 2 

o. :4u/1&2,39.40 & 42, Bhachau Bhlruasar Road, Village: Varsana Taluka: Anjar, Kutch, Gujarat -370240 
TeL(02836)306100 / 128/ 129/ 130 Fax:(02836)306200 

-'CT. I'4. 24011000497 cltd. 05.9.05, C.S.T. No. - 24511000497 dtd. 05.9.05, ECC No. - A.AACP2734locjio1 
-

DATE: 11.5.2013 DhRN0,./'MfWW  ci 

Industrial Electronic Control Systems 
Shop No. 103, Manall Towers, 
plot No. 110, Behind Oslo Cinema 
Gaudhidham - 370201 

(M) 987927B330 

Our Corporate Office: 
PSL Towers, Plot No. - 615 
Makwana Road, Marol 
Andheri (E) Mumbai -400059 

Tel:(022)66447777/66447788 
Fax: (022) 66447711 

urRef Email dtd. 08.4.2013 RT No. 230 dtd. 18.3.2013 

Description Rate Unit Disc % Amount No Qty. 

I ftepairLng of ABB Make AC Drive ACS 550 
37KW 
(Replacement of Control Card main IC, 
Power Card Capacitor, Relay, Trng & Div1ce 
etc.) 

1 12000.00 No. 12000.00 

Total Rs.  12000.00  
Within 30 days after submission of invoice 
Not applicable 
Not applicable 
Not applicable 
S1 12.36% extra 
To be borne by us 
To Our Varsana. Factory No. -2 address 
Within one week 
3 Months warranty 
inspection at our Varsana Factory 
Not applicable 
You will do the work atyour own risk & Cost 
TDS shall be deducted as per Govt. rules on Labour Charges 
PSL jesel ye the right to increase, decrease or delete the scope of work 

1 Payment Terms 
2 Excise Duty 
3 Packing & Forwarding 
4 CST / VAT 
S Service Tax 
6 Freight 
7 Despatch Instruction 
U Delivery Schedule 
9 Guarantee / Warrantee 
10 InspectIon / Certificate 
11 Transit Insurance Schedule 
12 Special Terms & Conditions 

1U1l19i1irtt ln'fltictlon  
1 this WO, Is subject to the urisdlct1on of where inaLrlaI Is supplied 

and aIo Ia our standard terms & conditions of purchase, 
Invoice mentIoning this WO. No. must be sent lit dunilcate 

2. Pur ( horn), 3. Pur ( Ply), Cs 

tt 

For PSL ited 

0. K ens 
(A dl. lip) 

Auth rised by 
'1496,2244497, Pax No. (0260) 2240932 

S.Stora 

tltrectiy  to Ute location where material has been despatched. Cleclte . erlfl' i by 
Kacijigran,, P.13. 25, Darnan (U.T.) 396210, Ph. No. (0260) 2242909 

l$tribult00: 1. Supplier, 

Appeal No: V2/195/GDM/2017 

8 

this work orders are reproduced as under:- 

Work Order No. PSL/SVPM/WO/09 dtd. 11.5.2013 of M/s. PSL Ltd 
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Work Order No 3009002658 dated 15.4.2013 of M/s. Weispun Corp Ltd 

P.O. No.: 3009O02€ 
Date : 15.04.2013 

INSTRUCTIONS: 

I. Accepinr.ce uf the order must bc scat promptly. 
. Detricry the essence of the order. 

3. Service to be hilled to WELSPUN CORP LTD. (Platc & 
Coil Mills Di. 15110) Anjar. 

4. Incase ti! manpower supply, the copy ol W.C.PF Chai1 

& insurance must be sent to our HR Dept before start the 
work. 

5. One set of de.spatch documents (bearing ci. order nu. 

must be sent to us. 

WORK ORDER 

To 
. cr 
-.; i.1t ilYI5R)I1) 

'1Ulag Veraniedi 

s:;.0 L/J" 

1tl 0 (India I 

(i2222 Fax: +41 2g36 feI4 141 

iAL L.LEC1PON1C CON1'ROL SYSTE1S 

T(Y E05.SEC- 
NO I')3. KUTCH. 

.4tLtHAI GUJARAT - 3Th2oI 

7/M2ó3' 

- Our Itef: NB 

i,:-DEEPAK 

r. 
tt) place order for she materials mentioned in this order subject to terms, conditions and instructions specified here 

QTY UOM Description 

earing ci powcr uuply of PA system 

POWER SUPPLY OF PA SYSTEM 

PSU..LDK.IU(i PSU. 

sa.251)s ,c.Mil4. (i.2A 121) watts 

Ou:ut:.3Il; /1.0 A 

.;:.5o4Kcvuu25sg7 

..SV/4A.-5\'/rt.5A..-3(1V13A 

LGARIA. 

Digital hey service unit-Ni. 

'Ilie above 1(eJiL covers the following serviceS 

repsirilig  of power .'wuply of PA syslelit 

1.000 AU 1750.00 

NOS I 750.00 (750OC 

Total Iteuli Value 
I 7500€ 

Basic Order Va(e 

Total Sales Tax/VAT 

Total StL' 'f&x 

I23fi% Extra 

ynnt: I 1)0% after 0Jp(tiuiit ul work & approvCd by user 

tY & Pci foriutaulee Guarsfltcc. Free 
I 
epluec mciii .igiiin't iiy Maui') 

aUIu'0'I tI (cit. W II uuliui.(IuI1 1.111 UI C tul tuuu1()1IflCiit\ flit a 

,kø iItC Of dispatch. 

t i' 
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Purchase Order 
PONo KCS/6111Qój 
P0 Date 25.02.2012 

CommunIcation Address 
SURVEY NO, 474, VILLAGE.BNIMASAR 
ANJAR EIHACHAU ROAD 
TA-ANJAR, DIST.•j<IjTCH (BHUJ) 
GANDHIDH.AM, GUJARAT INDIA). PIn-370240 
Phone: +91.02836-285538 Fax : +91-02636-285540 
Email: INFO.KUTCH@RATNAMANICOM  
Buyer info 
Buyer: LEELAFlAf1 PUROHIT 
Phone: +9l-9tJ0900346 
E.MaIi' leelaram ' ralnarnanl corn 

Our Pan DolalIe 
Pan No,: MOCR1742E 

cI Purchase Oder for Supply of following materIal seMces 

ytnCO 1) EMAIL QTN. DATED26.01.2012 

are pleased to issue this Purchase Order for supply of goods / provIding servIces based on your above Otter and 
Wher discussions we had with you. 

JIEDULE OF QUANTITES AND PRICES 

11 

MANF 
& TUBES LTD. 

/ ELECTRONIC CONTROL SYSTEMS 

toWER,  
-NO: 10,SEC:8, 

110 
• .'ANDHIDHAM 
/I 1.9879862659 Fax 
•: nalI :deepak.marai©hotmall.com  

COd0 :0100076 
n: MR.0E< MARAJ 

& Tax DctaII 
CST 140 : NA. 

110 NA. 
TaX 1lo. AWOPM74BORS0002 Pan No;: AWOPM74G1R 

1 REPAIRING OF HOLIDAY MACHINE 
111010 covera the lollowing service 

Service No DescrIption 

U 3001137 REPAIRING OF HOLIDAY DETECTOR 

10-35 KV.MODEL NO-135,MAKESP' 

PR No,: 3011001625 Una Item :00001 
Pian1 : COATING Delivery Date 29.02.2012 

eriri : Exw-youfl SHQPQNDHIQH 

ll tO. olttems  

!itl&tive Price  

AcIIv.unit 1.00 

Oty. UOM Grou Grey. Net Value 

2 CA 13,200.00 INR 26,400.00 

Seivice PrIce Rate 
IN 6eMca Tax Setol 

ECS - Setetca Ta 
Ni-EGO-SaMoa Tax 
Net Item Telal 

Unit Rate 
26,400.00 

10.00 % 
2.00 °h 
1,00 % 

iNn 

Amount 
26,400.00 

2,640.00 

53.00 
26.00  

29,119.00 
29,119.00 

Total Amount 
28,400.00 
26.40.00 

53.00 
26.00 

29,119.00  

Sub Total: 

Service Prio Rate 
IN Service Tax Setof 
ECS - ServIce Tax 
Hi-ECE-Sorvloe Tax 
Total P0 Valu*: iNR 

TH0L)SD HUNDIIED NINETEEN Rupece 

N!I Purchaee 

itclai Terms & CondttboS 

?tekIn0 instructiOfi 

IckIny & 

STRONG ROAD TRS PORT WORTHY. 

NA- 

NaranPura Char flaaI, Anku Road, Nerwpura, Ahrn,dabad-380 013, Phone +91.79.27415501/2t3/4, Fax: 

nail : 
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Purchase Order No. KCS/6111002106 dated 25.2.2012 of M/s. Ratnamani 
Metals & Tubes Ltd  
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Purchase Order 
o iio I(CS/611lOoi775 

PD Bate 09.01.2012 

L ELEcfROt0 CONTROL SYSTEMS 

WEll. 
103,SEC:I3, 

110. 

19019662659 Fax: 

Cod° :'0°° 
dAtA: MR.0< MARAJ 

EXC1° &
DCIU1I 

No: CST Ito NA. 

ECC no : u.A. 

eICO TOt1° AWOPM
RSDOO2 Pan No, AWOPM74O1 A 

1IUflNIo Address: 
SURVEY NO. 474, VILLAGE-SHIMASAR, 
ANJAR BHACIIAU ROAD 
TA-ANJAFI, DIST..lcUTcH (EHUJ) 
GANOHIDHAM, GUJARAT (INDIA) . Pin-370240 
Phone: 491-02836255538 Fax: *91-02836-285540 
EniaU: INFO.KUTCI-I@RATNAMANICOM 
Buyer mb 
Buyer: OINOIVA 
Phono: .0I-990901J6602 
E-Mail: I/nOt a. ralnemani corn 
Our Pan Details 
Pan No.: AAUCRI742E 

'putCl13se Order for Supply of following material i seivlce 

I) . OUT DATED.19.01.2012. 

lb
pleased to Issue this Purchase Order for supply of goods / providing services based on your above 011cr and 

we had with YOU. 

EgULE OF OUANTIIES AND PRICES 

AIVEMELN2SERl 

1,iiemc0ve the following service 

SeMcO l-10 OoacriPliOfl 

Lic 3000301 REPAIRS QF AC DRIVES 

36003111 REPAIIISOFACDRIVES 
AC DRIVERS REPARING CHARGE 3,7 t(W I VETER 
Rn. 4000!- COMPONENT CHARGE & As. 1600/- SERVICE CHARGE 

TOTAL As. 5600A 
As, 5200/- COMPONET CHARGE & R5. 20001- SERVICE CHARGE. 

TOTAL As. 7200/-. 

PR No.: 32110005 17 Moo item 00001 

Plant CS-KUTCH Delivery Dab 23.02.2012 

jerm :EXW-YOUR GANDHLDHAM WOR 
Jil lb. al lIm :- 1 

laIiYIYeprlc8 Elemenle of all Imerfl!.1 

Value in Words 
FOUI1TEE1ITFIOUSA

flu 

OCiabTer
& Conditions '1 

uat Sosloty, NaranpUra Cha!
Ankut Road, 

Nara11PWD Al1fl10t ad-300 Q13, P1101W 

—0274155O1JV3f. y3v 

P066I 12 

O4 FOO fl4	  

lt1I0@(8ti1arfl011i,CO1T 

ens 

SnMCe PrIce Rate 

IN SorICG Tax Selol 
ECS Service Tax 

E.SerniCe Tax 

Net
Sub Total 

5rvice prh:e Rate 

IH S0ivIC Tax So101 

EGO- .'MC0 Tax 

Pt) VnIliQ Tcla....._------ 

Unit Rate Amoufll 

12,000.00 12,000.00 

10.00 A 1,260.00 

2.00 -N. 26 00 

1.00 
14119.00 - 

Total 
12,600.00 

1,200.00 
26.00 
1'J.00 - 

14,l1 

HR 

HR 

 

Activ.0 nit 1.00 

 

Oty. UOM 

r EA 

1 EA 

Gross 
5,600.00 

7,20000 

Crcy. 
HR 
HA 

N Value 
5,600.00 
7,200.00 
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Purchase Order No. KCS/6111001775 dated 9.1.2012 
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8.2 I find that appellant had not produced any contracts! work order except 

four mentioned hereinabove. I find that above work orders do not stipulate any 

condition for 50% payment under RCM. Appellant has produced copy of Email 

exchanges made by them with M/s. Weispun Corporation Ltd to submit that 

50% payment of service tax was made by the recipient. I find that the said 

emails are very general in nature and not in any manner certifying payment of 

service tax with reference to specific transactions between the appellant and 

service recipients without referring type of services provided by the appellant, 

terms of contracts, payment particulars etc. I also hold that emails can not be 

made as valid and legal documents in absence of and in lieu of any Contracts, 

Bills and other accounting documents establishing transactions as contended 

by the appellant. I find that the lower adjudicating authority, at para 22 of the 

impugned order has recorded his findings on the basis of work orders and 

invoices! bills raised by the appellant. I find that work orders of M/s. PSL Limited 

(dated 11.5.2013 for Rs.12,000/-) and of M/s. Ratnamani Metals Ltd (25.2.2012 

for Rs.29119!-) are not showing supply of any goods by the appellant where 

property of goods are transferred and Service Tax @12.36% has been charged. 

In case of work order of M/s. Welspun Corp Ltd (dated 15.4.2013 for Rs.1 750/-

), Service Tax @12.36% is charged on full value and it refers repairing of Power 

Supply of PA system. I find that in case of Work Order of M!s. Ratnamani 

Metals Ltd dated 9.1.2012(Rs.14,119/-) though the work order has bifurcation of 

Component Charges, service tax has been considered on full value of work 

order and do not stipulates payment under Reverse Charge Mechanism by the 

service Recipient. I find that appellant has produced four work orders 

representing service tax of Rs.17,257!- out of total demand of Rs.3,33,200/-. I 

find that appellant failed to advance any plausible evidence to justify that 

services provided are in the nature of execution of work contracts and service 

recipient has made payment of service tax @50% under Notification 30/2012-

ST dated 20.6.20 12. As the appellant had not furnished documentary evidence 

in support of their claim, I find that the appellant is the only person liable to pay 

service tax and service tax liability of service recipient under Notification 

30/2012-ST dated 20.6.2012 is not established. 

9. I atso find that the dispute is classification of the service provided by the 

appellant to various service recipients, therefore, it would be pertinent to 
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reproduce below Section 65A of the Finance Act, 1994 for better understanding 

of the facts: 

'SECTION 65A. Classification of taxable services. — 

(1) For the purposes of this Chapter, classification of taxable seniices shall be 
determined according to the terms of the sub-clauses of clause (ICS) of section 65; 

(2) When for any reason, a taxable service is. prima facie, classifiable under two 
or more sub-clauses of clause (105) of section 65, classficafion shall be effected as 
follows 

(a) the sub-clause which provides the most specific description shall be 
preferred to sub-clauses providing a more general description; 

(b) composite sen/ices consisting of a combination of different services 
which cannot be classified in the manner specified in clause (a), shall be 
classified as if they consisted of a service which gives them their 
essential character, insofar as this criterion is applicable; 

(c) when a service cannot be classified in the manner specified in clause (a) 
or clause (b), it shall be classified under the sub-clause which occurs first 
among the sub-clauses which equally merit consideration." 

9.1 I find that legislature recognized and envisaged the possibility of an 

overlap between two different services and thus provided a remedy in the form 

of Section 65A to resolve such an overlap. As per these provisions, if a sub-

clause provides specific description, it has to be considered and in case of 

composite services, the essential character of the service has to be taken for 

the purpose of classification. I find that once contract or agreement is for 

maintenance and repair services, the main work assigned to the appellant was 

of repairing of items without agreeing for payment of 50% of service tax by 

service recipients and also, contracts awarded to the appellant did not refer 

"work contract services" and payment of service tax under Notification 30/2012-

ST dated 20.6.2012. Since the essential character of the contract was of repairs 

by the appellant, I am of the considered view that the appellant was rendering 

the "Management, Maintenance & Repair" service to the service recipients. 

Further, as discussed above, the appellant had failed to produce any 

documentary evidence in respect of materials supplied by them during the 

course of the service before the lower adjudicating authority and no new facts 

have been brought before me, and therefore I do not find any infirmity in the 

impugned order and the reject the appeal filed by the appellant on this count. 

'I 

10. The appellant contended that the demand was time barred as there was 

no suppression, no malafied intention to fraud or to evade service tax. The 

appellant also contended that they have not paid service tax on account of their 

bonafide belief that services provided are in respect of execution of "Works 

Contracts" and service tax liability is restricted to 50% of total service tax 
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payable. I find that appellant is claiming that 50% of tax liability to be borne by 

the service recipient without any supporting documents. Appellant being 

executor of the contract failed to justify their bonafide as to how was it contract 

service ? Appellant short paid service tax on presumption basis which does not 

justify their bona fide at all.. Similarly, conditions under exemption notifications 

are well documented and appellant continued providing services in.spite of 

having non complied with the said notifications. Therefore, short payment of 

service tax in this case is attributable only with intent to evade payment of 

service tax especially when the appellant is undertaking number of work orders 

translating into well established business entity for long period of time. In an era 

of self-assessment, the onus on the assessee for compliance with laws has 

increased. In that context, the meaning of 'positive act of suppression' also 

changes. The scheme of levy based on voluntary compliance cannot be 

reduced to voluntary payment of tax by arguing that there is no positive act of 

suppression involved. The appellant is established service provider and had 

provided the services Management or repairs, however, evaded the payment of 

the service tax thereon, by putting ahead the shelter of their belief that the 

service recipient would pay under Reverse Charge Mechanism. The appellant 

had suppressed the vital fact of correct category of taxable services with intent 

to evade payment of service tax. Short payment of service tax came to the 

knowledge of the department only when Audit was undertaken by the 

department. Therefore, substance of suppression of facts prevails and hence 

invocation of extended period under Section 73(1) is justified and I find no merit 

in appellant's sole plea that it was their bonafide. I therefore, upheld the 

imposition of penalty under Section 77 and Section 78 of the Act under the 

impugned order. 

11. Regarding waiver from penalties and the benefit under section 80 of the 

Act, I find that section 80 can be invoked only when the appellant is able to 

prove that there was reasonable cause for their failure. In the present case as 

discussed in forgoing para, the appellant had not provided any adequate reason 

for their failure in making payment of service tax. Therefore, in absence of any 

reasonable cause and bonafide belief, I hold that the benefit of Section 80 of 

the Finance Act, 1994 is not extendable to them. I, therefore, uphold the 

penalties imposed under Section 77 and 78 of the Finance Act, 1994. I rely on 

the Order passed by the Hon'ble CESTAT, Chennai, in the case of TVS Motor 
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Co. Ltd. reported in 2012 (28) S.T.R. 127 (Tn. - Chennai), held as under: 

"13. So far as ground of no penalty advanced by learned 
counsel is concerned there is nothing on record to show that the 
appellant avoided its liability bona fide when it is an established 
business concern with vast experience in application of 
provisions of Finance Act, 1994. Its returns did not disclose bona 
fide omission. Rather facts suggest that knowable breach of law 
made the appellant to suffer adjudication. Accordingly, no 
immunity from penalty is possible to be granted on the plea of 
tax compliances made which was found to be a case no 
payment of tax on the impugned services provided during the 
relevant period." 

11.1 I further hold that the present case otherwise also does not merit 

invocation of the provisions of Section 80 of the Act. I, therefore, reject the 

request of the appellant as devoid of merits. 

12. In view of foregoing discussions, I uphold the impugned order and reject 

the appeal. 

?R..? cclkI d 31 tTf -1Yc.i'U 3c-ç1 fU 'ild 

12.1 The appeal filed by the Appellant is disposed off in above terms. 

fl1 _ 

(Tftth1k) 

(3'flçj) 
By RPAD 
To 
M/s. Industrial Electronics Control 
System, 

çc'1 fc4-- cbcJ 

Gayatrinagar Society, 
Plot No. 47/48, dJI dI& -'oHc. T h?c, 
Revenue Survey No.191, 
Meghpar-Borichi, cla-  ,&Ic'1 ?S?, J -rr1r, 

Anjar-3701 10 ?o 3rR-19o? 

Copy to:- 

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone 
Ahmedabad for his kind information. 

2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 
Gandhidham for necessary action. 

3) The Assistant Commissioner, CGST Anjar-Bhachau Division, Gandhidham 
for further necessary action.. 
Guard File. 
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