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4d-tJ'( *Ic1' 1, 31Nlc4-c1 (314'k'.H), &k,1ctic cc1I'.0 '-lIId / 
Passed by Shri Kumar Santosh, Commissioner (Appea's), Rajkot 

3NT 3T/ 1l4i 3TrZJFli I4'd1 1flI1'l. 3{TZT alZP  rn/ iFnt, ninonF / vii I i)thnwi oii 3&fMt8RT FTtY 
ej,c  31T1r 5lf: I 

Arising out of above mentioned 010 issued by Additional/JointlDeputy/Assistant Commissioner, Central Excise I Service Tax, 

Rajkot I Jamnagar I Gandhidham 

' 14c1çI & 1CII1 1IIIT old-I v"-  !Name & Address of the Appellant & Respondent :- 

MIs. Kandla Packaging Pvt. Ltd.,Survey No. 330/l,Opp. Gokuldham,Nani Chirai-Kutch.. 

r 3lTnr(3t41Fr) * lci '' eA4I,i 1IId ciN aqe*,i itwi  / m1tFRur i nn5T8T 3r1tfr ON FT '4'rit 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

8att ni,w ,mter j,- iIc 1tFF 0 OI'h( 3T4tsfr ,-eitil1e,tut e vIl 3tr, tvttRr 3'rr nrn 3n1fF8f5r5r 1944 r BItT 35B F 
 0F ¶1cd 3trF 1994 t tnIt 86 3rPrn'Isr tIlit,I  4i arr ee,t1 1 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 353 of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

o41'*,i #,tiwi I 1 -snpr sft   0j.ii mrr  nn oF ai ttFm -t..ttR1#&u  4T f8 'tIe, e oetT', F 
2, 311T. . tRT, F 1FPtI, r  oiIv li 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, BK. Puram, New Delhi in all 
matters relating to classification and valuation. 

(a) t'l'wi 4P,-k, 1(a) e,11v ro 3TlFt 3TcITaT *' 11* 3T41* *(lett to nrFn 1z 4atw  3TttIF1e otot(aut 
(1Te) r 'tflIDr ttn t?ltt, , c1rlle e, Fe 3m1tt'r 3ipecIatc- °°tE FIt $t itll srr%v  Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2d  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para. 1(a) above 

(Hi) 3rlBI  rmei 3ftftar vi,i  e fe 5sl .a,-'uo  nie (3Ttw) ftiei'ee11, 2001, (tJ4 6 3TR f5*fRT tT 
EA-3 1T OlFIt * 8dt 1ItItT tTFT 5t1iV I  FOT 0Ht Ol ItF4, I acMI 1i,'1 t 11I ,lIo1 f TIPT 

aliT ,'itiet SOTI I't5ff, tTTI 5 siTu FT j.ti FOT, 5 ,'nw OT FT 50 ale 'tn liFe 3!ItniT 50 aie e'.4v * 3tlftw Ft tFTrTr: 1,000/- 
.HHa, 5,0001-  3tFFT 10,000/- 'Fet* ae I't/lftii arr tria n et1t aai wti l5ttltflpr ir liT mieta, iIetflll 31'MFZT 

T 1ttHt e5ttq, 1-et * SIFT * tft 1ii'i' itT lIFT ,OHI .,ftl l.HHi('d FT ft'He. ,Ot{t (lEFT th,ii stit(tv I 
ft'ac er Imipoal, *ai alIT 31 inisi * i mnfv srt IlFIfilIr 3rtft11'IF miiziThmtur lIlt nnisi )Itsni I liFT 3llItnr (1 31ial1) lE 

¶1e 3Faf-qT lIe rnc 500/- FT1V FT ltflftTr 8T1FT SIFT it fl'l'nt If 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penaltylrefund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situaled. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

¶cci 3itfl11sFT, 1994 4t 15111 86(1) 4 3lFTftT 1et4.0 ta11Olel1, 1994, lIS t2atdF 9(1) 'F  
(B) (1lIftprIFnS.T.-5 tsti,fl   11T5r(  3ITItIrlIe(e 31'tlei FITaTsITt,   ptjns ei 

 OFT 51* Jill1d flisft oi1e) 3j(  FBI lIFT O1* lIe liPS, SIfT lIlt i'r ,HFIIF t fl'f 311T cIIlt 'ITT 
arvftrr, 111115 atw nar at  TOT, 5 c'iia 11111 nrr 50 eea 1511 5Th 315111150 row 1511 3rftlFe tnt ennr: 1,000/- eo1, 5,000/- 

'l' 315l11T 10,000/- 'i4 'FT ¶ltti'tftti SISTT hrtFT T sl* eeai.i hIt] f15lIftT hrlThe FT Idkd, IT1,i 3TtlTttzr munn*tetur ntr newt lE 
tnpka'e ect( lItn th lIe r,aii ietI wil,i Itee F'ec cater (lime olt,1I 5111(15 I 11111351 5150 '151 F7t5l1li 
It 41 r tttwt 4 ro enf(v ai ialT1,, 3i4t415r roiatl*t $1 111151 f(1nsr I l"I1 3IT1r (1 aunts) 4 ¶iv an41ss-'rx 
500/- a'.ln 'Fr ¶*o'rftpr hl wii ,.&.ii fl't'1I lI 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000I- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhc rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

Date 

19.03.2009 

(A) 

(i) 



(I) 

(C) 

(i) 

(vi) 

(0) 

%ars 311ztar, 1994 41r t-ters 86 *r 3trtTtr3Ty (2) na' (2A) t 3frto)ri r r* 314lsr, at faaie1, 1994, * ltztet' 9(2) na' 
9(2A) s ii 1ftt'tftyr rrp'tr S.T.-7 tr err erw6f na' nn 3i, telss thric. nrr ersini ttinmyr (3Ter), kmler jjc rryw 
oaai tnftyr 31T1r r nfnif ea  w (ai nw e1 trarr)8pr  ysft st11v) 3(tt atir eie  31TWa' 3TsnT ,a4RF{, twIZr 
aii'O rrrw/ ei'e, edt &r4hedta' arrisrilbennir edt 3irnvr ne  err rrr aic  3ttrrr edt rt1t sit nsr ed MI I / 
The appeal under sub section (2) and (2A) of the Section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

lei tfjç,,  d'ç()T 35rt1T tIe ele( 3rdt1tita' ctTlbT'T (/.c) tI 3141edt   * thcei 3it'n 1944 edt 
rwr 35n /4  3i)Tr, ett edt IC8e 3i1b1wm, 1994 edt Tt4T 83 ajealer etw edt  edt ST , 3flttf ed 4I4 3i'dlck 

ed 3Teder w ic'liO ttIe1 SR tPT ed 10 tt'tttT (10%), 3ra' Jr a' T1I5IT 1atl~,rt , sri ,iii, era' ner erstteT 
fuili , err erereiw fer iiv, errr rr trier Sc 3r/Pler ei fisr err aTrit 3Tfer sr er1r &w at 'tI 

3i-'410 irtRc tr dtartetT * 31JrJIf eifTr 1vJ SW Stc'e' IU-t ttla  

(i)  

(ii) dtr&zajn *ttitsttici tf8t 

(iii) rr iai Eleaimec.tl ed Irzter 6 c  3iflStrrsr ee 

- tTt st led fiST iTIST ed 9TninST ¶cc  (m 2) 3r1fleditnts 2014 ed 3n'SST lfl 31t11ed155 wtlberth ed erareT litsllTrthsr 

a' 3ldta c4i 

For an appeal to be filed before the CESTAT, under Section 3SF of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Ad, 1994, an appeal against this order Shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include 

(i) amount determined under Section 11 0; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shell not apply to the stay application and appeals pendin before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

tTRST s9R edt tatftaTur 3irrlsrsr: 
Revision application to Government of India: 
er erinr edt trvrtseur 0111'ht -iIGitd stiateft , i ç a CcSiO steer 3iThlitzrsr, 1994 edt rITU 35EE ed srvr er&aw aserla' 

~dtar, RTTtT 'etc, tnrrtteroT 31Tdttl5T S4, lllcd Jtau'te, t,a-a lite, sttsit stltTT, .cti ttt niJr, te tT*, atlitwit-ii0ooi, edt 
ilicati 5fl5T nivi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

clot itt fittift atweic itt ciii t, ii ceotioti f'4l sner edt fedsft  srsr ed 'iiceii 4u.i sir O-otit 3T S,l(a'l  siT 
huT ¶iterft trw Ilaic s s sj u ed o'tcrot, rrft ercraa sir 
flit-cit ITt JTfl ed ,etot ed TI4'otld itT J4Ici *1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether it-i a factory or in a 
warehouse 

ai   err er edt ffsz(ter tFT li trar fit- itrilicle t trnterr w) zner sit Rft 4 ittalST ec'nO Stir itr era' (Elitc) ed 
cra. ed, a/f sitrr ed  flIt-mit ciç sir th otdi Iataerr edt araB iti 
In case of rebate of duty of excise on goods exported to any country or teriitory outside India of on excisable material used in 
the manufacture ot the goods which are exported to any country or territory outside tndia. 

e-eio tti-ot JrT lTJTfn5r ¶lb  flIoti eriw emr(, nc err srrat sit asia' fits/ia' lli'ai itsir i / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

lyrfflrrrrr a -sto a -etoot si-er fir srasrnw ed fittv a/f itz Ist mlb1yrarsr n sfl  llilflmt sinus/f its rttot ci-e edt 4 ai1 ited 
etiitsr a/f 31TzrFJr (3t/fg) itt cute Oot 3rfblitsisr (at. 2), 1998 edt rater 109 fir aie IIeot edt 4 nifRe M2tsii eemut1lI1  ttt sir eta' ed 
rtifar Ov sly 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules tirade there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

3rtFçt 311 edt at crhitoti ',nra imvem EA-8 ed, a/f sIlt te'tzr 'itci srrerr (3rmi'rsr) 11eema4h, 2001, fir fltare 9 its 3errittt ffled~,'c , 

er its ar/twut ed 3 ca' fit arissfyr *1 i1i alifita' I a'iit*ot 31Tit6sT fir eTa' atr attitgr a' erfisr 3llitsr edt aft rrfitzti iotc edt iiit 
erivi ssisr ftt fire/iDa e'iia, steer 3llfl3huslsr. 1944 sIlt mr 35-EE its otrrt uitiifflrr steer edt 31a'rzrutt fir eiat'r fir sit TR-6 sIlt 
4otdd sIlt .,1541 erlitttl / 
The above application shall be made itt duplicate in i-arm No. EA-8 as specilied under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from tire dale on which the Order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chatlan 
evidencing paymetit of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

etIuT 311ita'at ts snsr -cfe flis/iftir trees edt st&rsrsft rifT otefi stiIhur I 
 ac iTSIS asia evifi sir ac/i eta' t c/i eifl 200/- SiT St7rtrtsT flIcr any 3/iT edit scoot cwc T55 cilia i,S St o-i.iIO1 fit i/it 

oteo) 1000 -I sit ITJTyITJr flati ate I 
The revision app(ication shall be accompanied by a fee of Its. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

edit fiSt air/itt if 4  ajit atTitilt Sir Soil/itt 4-fl'h Sj7T 315/itt fir flis tr sri tiTJtT11iT, ae/i*ci 51 St fedort clam t1TfStl fiSt crawr its 
sit edt 1lrat sifit St fity srsui1fsu1it armitaBsi srznffrwasir dt nw smlsr err fii/iltzr sisti edt net 351/i6ST flI'si cliii ft I / 

In case, if tire order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
riot withstanding ttte fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

 triers 3tfttlltsisr, 1975. -e mrraB-! sSr 3rTt slr 3r1ft5r tied esrata' asttsr edt s1 sit Iittflfta' 6.50 c/i 
,-o.ttaltaor srterr fitfitra' eerr i'lar siu1VI / 
One copy of application or 0.1.0. as the cisc may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedulel in terms of the Court Fee Act,1975, as amended. 

edict lio-'e, dlreafrar Cr510 steer tier iluisi 31'tttittzr -ortoriSIsrtur (wi/i ffi) flioroiteit, 1982 * nihuir tiaf 3nier :mistffitttt ctca't edt 
cfoife 'eel err/f Cleot't sl/r 3/ft Sit tiit5t iieifflit lli'ost .aiiit /1 / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3c5r 3lfllof'kl Mjffl'oi/i edt 31/fot ifffiw '4,iil St iiIlc1 iiIHS, f/i915 3/iT acfloiciii Tilittlilit ed flit', 3PffltTS/f 1ittisft'zr aililifiS 
www.cbec.gov.in  wit ?,c Set/f ft I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in - 
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:: ORDER-IN-APPEAL::  

The Commissioner, Central Excise, Rajkot (hereinafter referred to as "the 

department") flied present appeal No. V2/18/EA2/RAJ/2009 against Order-in-

Original No. 254/2008-09 dated 19.03.2009 (hereinafter referred to as "the 

impugned order") passed by the Assistant Commissioner, Central Excise Division, 

Gandhidham (hereinafter referred to as"the sanctioning authority") in the matter 

of M/s. Kandla Packaging Pvt. Ltd., S. No. 330/1, Opp. Gokuidham, Nani Chirai - 

Kutch (hereinafter referred to as"the respondent"). 

2. The brief facts of the case are that the respondent was operating in the 

District of Kutch and availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as 'the said notification'), by 

availing the facility of refund/re-credit, as per the scheme envisaged in the said 

notification. The said notification was amended vide Notification No. 16/2008-CE 

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which 

altered the method of calculation of refund by taking into consideration of duty 

payable on value addition undertaken in the manufacturing process, by fixing 

percentage of refund ranging from 15% to 75% depending upon the commodity. 

The respondent filed claim for refund of Central Excise Duty, Education Cess and 

Secondary and Higher Education Cess paid on manufactured goods through PLA 

by them. The sanctioning authority vide the impugned order sanctioned the 

refund claim, pertaining to Basic Excise Duty; Education Cess and Secondary & 

Higher Education Céss. 

3. Aggrieved with the impugned order, the department preferred the 

appeal, inter-a/ia, on the grounds as under: 

(I) The refund order not correct, legal and proper to the extent to allowing 

refund of the amount paid for Education Cess and Secondary & Higher Education 

Cess under Section 91 of the Finance Act, 2004 and Section 136 of the Finance 

Act, 2007 respectively. 

(ii) The benefit of exemption, by way of refund/recredit, under Notification 

No. 39/2001-CE dated 31.07.2001 is from payment of Duties of Excise leviabie 

under the Central Excise Act, 1944; Additional Excise Duty leviable under 

Additional Duties of Excise (Goods of Special Importance) Act, 1957 and 

Additional Excise Duty leviable under Additional Duties of Excise (Textiles and 

Textile Articles) Act, 1978 only. The Notification explicitly states that the 

exemption is from duties 'leviable  under any of the said Acts.' Whereas 

Education Cess and Secondary & Higher Education Cess levied under Section 91 
Page No.3 of 9 
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of the Finance Act, 2004 and Section 136 of the Finance Act, 2007 respectively 

and not any of the said three Acts mentioned in the Notification. Thus, the 

exemption is available to the excise duty or additional excise duty only as per the 

Notification No. 39/2001-CE dated 31.07.2001. It cannot be interpreted to mean 

that exemption from basic excise duty would mean exemption from cesses also. 

(iii) If the Government has intention to grant exemption from payment of 

cesses, the exemption from these levies has to be specifically granted by issue of 

an appropriate exemption notification. In absence of any such exemption 

notification, the exemption from payment of the cesses cannot be presumed 

merely because source of powers to grant exemption is common in respect of 

Central Excise Duty and Education Cess and Secondary & Higher Education Cess. 

3.1 The appeal was kept in Call Book due to appeal filed by the 

department in similar issue in the Hon'ble Supreme Court against decision 

of the Hon'ble High Court of Jammu & Kashmir in case of Bharat Box 

Factory Ltd. reported as 2008 (231) ELT 416 (J&K). The decision of the 

Hon'ble High Court approved by the Hon'ble Apex Court reported as 2017 

(355) ELT 481 (SC). The appeal was, thus, taken out of Call Book in August, 

2018 for passing orders in the appeal. 

4. Personal hearing in the matter was attended to by Shri Abhishek Parikh, 

Director. He submitted that this case is covered by Hon'ble Supreme Court 

judgement in SRD Nutrients Pvt. Ltd. — 2017 (355) ELT 481 (SC); that their case 

is similar to Bharat Box Factory Ltd. — 2007 (214) ELT 534 (Tribunal); that this 

department appeal needs to be rejected. 

Findings:  

5. I have carefully gone through the facts of the case, the impugned order, 

grounds of department appeal. The issue to be decided in the present appeal is 

as to whether the respondent is eligible for refund of Education Cess and 

Secondary & Higher Education Cess under the provisions of Notification No. 

39/2001-CE dated 31.07.2001 as amended, or otherwise. 

6. The department filed this appeal on the ground that the exemption is 

available to excise duty or additional excise duty only and Notification No. 

39/2001-CE dated 31.07.2001 does not cover exemption for Education Cess and 

Secondary & Higher Education Cess. I find that the respondent, a manufacturing 

unit situated in District of Kutch, availed benefit of exemption under Notification 

No. 39/2001-CE dated 31.07.2001, as amended. The said notification is 

Page No.4 of 9 



F. No. V2/18/EA2/RAJ/2009 

5 

reproduced as under: 

'Kutch (Gujarat) — Exemption to excisable goods (except those specified in Annexure) 
and cleared from Units in Kutch District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excise 
Act, 1944 (1 of 1944), read with sub-section (3) of section 3 of the Additional Duties of 
Excise (Goods of Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of 
section 3 of the Additional Duties of Excise (Textiles and Textile Articles) Act, 1978 (40 of 
1978), the Central Government being satisfied that it Lc necessary in the public interest 
so to do, hereby exempts the goods spedfied in the First Schedule to the Central Excie 
Tariff Act, 1985 (5 of 1986) other than goods specified in the Annexure appended to this 
notification and deared from a unit located in Kutch district of Gujarat from so much of 
the duty of excise or the additional duly of excise, as the case may be, leviable thereon 
under any of the said Acts as is equivalent to the amount of duty paid by the 
manufacturer of goods other than the amount of duty paid by utilization of CE/V VA T 
credit under the CE/V VA T Credit Rules, 2001: 

Provided that in the case of a unit having an ori'ina/ velue of investment in plant and 
macbin ety installed in the factoty be/ow rupees twenty crore on the date of 
commencement of commercial production in that unit, the exemption contained herein 
shall apply only for the first dearances up to an aggregate value not exceeding twice the 
value of such investment from the date of commencement of commercial production, in 
each year. 

2. The exemption contained in this notification shall be given effect to in the following 
manner, namely 

(a) The manufacturer shall submit a statement of the duty paid other than the amount 
of duty paid by utilization of CE/V VA T credit under the CE/V VA T Credit Rules, 2001, to the 
Assistant Commissioner or the Deputy Commissioner of Central Excise, as the case may 
be, by the 7th day of the next month in which the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central Excise, as the case 
may be, after such verification, as he may deem necessary, shall refund the amount of 
duty paid other than the amount of duty paid by utilization of CE/V VA T credit during the 
month under consideration to the manufacturer by the 15th day of the next month. 

(c) If there is likely to be any delay in such verification, the Assistant Commissioner or 
the Deputy Commissioner of Central Excise, as the case may be, shall refund the amount 
on provisional basis by the 15th day of the next month to the month under 
consideration, and thereafter may adjust the amount of refund by such amount as may 
be necessary in the subsequent refunds admissible to the manufacturer." 

7. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

'91. Education Cess. - (1) Without prejudice to the provisions of sub-section (11) of 
section 2, there shall be levied and collected, in accordance with the provisions of this 
Chapter as surcharge for purposes of the Union, a cess to be called the Education Cess, 
to fulfil the commitment of the Government to provide and finance uriiversalisd quality 
basic education. 

(2) The Central Government may, after due appropriation made by Parliament by law iii 
this behalf utilise, such sums of money of the Education Cess levied under sub-section 
(11) of section 2 and this Chapter for the purposes specified in sub-section (1), as it may 
consider necessary. 

92. Definition. - The words and expressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
them in those Acts or Chapter, as the case may be. 

93. Education Cess on excisable goods. - (1) The Education Cess levied under section 
91, in the case of goods specified in the first Schedule to the Central Excise Tariff Act,  
1985 (5 of 1986), being goods manufactured or produced, shall be a duty of excise (in 
this section referred to as the Education Cess on excisable goods), at the rate of two per 

Page No.5 of 9 
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cent, calculated on the aggregate of all duties of excise (including special duty of excise 
or any other duty of excise but excluding Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministry of Finance (Department of 
Revenue), under the provisions of the Central Excise Act, 1944 (1 of 1944) or under any 
other law for the time being in force. 

(2) The Education Cess on excisable goods shall be in addition to any other duties of 
excise chargeable on such goods, under the Central Excise Act, 1944 (1 of 1944) or any 
other law for the time being 1'i force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 
thereunder, including those relating to refunds and exemptions from duties and 
imposition of penally shall, as far as may be, apply in relation to the levy and collection 
of the Education Cess on excisable goods as they apply in relation to the levy and 
collection of the duties of excise on such goods under the Central Excise Act, 1944  or the 
rules, as the case may be." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

136. Secondary and Higher Education Cess. — (1) Without prejudice to the provisions 
of sub-section (12) of section 2, there shall be levied and collected, in accordance with 
the provisions of this Chapter as surcharge fOr purposes of the Union, a cess to be called 
the Secondary and Higher Education Cess, to fulfil the commitment of the Government to 
provide and finance secondary and higher education. 

(2) The Central Government may, after due appropriation made by Parliament by law in 
this behalf utilise, such sums of money of the Secondary and Higher Education Cess 
levied under sub-section (12) of section 2 and this Chapter for the purposes specified in 
sub-section (1) as it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter and defined in the 
Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) or Chapter V of 
the Finance Act, 1994 (32 of 1994), shall have the meanings respectively assigned to 
them in those Acts or Chapter, as the case may be. 

138. Secondary and Hi'her Education Cess on excisable goods. — (1) The Secondary and 
Higher Education Cess levied under section 136, in the case of goods specified in the 
First Schedule to the Central Excise Tariff Act, 1985 (5 of 1985), being goods 
manufactured or produceo, shall be a duly of excise (in this section referred to as the 
Secondary and /-/(gher Education Cess on excisable goods), at the rate of one per cent., 
calculated on the aggregate of all duties of excise [including special duly of excise or any 
other duty of excise but excluding Education Cess chargeable under section 93 of the 
Finance (No. 2) Act, 2004 (23 of 2004) and Secondary and Higher Education Cess on 
excisable goods] which ate levied and collected by the Central Government in the 
Ministry of Finance (Department of Revenue), under the provisions of the Central Excise 
Act, 1944 (1 of 1944) or under any other law for the time being in force. 

(2) The Secondary and Higher Education Cess on excisable goods shall be in addition to 
any other duties of excise chargeable on such goods, under the Central Excise Act, 1944 
(1 of 1944) or any other law for the time being in force and the Education Cess 
chargeable under section 93 of the Finance (No. 2) Act, 2004 (23 of 2004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules made 
thereunde,; including those relating to refunds and exemptions from duties and 
imposition of penally shall, as far as may be, apply in relation to the levy and collection 
of the Secondary and Higher Education Cess on excisable goods as they apply in relation 
to the levy and collection of the duties of excise on such goods under the Central Excise 
Act, 1944 (1 of 1944) or the ru/es made thereunder, as the case maybe." 

7.2 Thus, Education Cess and Secondary & Higher Education Cess, levied 

under Section 91 of the Finance (No. 2) Act, 2004 and Section 136 of the 

Finance Act, 2007 respectively, as percentage duty of excise © 2% and 1% 

respectively to be calculated on the aggregate of all duties of excise, which are 
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levied and collected by the Central Government. The provisions of the Act and 

the rules made thereunder, including those relating to refunds and exemptions 

from duties and imposition of penalty were made applicable to the levy and 

collection of the Education Cess and Secondary & Higher Education Cess on 

excisable goods as they apply in relation to the levy and collection of the duties 

of excise on such goods under the Act. 

7.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty at the rate of percentage of central excise duty and when 

the levy of central excise duty itself was exempted by way of refund/recredit, 

then the Education, Cess and Secondary and Higher Education Cess also got 

exempted automatically. In view of exemption of Central Excise duty, the 

question of levy of these cess would not arise. CBEC vide Letter F. No. 

345/2/2004-TRI(Pt.) dated 10.08.2004 also clarified that Education Cess is 

collected as percentage of central excise duty, the relevant portion is as under: 

"Letter f. No. 345/2/2004-TRI] (Pt.) dated 10-8 -2004 

The undersigned is directed to state that subsequent to Budget1  2004 announcements, a 
number of representations/references have been received from the trade as well as from 
the field formations pertaining to imposition of Education Cess on excisable goods and on 
imported goods. The points raised and the darificalions thereon are as follows. 

Issue No. (1) : Whether Education Cess on excisable goods is 1ev/able on goods 
manufactured prior to imposition of Cess but cleared after imposition of such cess? 

Clarification : Education Cess on Excisable goods is a new levy. In similar cases, it has 
been held by the Supreme Court that if a levy is not there at the time the goods are 
manufactured or produced in India, it cannot be levied at the stage of removal of the 
said goods. Thus, Education Cess is not 1ev/able on excisable goods manufactured prior 
to imposition of cess but deared after imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise duty/customs duty or 
are cleared without payment of excise duty/customs duty (such as clearance under bond 
or fulfilment of certain conditions) would be subjected to Cess. 

Clarification:  The Education Cess is 1ev/able at the rate of two per cent of the asgregate 
of all duties of excise/customs (excluding certain duties of customs like anti-dumping 
duty, safe auard duty etc.), levied and collected. If qoods are fully exempted from excise 
duty or customs duty, are chargeable to NIL duty or are cleared without payment of duty 
under specified procedure such as clearance under bond, there is no collection of duty.  
Thus, no education cess would be 1ev/able on such clearances. In this regard, letter D. 0. 
No. 605/54/2004-DBK, dated 21st July, 2004 issued by Member (Customs) may aiso be 
referred to. 

Issue No. (3) : Whether goods (like alcoholic beverages) that do not fall under tile 
Central Excise Tariff be subjected to levy of Education Cess on excisable goods (as part 
of CVD,), when they are imported into India? 

Clarification : As the Education Cëss on excisable goods is 1ev/able on goods spedfied in 
the First schedule to the Central Excise Tariff Act, goods like alcoholic beverages that are 
not specified are not subjected to the said Cess. 
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Issue No. (4) : Whether duties/cesses which either not collected as duty of 
excise/customs or are collected so but by a Department other than Department of 
Revenue1  should be included for the purposes of calculation of Education Cess? 

Clarification : As the Education Cess is calculated on the aqgreqate duties of 
excite/customs (exduding certain duties of customs like anti-dumping duty, safe guard 
duty etc.) levied and collected by the Department of Revenue, only such duties, which 
are [a) levied and collected as duties of excise/customs and (b) are both levied and 
collected by the Department of Revenue should be taken into account for calculating 
Education Cess." 

(Emphasis supplied) 

7.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 clarified that 

since Education Cess and Secondary & Higher Education Cess were levied and 

collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable when and wherever service tax is nil by 

virtue of exemption. The said circular was issued in context of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

Subject: Education Cess and Secondary and Higher Education Cess - Reg. 

Representations have been received from the field formations, seeking clarification 
regarding the applicability of service tax exemption to Education Cess (refers to both 
Education Cess leviable under Finance (No. 2) Act, 2004 and Secondary and Higher 
Education Cess 1ev/able under Finance Act, 2007), under notifications where whole of 
service tax' stands exempted. Apparently the doubt arises in the context of Tribunal's 
Order in tile matter of M/s. Ba/asore Alloys Ltd. v. CCE, Customs and Service Tax, BBSR-I 
2010-TIOL-1659-cESTAT-KOL) 2010(20) S. T.R. 506 (Tribunal). 

2. The issue has been examiiied. Though Tribunals Order referred above is in favor of 
revenue, it is inconsistent with the policy intention of the Government to exempt 
education cess in addition to service tax, where whole of service tax' stands exempted. 
According to sect/on 95(1) of finance (No. 2) Act, 2004 and sect/on 140(1) of Finance 
Act, 2007, Education Cess and Secondary and Higher Education Cess are leviable and 
collected as service tax, and when whole of service tax is exempt, the same applies to 
education cess as well. Since Education Cess is levied and collected as percentage of 
service tax, when and wherever service tax is NIL by virtue of exempt/on. Education Cess 
would also be NIL. 

3. Tins being the principle, field formations are directed not to initiate proceedings to 
recover the education cess, vhere 'whole of service tax' stands exempted under the 
notification. Extending the sanie principle, where education cess has been refunded to 
exporters along with service tax, by virtue of exemption notifications where 'whole of 
service tax' is exempt, the same need not be recovered. 

7.5 I hold that Education Cess and Secondary & Higher Education Cess were 

imposed as percentage of Central Excise duty and since the central excise duty 

was itself exempted by way of refund, then Education Cess and Secondary & 

Higher Education Cess atso got exempted. This view finds support from the 

judgment of the Hon1ble Supreme Court in case of SRD Nutrients Pvt. Ltd. 

reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

"20. One aspect that clearly emerges from the reading of these two c/rculars is that 
the Government itself has taken the posit/on that where whole of excise duty or 

Page No.8 of 9 



\-r(\ '\ 

(-lk 1c 

'3'1I,c1d (jt) 

M/s. Kandla Packaging Pvt. Ltd., S. 
No. 330/1, Opp. Gokuldham, Nani 
Chiral - Kutch 

. cpçl 1ii 
f. . 1-II-1 'dI-l', 11 fR - 

F. No. V21181EA21RAJ12009 

9 
Service Tax is exempted, even the Education Cess as well as Secondary and Higlier 
Education Cess would not be payable. These circu/ars are binding on the Department. 

21. Even otherwise, we are of the opinion that it is more rational to accept the 
aforesaid position as clarified by the Ministry of finance in the aforesaid circulars. 
Education Cess is on excise duty. It means that those assessees who are required to 
pay excise duty have to shell out Education Cess as we/I. This Education Cess is 
introduced by Sections 91 to 93 of the Finance (No. 2) Act, 2004. As per Section 91 
thereof Education Cess is the surcharge which the assessee is to pay. Section 93 
makes it clear that this Education Cess is payable on 'excisah!e goods' i.e. in respect of 
goods specified in the first Schedule to the Central Excise Thriff Act, 1985. Further, this 
Education Cess is to be levied 2% and calculated on tite aggregate of all duties of 
excise which are levied and collected by the Central Government under the provisions 
of Central Excise Act, 1944 or under any other law for the time being lii force. Sub-
section (3,) of Section 93 provides that the provisions of the Central Excise Act, 1944 
and the ru/es made thereunder, including those related to refunds and duties, etc., 
shall as far as may be applied in relation to levy and collection of Education Cess on 
excisable goods. A conjoint reading of these provisions would anitly demonstrate that 
Education Cess as a surcharge, is levied c 2% on the duties of excise which are 
payable under the Act. It can, therefore, be dearly inferred that when there is no 
excise duty payable, as it is exempted, there would not be any Education Cess as well,  
inasmuc/7 as Education Cess 2% is to be calculated on the aqqregate of duties of 
excise. There cannot be any surcharge when basic duty itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold that the appellants 
were entitled to refund of Education Cëss and Higher Education Cess which was paid 
along with excise duty once the excise duty itself was exempted from levy. There shall, 
however, be no order as to cost." 

(Emphasis supplied) 

8. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 

Accordingly, I uphold the impugned order and reject the department appeal. 

Fqk 1k RT c'i[ q.)ckl 3{11T cPI [LldI 1ckI fT f5TlTlcII i 

9. The appeal filed by the Department is disposed off as above. 

By Regd. Post AD.  
To, 

Copy to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 
2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 

Gandhidham for necessary action. 
3) The Assistant Commissioner, CGST & Central Excise, Division-Rural, 

Gandhidham for further necessary action. 
-4) Guard File. 
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