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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3mT 31TzmtT/ e1t-ct 3tT/ a4teed/ 1fttq' 31TaTw8 4elzr c'tO 11w/ 5tTwT, t.,tqlc I  I 7lttTrt ctRl th 'MI 

r 3Tr1r tISlFr: I 

Arising out of above mentioned 010 issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise I Service Tax, 
Rajkot I Jamnagar I Gandhidham 

iciici & A1)cill T a-lid-I tr tir /Name & Address of the Appellant & Respondent :-

M/s. Welspun Power & Steel Ltd.,Survey No.650 & 652,Vill : Varsamedi, Tal: 

Anjar, Distt:Kutch. 

r 31Tsr(3rl) ssrt1lr ee1r 1l,i ctIl4' * i9i4,1 ',tt)t*t1 I ttTfftaRVT IT518T 31'Fr ct wT 14'rtt 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

lii I1 lr ,-'ii, 1T * aiw 31tfftftsr atmilcror *r 9f 31'M, *aPt .acttr, trr 31 xl9tzisi 1944 T eDIT 35B 
3Mro i31lsZ5t, 1994 r86 -.4tid ae T iw,11 I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 356 of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

lI4t°t c-i4i4,.t I?l 1P412T IT31t aitti  tftT ti, li c'tt.i 1ri Ca' Tt i'1eflzt .-etet) at )I 4Te, -c cii 
2,31R.e. , flmjv lI 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) ,e4'l'l-d elftt 1(a) erite liv 3ltft5ft 3rT18T II34 3Dft Illalt li, lt çqI tre v niet 3t(lIter .tiifleui 
()vz *r q1nsr tsr tflr, c1l1e tm 3r111It 3itc- oo r ,,iti erilv / 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2'M  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(8) above 

(iii) .-etetj ,,,',t i re jtflr iv fv e a,-qt (31) tteefl, 2001, * le.'i 6 8; 3mraiTr (ñfiv 
EA-3 ati't TIlT t1ltft ftt 3fllT attv I OT w V 111F 8; liT5T, Mf F rti  lt f IIPT ,seI t I1TSF 

311T ttet rTr   tv 5 FIT1F rr jt 3T, 5 .iiet 'tv lii 50 tua °1v Il 3meT 50 Flrt ev * 311f1 i'T e1nr: 1,000/- 
5,000/- -i 3TsTeT 10,000/- t1 T fsfifIr rr 1t w.i i ftt'tfti ni wr slalIliw, e1fJrr 3t°fnftr 

an1ur t ltiai 8; wie4 i1t-ci  8;81Tlr 1  38; *i(iw st 8; 8; coir T8; keti1',i w trc c,oit foi aiai vri I. 
9t'l-c tr 3TllFTiv, *i * SIT lTIt * fl'ITIT etlile SifT I8;iif)1T 3rrft~'PF etei)etrr 41r tni I rrsr 3118;lr ( 3/(8T) 8; 

1v 31ro.1-qv 8; 11W 500/- '1V r 1liI'tftlT 1,i 3ll1T ..jt 'lTr li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shell be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is uplo 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3r'ftel'fzr elilStl1t or 8; TIISiT 31$tTT, ¶c,1 31 18;1fl1, 1994 f tITIT 86(1) 8; 3111StlT atw( ¶tiicl, 1994, 8; 11ee 9(1) 8;  

(B) 1ttfrftIT v S.T.-5 * wi wltsfr * r SIT *tfl e4' hUT 1IIT 3118;lr 8; f  3jtfft t amft , e4 cil8; ITIIT *  
(3a* * 1W ',i1 ts1if6lIT .fl TIlfv) 38T li* * OT * 1W 8; 111T, SI atw 11t lffJT ,tt,a r lilT 3/IT iier Tzu 

te 5 *ts nIT  3T, 5 Sing nI1v lIT 50 wi U1V 1W 3mlTIr 50 hlI htlV * .311 ft e'ailr: 1,000/-  5,000/- 
3Tsr6T 10,000/- °r r 1vrfkTr SilT 1i l l/Ifr ti liii tt-It.I, .3DMRT .-iitot 4ut t hrTSIT 8; 

Cf i1e' i-cI( 8; lilT * ¶'141 3iiTl.iq, &'IIT 8; ceto SIT8; l&ai) t'c 4ote ¶u snwr snlv I e1ci 51'rc PT 
T SIr IDIST * .ir etle ;w;i CIC1 31eftTtlT lnIl1iwor f SnitiT f8;-ITTI I T'PIIT 3nr ( 3/i/IT) 8; 11e 3118SIT-tTII 

500/- stv PT ¶8;eñfttr hwr SilT u'.1t f'ltr 1/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed In 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs,10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated, / Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A) 

(i) 



(C) 

(I) 

(v)  

(vi)  

(D) 

(I) l -d  1994 *t cim 86 T 3trqm3i' (2) v* (2A) F 4s( T aTnft 3rtyt, aiur ¶teic1, 1994, lIei 9(2) V 
9(2A) i dtrt flftlT S.T.-7 t ff 0 kil, im 3tiiiim, Rr c4iC, tt 3TSTT 3llStim (3ttft), lJ jc'.li t 

qiIpr stir zfl tr1lni iri t (3Sr ct1s iOtrt t'kft 1v) 3((T 3tTSim ooir iia 3ITZm 315ra1 qjqqc1, 
jic. 5-wJ  alt 3fcfy11 triF#&a alt 3tTn't35r 6  an 1tr lt* ai* 3lrltar alt ',Tfft alt IT5T * 1ci'.1 4(.1t 8tft I / 
The appeal under sub Section (2) and (2A) of the section 36 the Finance Act 1994, shall be fifed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to file the appeal before the Appellate Tribunal, 

(a) srr ti, lzr rin 'tac le Iei  3t4taltnr nithnavr (i't.C) 3s4 r iti * - ie tr 3Tfnnr 1944 alt 
tim 35tmn al 3TytatfT, sft alt cct24 3rlb1zw, 1994 alt tim 83 3rfI)lT 4i alt ma alt 4 , asrtr t1 3rcftyltzr 

* tfttr an* iii ,i-'ne raa!ur a anr v 10 t1tsrti (10%), sr 5It5T ti ii id.qiid , an .siint, 5t a'i ir 
fnil?,i , an 3ian tvnT SIW, tim t tttr stial aTalt 3feI1 ltsr T1ft ntr al 3tlIar it tl 

3fTIalnT 'STPT FtZ Sw nrtan al i tla 
(i) tlTTT11al3P)tttwJT 
(ii) *it stan alt alt 4 iir1 
(iii) r3 stan I eijuefl al fiiat 6 al 3d4d tlsr tarar 
- er* im it tim i1imit 1fi  (al. 2) 3{1ft 2014 i f3 

3 lIst 3ftRt I! 
For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is ri 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of IRs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

stT171' 'ti(*.i' all' afftRtl' 3tT3l' 
Revision application to Government of India: 
st 3lT1r *1 qertlaiw i)r -.ifTIi iii) , Rje 5C4iC tsat 31t1Iarst, 1994 alt tim 35EE r aw imai r 3rlTi17r MaT 

srtlast, stisr  ttsiflatur 3tTim stii, ¶i eisiq, i-a Irzr, v/tall' iI)a, ltcti trs stew, *r+n. anal, 41?l-ii000i, alt 
falrrr .n.n nivi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

ftavft irji v ee-n al, srr iiii 11t ansr alt Irtft 'at i.lt* IT 1iiiwi ?u.i SIT PntT 3f5r 'aisT) SIr 
ow ilstIT ST al  5TF '4iwj t ttioi, Sir Ittialt SI5Tt * ill iTSITUr * 51151 al ti#itui eTh'i, Ittt 4R5I  an 

f*'4t *.41T F  al SITTI d#rii{ t  all! 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

ffl anstit Iii S1t4a ic'tiC 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

ic'i wan mi srsnsr 1Rv Ittwr stitst ei, lw an iw alt ansr Iaftir Iei Trr l 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

st11rsrs-qro Rvsc'ici *fv te Rr3 wostta. Il.-.i tl1SItII/tt cij 4'3ilT* 
3l1Srs/t3stim(3ofl5r)vuit Icd 3alrvr (55. 2), 1998 alt tr 109 *eat(i I1edalr4diks  3tSfSIr 45i1lI sirag* 
tttftir Itv sly 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act. 1998. 

3l'Fc1 3W11Sr alt 6t Ir 'mst rvei EA-8 al, s/t alt lwalsm jc4W,.1 (5SIT (3tttw) i'iiee)t, 2001, * IttaIw 9 311P'iSr 1II11c , 
511 3ntr *  * 3 a4T alt ir.ft vrify I 3trt1551r 3u3TU1 * wit st 3tttnr anftrt 3ITr alt t ef*sif ii.i alt .iila 
nsifvi tim t *tST 5c"liC trait 311t11*zrar, 1944 alt tim 35-EE re ItfrIkit tt alt 3t6tarft 5118-'Sr i/ft aT TR-6 alt aIt 
ii alt ,,ii.lt til','l / 
The above application shalt be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shalt be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chatlan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

qwfttitw 3ttal6ar r wr iIRf fttii1tst trait alt wraaift alt walt stTe I 
 'aai ow aia 't an aa t alt ants) 200/- an 3irmw (Rei siw 3(1T nfflt iiw.r ww nit srt o-qii t st 

.ii) 1000 -! air srslyrter ITt,ai STTV I 
The revision appcation shall be accompanied by a fee of Rs. 200/- where the amount invotved in Rupees One Lac or less 
and Rs. 1000!- where the amount involved is more than Rupees One Lac. 

i1 vr 3ttnr al an st,r 3nv/t air ae1itr alt ttss)w ar,r 3Irlttr * 11e tr an setrti.i, s4.ti tar * fRar wan snf*t 511 iT5T 
sIt alt f*ttri rrft anal al imoal * fv 3tallaltni itslh1ttstITur alt ow 3ttw ii ait ow 3trs)SIar ir er I / 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising IRs. 1 lakh fee of Rs. 100/- for each. 

.-qi..iiia titan M1t7tItar55, 1975, 4t 3rstvjvfl'-I 4 sailltg sr stahl  15*  trarw 311*11 alt ti1 aT IItt/tsr 6.50 vanit an 
-eieii'q tr fltfarir starr 'l.ii wifvl / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

f1sti th-#,, s)it*Yzi i-'ri tk'-'a 1511 ttai'a  sltftaltSi .-atiii'aw (anal If) 1iiiac'fl, 1982 al  stsar alaitwir wiJ1c  alt 
4wIi 'a1 ei1 Itnrstt 31ft 1* Istiw 3iiwtsr IttlalT lidi i / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3Sw 314lalITT vit)aiIt v/f aaiftsr &tfsr .a.) al   tiq'a, I811i5r 31ft .ifl.iit tiTwllalt al fv, ftstislf I3an4tar eiie 
www.cbec.gov.in  stlt ?ist .i1'a I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental websile www.cbec.gov.in  

ci 
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:: ORDER IN APPEAL::  

The appeals listed below had been filed by M/s. Welspun Power & Steel 

Ltd., Survey No. 650 & 652, Village: Varsamedi, Thuka: Anjar, District: Kutchh 

(hereinafter referred to as "the appellant") against Orders-In-Original as detailed 

below (hereinafter referred to as "the impugned orders") passed by the Deputy 

Commissioner, Central Excise Division, Gandhidham (hereinafter referred to as 

"the sanctioning authorty"). 

Sr. 
No. 

Appeal File No. Period of Refund claim 010 No. Amount 
demanded/ 

refund rejected 
(in Rs.) 

01 V2/617/RAJ/2010 Dec, 2009 1if/2010-11 360732/- 
02 V2/618/RAJ/2010 Nov1  2009 171/2010-11 255803/- 
03 \/2/619/RAJ/2010 Jan, 2010(upto 09.01.2010) 176/2010-11 41620/- 

2. The brief facts of the case are that the appellant was operating in the 

District of Kutch, availing benefits of Notification No. 39/2001-CE dated 

31.07.2001, as amended (hereinafter referred to as the said notification'). The 

said notification was amended vide Notification No. 16/2008-CE dated 

27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which altered the 

method of calculation of refund by taking into consiceration of duty payable on 

value addition undertaken in the manufacturing process, by fixing percentage of 

refund ranging from 15% to 75% depending upon the commodity. The appellant 

filed claims for refund of Central Excise Duty, Education Cess and Secondary and 

Higher Education Cess paid on manufactured goods through PLA. The 

sanctioning authority vide the impugned orders sanctioned amount, pertaining to 

Basic Excise Duty but did not sanction amount pertiniiig to Education Cess and 

Secondary & Higher Education Cess on the ground that exemption under the said 

notification was available only to Central Excise Duty or additional excise duty 

and the said notification did not cover Education Cess and Secondary & Higher 

Education Cess and the impugned orders held that the appellants were not 

entitled for refund of Education Cess and Secondary & Higher Education Cess 

and the excess recredit taken by the appellant needs to be reversed and paid 

along with interest. 

3. Aggrieved with the impugned orders, the appellant preferred these 

appeals, inter-a//a, on the grounds as under: 

(i) As per Section 93 of the Finance Act, 2004, the Education Cess levied 

under Section 91, in case of goods specified in the First Schedule to the Excise 

Page No. 3 of ii 
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Tariff Act, being goods manufoctui-ed or produced, shall be a duty of excise, at 

the rate of two per cent, calculated on the aggregate of all duties of excise 

which are levied and collected by the Central Government under the provisions 

of the Central Excise Act, 1944 (hereinafter referred to as the Act't) or under 

any other law for the time being in force. 

(ii) As per Section 93(2) of the Finance Act, 2004, Education Cess on 

excisable goods is in additiorl to other duties of excise chargeable on such 

goods under the Act or any other law for the time being in force. 

(iii) As per Section 93(3) of the Finance Act, 2004, the provisions of the 

Act and the rules made there under relating to re-credits, refunds, 

exemptions from duties and imposition of penalty shall also apply to the 

levy and collection of the Education Cess on excisable goods as they apply in 

relation to the levy and coHecoon of the duties of excise on such goods Linder 

the Act or the rules, as the case may be. 

(iv) Section 138 of the Finance Act, 2007 provides for levy of Secondary and 

Higher Education Cess © 1% on the goods specified in the First Schedule to 

the Excise Tariff Act. Secondary and Higher Education Cess is also a duty of 

excise and is levied on the aggregate of all duties of excise (excluding 

Education Cess) which are levied and collected by the Central Government 

under the provisions of the Act or any other law for the time being in force. 

(v) The appellant relied upon following case laws: 

(a) Bharat Box Factory Ltd. — 2007 (06) LCX 0044 

(b) Dharrnpal Premachand Ltd. — 2007 (218) ELT 610 

(vi) In view of the above, the exemption provisions of the said 

Notification No. 39/2001-CE dated 31.07.2001, as amended, is also 

applicable to the Education Cess and Secondary & Higher Education Cess 

and hence, the appellant was rightly taken re-credit of refund of Education 

Cess and Secondary & Higher Education Cess. The appellant requested to 

set aside the impugned order to the extent of rejection of recredit of refund 

of Education Cess and Seccncary & Higher Education Cess. 

(vii) The appellant argued that Education Cess and Secondary & Higher 

Education Cess nothing but duty of excise and therefore, the 

Page No. 4 of 11 
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transfer/utilization of basic excise duty toward payment of Education Cess 

and Secondary & Higher Education Cess is allowable and hence, refund of 

the same is eligible. 

(viii) The appellant further relied upon following case laws: 

a. Banswara Syntex Ltd. — AIT-2007-459-HC; 

b. Sun Pharmaceutical Industries — 2007 (207) ELI 673 (Tri.-Del.) 

3.1 These appeals were kept in Call Book due to appeal filed by the 

department in a similar case in the Hon'ble Supreme Court against decision 

of the Hon'ble High Court of Jammu & Kashmir in case of Bharat Box 

Factory Ltd. reported as 2008 (231) ELT 416 (J&K). The decision of the 

Hon'ble High Court were approved by the Hon'ble Apex Court and reported 

as 2017 (355) ELI 481 (SC). These appeals were, thus, taken out of Call Book in 

August, 2018 for passing orders. 

4. Personal hearing in the matter was attended by Shri R. Subramanya, 

Advocate and Leela Ram Chaudhary, Deputy Manager, who reiterated the 

grounds of appeal and submitted that the matter is no longer res integra as 

having been decided by the Hon'ble Supreme Court; that they will report within a 

week whether they had reversed Rs. 6,58,155/- or not as per the impugned 

orders. 

4.1 Shri R. Subramanya vide email dated 07.10.2018 informed that the 

rejected amount, as per the impugned order, was not reversed at any point of 

time. 

Hndings:  

5. I have carefully gone through the facts of the case, the impugned orders, 

grounds of appeals and written as well oral submissions made by the appellant. 

The issue to be decided in the present appeals is as to whether the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess 

under the provisions of Notification No. 39/2001-CE dated 31.07.2001 as 

amended, or otherwise. 

6. The appellant contented that 'duty of excise' includes Education Cess and 

Secondary & Higher Education Cess in terms of prov;ions of Section 93 of the 

Finance Act, 2004 and Section 138 of the Finance :\ct, 2007 and hence, the 

Page No. 5 of 11 
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provisions of refund and exemption of the Central Excise Act, 1944 are also 

equally applicable to Educat Cess 1Tnd Secondary & Higher Education Cess; 

that the exemption under Notification No. 39/2001-CE dated 31.07.2001 is also 

applicable to Education Cess and Secondary & Higher Education Cess and hence, 

they are eligible for refund/recredit of Education Cess and Secondary & Higher 

Education Cess. I find that the appellant, a manufacturing unit situated in District 

of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated 

31.07.2001, as amended. The said notification is reproduced as under: 

'Kutch (Gujarat,) — Exeiiipn to excisable goods (except those specified in 
Annexure) and c/eared from Units in i\'7jtch District of Gujarat 

In exercise of the powers conferred by sub-section (1) of section 5,4 of the 
Central Excise Act, 1944 (1 of 1944), read with sub-section (3) of section 3 of 
tile Additional Duties of Excise (Goods of Special Importance) Act, 1957 (58 of 
1957) and sub-section (3) of section 3 of the Additional Duties of Excise (Textiles 
and Textile Articles) Act, 1978 (40 of 1978), the Central Government being 
satisfied that it is necessary in the public interest so to do, hereby exempts the 
goods specified in the First Schedule to the Central Excise Tariff Act, 1985 (5 of 
1986) other than goods specified in the Annexure appended to this notification 
and cleared from a unit located in Kutch district of Gujarat from so much of the 
duty of excise or the adcbroial duty of excise, as the case may be, leviable 
thereon under any of the said Acts as is equivalent to the amount of duty paid by 
tile manufacturer of goods other than the amount of duty paid by utilization of 
CENVA T credit under the CEN VAT Credit Ru/es, 2001: 

Provided that in the case of a unit having an or(qinal value of in vestment in plant 
and machinery installed in the factory below rupees twenty crore on the date of 
commencement of commercial production in that unit, the exemption contained 
herein shall apply only for the first dearances up to an aggregate value not 
exceeding twice the value of such in vestment from the date of commencement 
of commercial production, in each year. 

2. The exemption contained in this notification shall be given effect to in the 
following manner, namely : - 

(a) The mantifacturer shall submit a statement of the duty paid other than 
tile amount of duty paid by utilization of CENVA T credit under the CENVA T Credit 
Rules, 2001, to the Assistant Commissioner or the Deputy Commissioner of 
Central Excise, as the case may be, by the 7th day of the next month in which 
the duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of Central Excise, 
as the case may be, after such verification, as he may deem necessary, shall 
refund the amount of duty paid other than the amount of duty paid by utilization 
of ENVA T credit during the month under consideration to the manufacturer by 
the 15th day of the next T11; Li;. 

(c) If there is likely to be any delay in such verification, the Assistant 
Commissioner or the Deputy Commissioner of Central Excise, as the case may 
be, shall refund the amount on provisional basis by the 15th day of the next 
month to the month under consideration, and thereafter may adjust the amount 
of refund by such amount as may be necessary in the subsequent refunds 
admissible to the manufacturer." 

7. The EdUcation Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

'91. Education Cess. - (1) . Vjihcut ,:,rjL id/ce to the provisions of sub-section 
(11) of section 2, there 51/all be levied and collected, in accordance with the 
provisions of this Chapter as surcharqe for purposes of the Union, a cess to be 
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called the Education Cess, to fulfil the commitment oft/i'm Government to provide 
and finance universal/cd quality basic education. 

(2) The Central Government may, after due appmprvition made by Parliament 
by law in this behalf; util/ce, such sums of money of the Education Cess levied 
under sub-section ('11 of section 2 and thLc Chapter for the purposes specified in 
sub-section (1). as it may consider necessary. 

92. Definition. - The words and expressions used in this Chapter and defined in 
the central Excise Act, 1944 (1 of l944, time Customs Act, 1962 (52 of 1962) or 
Chapter V of the Finance Act, 1994 (32 of 1994), shall have time nieanings 
respectively assigned to them in those Acts or chapter, as the case may be. 

93. Education Cess on excisable goods. - (1) The Edi.'ction Cess levied under 
section 91, in the case of aoods specified in the FTht frimedule to the Central 
Excise Tariff Act, 1985 (5 of 1986), being goods manufactum-ed or produced, shall 
be a duty of excise (in this section referred to as the Education cess on excisable 
goods), at the rate of two per cent, calculated on the acjgregate of all duties of 
excise (including special duty of excise or any other duty of excise but excluding 
Education Cess on excisable goods) which are levied and collected by the Central 
Government in the Ministry of Finance (Department of Revenue,), under the 
provisions of the Central Excise Act, 1944 (1 of 1944) or under any of/icr law for 
the time being in force. 

(2) The Education Cess on excisable goods shall he in addition to any other 
duties of exci'se chargeable on such goods, under tic Germi;al Excise Act, 1944 (1 
of 1944) or any other law for the tiThe be/ag if i force. 

(3) The provisions of the Central Excise Act, 1944J1 of 1944) and the rules 
made thereunder, including those relating to refunds  and exemptions from duties 
and imposition of penalty shall, as far as may be, apply in relation to the levy 
and collection of the Education Cess on excisable qoods as they apply in relation 
to the levy and collection of the duties of excise on such goods under the Central 
Excise Act, 1944  or the rules, as the case may be." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which ritc s under: 

136. Secondary and l-l(gher Education Cess. — (1) 11/ithout prejudice to the 
provisions of sub-section (12) of section 2, there shall be levied and collected, in 
accordance with the provisions of this c/7apter as surcharge for purposes of the 
Union, a cess to be called the Secondary and Hmiher Education Cess, to fulfil the 
commitment of the Government to provide and finance secondary and higher 
education. 

(2) The Central Government may, after due appropriation made by Parliament 
by law in this behalf; utilise, such sums of money of the Secondary and l-/igher 
Education Cèss levied under sub-section (12) of section 2 and this Chapter for 
time purposes specified in sub-section (1) as it may c005id2' necessary. 

137. Definition. — The words and expressions used i'm this Chapter and defined 
in the Central Excise Act, 1944 (1 of 1944), the Customs Act, 1962 (52 of 1962) 
or Chapter V of the Finance Act, 1994 (32 of 1994,), s/mall have the meanings 
respectively assigned to them in those Acts or Chapter, as the case may be. 

138. Secondary and Hi'her Education Cess on excisable goods. — (1) The 
Secondary and Higher Education Cess levied under section 136, in the case of 
goods specified in the First Schedule to the Central Excise Tariff Act, 1985 (5 of 
1985), being goods manufactured or produced, shall be a duty of excise (in this 
section referred to as the Secondary and Hmher Education Cess on excisable 
goods), at the rate of one per cent., calculated on the aggregate of all duties of 
ecse [including special duly of excise or any other dvty of excise but excluding 
Education Cess chargeable under section 93 of the Ai'nrm (No. 2,) Act, 2004 (23 
of 2004,) and Secondary and Higher Education C'es: or' excisable goods] which 
are levied and collected by the Central Government in the Ministry of Finance 
(Department of Revenue), under the provisions of die Central Excise Act, 1944 
(1 of 1944) or under any other law for the time being in force. 
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(2) The Secondaty and Higher Education Cess on excisable goods shall be in 
addition to any other dutios of excise chargeable on such goods1  under the 
Central Excise Act, 1944 (1 01 1944) or any other law for the time being in force 
and the Education Cess c/i iable under section 93 of the Finance (No. 2) Act, 
2004 (23 012004). 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and the rules 
made thereunder, induding those relating to refunds and exemptions from duties 
and imposition of penalty shall, as far as may be, apply in relation to the levy 
and collection of the Secondary and H/qher Education Cess on excisable goods as 
they apply in relation to the levy and collection of the duties of excise on soc/i 
goods under the Central Excise Act,  1944 (1 of 1944) or the rules made 
thereundeç as the case may be." 

7.2 Thus, the Education Cess and Secondary & Higher Education Cess were in 

nature of surcharge and were levied uider Section 91 of the Finance (No. 2) Act, 

2004 and Section 136 of the Finance Act, 2007 respectively as duty of excise at 

the rate of 2% and 1% respectively to be calculated on the aggregate of all 

duties of excise, which are levied and collected by the Central Government. The 

provisions of the Act and the rules made thereunder, including those relating to 

refunds and exemptions from duties and imposition of penalty were made 

applicable to the levy and coUection of the Education Cess and Secondary & 

Higher Education Cess on excLabie goods as they apply in relation to the levy 

and collection of the duties of excise on such goods under the Act. 

7.3 I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty. Education Cess and Secondary and Higher Education Cess were 

levied on excise duty and when the levy of excise duty itself was exempted by 

way of refund/recredit, then the Educetion Cess and Secondary and Higher 

Education Cess also got exempted thereby. In absence of Central Excise duty, 

the question of levy of any surcharge or cess or whatever name is called 

thereupon would not arise. CBEC vide Letter F. No. 345/2/2004-TRI(Pt.) dated 

10.08.2004 also clarified that Education Cess is part of excise duty, the relevant 

portion is as under: 

LeLter F No. 345/2/2004 'id (Pt.,) dated 10-8-2004 

The undersgned is di LCLOJ to sLtc that subsequent to Budget, 2004 
announcements, a number of representations/references have been received 
from the trade as well as from the field formations pertaining to imposition of 
Education Cess on excisable goods and on imported goods. The points raised 
and the clarifications thereon are as follows. 

Issue No. (1): Whether Education Cess on excisable goods is leviable on goods 
manufactured prior to imposition of Cess but c/eared after imposition of such 
cuss? 

Clarification Education Cms on Excisab.1e goods is a new levy. In similar cases, 
it has been held by the Sf ';io court that if a levy is not there at the time the 
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goods are manufactured or produced in India, it cannot be levied at the stage of 
removal of the said goods. Thus, Education Cess is not leviable on excisable 
goods manufactured prior to imposition of cess but cleared after imposition of 
such cess. 

Issue No. '2,): Whet-her goods that are fully exempted from excise duty/customs 
duty or are cleared without payment of excise duty/customs duty (such as 
clearance under bond or fulfilment of certain conditions) would be subjected to 
Cess. 

Clarification: The Education Cess is 1ev/able at the nte of Iwo per cent of the 
aqgreqate of all duties of excise/customs (excluding certm'i duties of customs 
like anti-dun7ping duty, safe guard duty etc.), levied cnd collected. If goods are 
fully exempted from excise duty or customs duty, are chargeable to NIL duty or 
are cleared withoutpayment of duty under specified procedure such as clearance 
under bond, there is no collection of duty. Thus, no education cess would be 
leviable on such clearances. In this regard, letter D. 0. No. 605/54/2004-DBK, 
dated 21st July, 2004 issued by Member (Customs) may also be referred to. 

Issue No. (3): Whether goods (like alcoholic beverages) that do not fall under 
the Central Excise Tariff be subjected to levy of Education Cess on excisable 
goods (as part of CVD), when they are imported into India? 

Clarification : As the Education Cess on excisable £7ord is leviable on goods 
spedfied in the First schedule to the Central Excise Jrifi Act, goods like alcoholic 
beverages that are not specified are not subjected to the said Cess. 

Issue No. (4) . Whether duties/cesses which either not collected as duty of 
excise/customs or are collected so but by a Department other than Department 
of Revenue, should be included for the purposes of calculation of Education 
Cess? 

Clarification . As the Education Cess i:c calculated on the aigregate duties of 
excise/customs (excluding certain duties of customs like anti-dumping duty, safe 
quard duty etc.) levied and collected by the Department of Revenue, only such 
duties, which are (a) levied and collected as duties of c /'e/customs and (1,) are 

both levied and collected by the Department of l?eveni'c should be taken into 
account for calculating Education Cess." 

(Emphasis supplied) 

7.4 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 again clarified 

that since Education Cess and Secondary & Higher Education Cess were levied 

and collected as percentage of service tax, no Education Cess and Secondary & 

Higher Education Cess would be payable, when and vihrever service tax is nil by 

virtue of exemption. The said circular was issued n ccitext of service tax matter 

but the principle was accepted therein by the Board and hence would apply in 

the present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is 

reproduced as under: 

Subject: Education Cèss and Secondary and Hig/7er Education Cess - Reg. 

Representations have been received from the field formations, seeking 
clarification regarding the appllcabthty of service tax exe,rtion to Education Cess 
(refers to both Education Cess leviable under Finance (No. 2) Act, 2004 and 
Secondary and Higher Education Cess leviable under Finance Act, 2007,,), under 
notifications where whole of service tax' stands exempted. Apparently the doubt 
arises in the context of Tribunals Order in the matter of 14/s. Balasore Alloys Ltd. 
v. CCE, Customs and Service Tax, BSSR-I (2010- TIOL-1659-CESTA T-KOL) = 

2010 (20) 5. T R. 506 (Tribunal). 
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2. The issue has been examined. Though Tribunal Order referred above is in 
favor of revenue, it is inconsistent with the policy intention of the Government to 
exempt education cess in addition to service tax, where whole of service tax' 
stands exempted. According to section 95(1) of Finance (No. 2) Act, 2004 and 
section 140(1,) of Finance Act, 2007, Education Cess and Secondaiy and Hiqher 
Education Cess are leviable and collected as service tax, and when whole of 
service tax s exempt, ti;a :;thne applies to education cess as well. Since 
Education (èss is levied are clIedud as percentage of sen.'ice tax, when and 
wherever service tax is IVIL by virtue of exemption. Education Cess would also be 
NIL. 

3. This being the princ1ø1e, field formations are directed not to initiate 
proceedings to recover the education cess, where 'whole of service tax' stands 
exempted under the notification. Extending the same princiole, where education 
cess has been refunded to exporters along with service tax, by virtue of 
exemption notifications where 'whole of service tax' is exempt, the same need 
not he recovered. 

7.5 In \.iiew of above, Educot Cess and Secondary & Higher Education Cess 

were part of the Central Excise duty arid since the central excise duty was itself 

exempted by way of refund, Education Cess and Secondary & Higher Education 

Cess would also be exempted by way of refund. This view finds support from the 

final order of the Honble Supreme Court in the case of SRD Nutrients Pvt. Ltd. 

reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

20. One aspect that clearly emerges from the reading of these two circulars is 
that the Government itself has taken the position that where whole of excise 
duty or Service Tax is exo;/il'Led, even the Education Cuss as well as Secondaiy 
and H/gher Education Cuss tvouid not be payable. These circulars are binding on 
the Department. 

21. Even otherwise, we are of the opinion that it is more rational to accept the 
aforesaid position as clarified by the Ministiy of Finance in the aforesaid circulars. 
Education Cuss is on excise duty. It means that those assessees who are 
required to pay excise duty have to shell out Education Cess as well. This 
Education Cess is introduced by Sections 91 to 93 of the Finance (No. 2) Act, 
2004. As per Section 91 thereoi Education Cess is the surcharge which the 
assessee is to pay. Section 93 makes it clear that this Education Cess is payable 
on excisable goods' i.e. in respect of goods specified in the first Schedule to the 
0eii1ra1 Excise Tariff Act, L 2'S. rurtl7cc; ElH Education Cess is to be levied 2% 
and calculated on the &901  oie of i/f duties of excise which are levied and 
collected by the Central Government under the provisions of Central Excise Act, 
1944 or under any other law for the time being in force. Sub-section (3,) of 
Section 93 provides that the provisions of the Central Excise Act, 1944 and the 
rules made thereunder, including those i-elated to refunds and duties, etc., shall 
as far as may be applied in relation to levy and collection of Education Cess on 
e'cisable goods. A conjoint readinq of these provisions would amply demonstrate 
that Education Cuss as a surcharge, is levied 2% on the duties of excise which 
are ppyble under the Act. It can, therefore, be clearly inferred that when there 
is no  excise duty payable, as it is exempted, there would not be any Education 
(Tess as wp//.. inasmuch as Education Cess 2% is to be calculated on the 
agcjregate of duties of excfo There cannot be any surcharqe when basic duty 
itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold that the 
appellants were entitled to refund of Education Cess and Hiaher Education Cess 
which was paid along with excise duty once the excise duty itself was exempted 
froni levy. There shall, however, be no order as to cost." 

(Emphasis supplied) 

8. In view of the above facts and legal position, I hold that the appellant is 
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eligible for refund of Education Cess and Secondary & Higher Education Cess. 

Accordingly, I allow the appeals filed by the appellant and set aside the 

impugned orders. 

1fffkl Jq)djj d1 iTllcll I 

9. The appeals filed by the appellant stands disposed off in above terms. 

By Regd. Post AD.  
To, 

Copy to:  
1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone, 

Ahmedabad for his kind information please. 
2) The Commissioner, CGST & Certrnl Excise, !Kutch Commissionerate, 

Gandhidham for necessary action. 
3) The Assistant Commissioner, CGST & Cenal Excise, Division-Bhuj, 

Gandhidham for further necessary action. 
Guard File. 

"— 5) F. No. V2/618/RAJ/2010 6) F. No. V2/619/RAJ/2010 
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