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cbdll'& lid'l1, 31Nc-c1 (31L11c1), .u,ich cc1l/j -4lfld I 
Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

YtIT 3tR/ti +1eai 3tRI i4OOd/ 't1ll't 3TTf, *I5t .uctiO 1iiI t.a'.'lc 1 iwrit  / arTc-TtonTI cute j9II1  

r 3tTr I 

Arising out of above mentioned 010 issued by Additional/JointIDeputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar I Gandhidham 

Er 3Ttñ & lciic) F o1I -1 1Tj ir IName & Address of the Appellant & Respondent :- 

M/s. Cargill India (P) Ltd.,Survey No. 415, N.H. 8-A,Village Bhimasar,Padana Road, 

Taluka: Anjar,Dist. Kutch.. 

r 3flttr(3ttfl) mttftt '*ltt le-.i11lrt  * jiei-,i ',i,itt I r,tiFJ.t'ui eJIST 31tftf1 eic w I14'dl l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way 

(A) IfleII t1c4' ,I .5citC, tF aiwt 31nft51t5r  e ttf1r 3{4tor, *v)nr o,-wc iii, M5oT 1944 $f cm 35B 
3R1141T ¶cr1 3T11f 1994 cm863 .a.5f Tm raorft / 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 I Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(i) a4t't'e'i st,iwttorr * tnw1tm rsft aii  fkir ar, c'lnT -'iici trorar c aiwe 3trfRPT .-eieil*,oi T ¶t1 tta, -e eiT' f 
2, MIT. *r. 'lTOç, a )orf, If ifi eitv I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) .jq'l'tci T1EtZ 1(a) * a,liij sty 3T4tfft e MTT t) F3/F 31tf1* t1I tir-a, ,u,-'oic ftFm ye *etaor Mrffplly -eieilv,eoi 
(1tr) t 'I5mT 5P 'fll~,qa, , c5tc  M, 9tJ1 5T 3FPM 3Oiic- °°t8 04't  f  ati1tv Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali Bhawari, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in pars- 1(a) above 

(iii) 3pllnr -eieil#,ut ysr 3sfor ty .i, 1v *tor 'ii, tr (3t) Iiioc, 2001, IiJi 6 3TfP)TI )*Y ?tV 

y EA-3 1T vroe * t,ei msti eilu I mns, mi a,-'ric sr t mr  
1,000/- 

 5,000/- 'a' M5T6T 10,000/- xT* T ¶15t'tfttT TJtT tI *r ct1 Icl1 l ¶21t/tftr tr ste srtnstior, eaf0,i 3ltttoflzr 
14'(  tt tffZ5l Itiieq, Il+CR star * f.t/t tt ~i1ltw gT core  1sil  ste em wei feror ofl.-ii tttfe I 

iorc. r lmttnr, *str 3 total * 'l.ii n1v ,rri /a1t1y .tprtfs(ttl oii1it ft titan ¶1mr I mann 3tlttr (t 3/tI) 4n 
¶t  3Trgar-qy n isr 500/-  qv ste lfft/tftlr tststn start  ff1711 1/ 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.5000/-, Rs.1O,000/- where amount of duty demandlinterestlpenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 
3ftflffl71 to5ur 4n IrsaT 31   3t1T, 1994 t SiTU 86(1) e 3ffP'llr tis1strl ¶reioi41, 1994, otn ITrear 9(1) *  

(B) tfltftftti trq S.T.-5 * taT nilltnft * t an efl ue .se tTUr Fle 31Ttt Beo ar'tor T stuff fft,  3art 't1r arrur uf *icId{ ta 

 v c1 raiI1ci ,n'k!) Ttv) 3t1 i/) star uf star vstn  n tim, srr sttstes ffr aniar ,ei,f rift jun 3ttT ontet o' 

anliarr, me 5 juua aà star, 5 r'iiei stjv tll 50 rer my est 3TSmT 50 juror U1V 311m f/f stnultl: 1,000/- e', 5,000/- 

 3ftraT 10000/-  an tftti'tfte stati ireste r)ff stt thn.trt'tor irm °str sarinror, u1i,u 3r4trftzr .oitilft.o'i rift tirori rim 

juiew liu-ci  rim airy * frisuft tt *ii,llt.tq,  th cote mitt 1ornI'ci /fst fiC e,ORI ¶i .iiii stTfV I toFJju fitc stir  

ri off MIT tOtal * ii 511V 5TfT tisiflU 314tPT air11tT1fMItTuT oft fIRST ¶mi I t°U°ttl 3T1fr (t' 3i'rT) rim ftm 3irritaT-IRr m 

500/- my an Ifltr'tffnr irfan 51511 .ijui le lI 

The appeal under sub section (1) of Section 86 of the Finance Act. 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Ps. 
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in Ihe 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of TribUnal is situated. I Application made for grant of stay shell be accompanied by a fee of Rs.5001- 



(C)  

(i) 

(vi) 

(D)  

(i) f4ir 3t1, 1994 t C 86 r r-s1m3i' (2) tri (2A) 3t(c1 t rsft 3r41or, etqt tic11, 1994, fe  9(2) 17 

9(2A) iti 1i)1i ww S.T.-7 T tT 1T 3Tt 1tT5r Rr  tlt 3T5181 3tT5lr (314rtr), is?RT cw". 

duir tTT1RT 31Tr r tt1rflT TtT w (3* zw r)  vtT)nT) 3l1r 3TTzr CQRI *tflii4,  3ir 3T5OT s'.ti, 

3 9j, wI 1uie&, n 3t"FT .-ele tl'i 31T355v wr T * ui  3tltr t *ic'i.i I I 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Cenlral Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 

to file the appeal before the Appellate Tribunal. 

(ii) fDer e# nlsr - jrt o *m 31tftRr tifet (-~) 91 3T4ff( r .'iuicl   Ir 3fflTfl 1944 flf 

Rm 351 te r sft ¶flI 3T1fl115t, 1994 r tiru 33 r  3Trur dI  If s , TTT - 3TrtRr 

5 *   5tF/I T Ft 10 St1 (10%), e 5TtIStT ¶otl?,d , SIT [SIT, SI ')'ee tTSI)SIT 

fo , rii stsrin (t w, er tr tmtT 3irt')d 3tFT Ifir r) 3r'1r nr fr ru   it 3tjI1SI u 

lsr  rF ri SITT 3ti15(1T "Srr (v w  re n1 

(i)  

(ii) 4uc .iis t tc'tri 

(iii) tiir -iv.i.fl r fe 6 3 

- ar z f u s sTaseO thiufrri (. 2) 3TT 2014 r 3tN5i   3t41Ttsr tnftwt r fuiithsr 

etTu 3rt5ff ori 3r4r w elT, .tili l/ 
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pro-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shalt include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

 nr iIi", 3Tr3Tsr: 
RevisIon application to Government of India: 
Sr 3lltsr *1 'tStl8TUT 1I1li'1 f11 srur#r . lsr 3-w resir 3Ttf11sTsr, 1994 l tnTr 35EE rur iturir 

SI, FTSrT 1oI(, tUf 3TthtT 3SItt, ¶cd SfSRRt,  ¶iisr, vfta(t eil3i'i, flei lrr tiSIsi, ei  STISt, SIlSrf4-ii000i, t 
1.ti .,iIe tvj / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

w1c4 r 1TI,*T1 i#,eij t -uic , iTT enivi 1ft tiri f P,ifl wiei. ssi  s t  r 'to.r sir ¶*fl 3tsu  SIT 
5TStT 5T STf '4Rt41 s tTtl, sir ?4SI(f I9T SIT siSruTI * 5Srsi r  tmi, çfl "v&v'1 siT 

Ift SISIR r * llrc'{ .qt1I i II  *1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

ire   SIT tT f fMti{ wT   r  Ztf  5Tiri t *sT 3'415 51  i t5 (Sc) * 
sllst**, sflirTTriei  R'*fl SI TñrhSISl / 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

zn?.  urine ner sirurlvr fv fnsr strru ei1n, tWT 11 tt,zrri SITri l2us1'It IF.It islT l / 
In case of goods exported outv:de India export to Nepal or Bhutan, without payment of duty. 

SI12I18'SRT 3clIzn i  Sc'ltc.i iliri 3lTfTl p1,' 5ft f f 3jjI3ftSl5T t  l-j W1l1TlSf c siwsi *r s 
3ttTrsft3(3tTSr)isaw ¶-i3uiI3TslsT (u. 2), 1998rRTuT 109 aFuiznd rSl*c1Ie  3iieue11 TSITSIISr* 

1nj W l/ 
Credit of any duly allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

'ni 3nci r Et st1lStT tW eennl EA-8 *, aft nf  *0lSi 3TR1ITT (3T4fSr) Sznenat, 2001, * izne 9  r  3fuMtT I1?.c , 

1T 3ffSIf he un he 3 SI1 5)1 3{sii(if l  sT1IRT I 31d 31T3 he utisr s 30tur ri 3jtftff uttur r tft ftsit  nlr ,,tkfl 
uti1vi TiTsi f -lzn TIc"' 3dl1S1SI 1944 l STRT 35-EE he cifici fh1fhTr urine r 31&ISrft he 818si he tft trt TR-6 r 

l ,zv5) vtifvi I 
The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of proscribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

nwthTuT 3itflmin he SI17 1F1c1 f9155)Iklu tRF *1 3161Sr51) f atriR siifv I 
 1 one viler int* SIT aii) FST ift Tinhe 200/- neT liTiTri l)1nin 5tW 3(tt STI 1c.Idi ,4,Ji Vin OTR 1TR* .vznlcr 1* 
 1000 -/ ner srruisr fznl a1V I 

The revision appcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

uS?. r airtur * SI 3ntuft err evilr SIu 3iTtur he Siv upne err vieulvi, aei sr * lur Tei siu1heI situ 5); 
sIt sIr flflai W'l 'wS * eu) he fv sizifItellr 3iTtIT"rr ullIier sIt one ter sir 5)rsIn'sT eei  elf one 31rthRT fzfl lIdr I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

-zlnznlelu trier ailItf8msr, 1975, he 3ISISIt1t-t he aiwuist SITu auttur Ve ussater aittur sIt sillr nt IItti'rIttt 6.50 nerlf err 
,uznpviu Slv-'+ lIt-thee: virr mlvii siifvi I 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

flz-rn urine, 5)rslsr a-'ms rrru on 1un, ; 3nftsI15r unuije,, (e*nt 11) lziviivIf, 1982 * itlitiTi o 3isur qer miivii her 
 121srsft sI SIlT sf1 ttmu 3ititsItTr thrstr ait l / 

Attention is also inviled to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedune) Rules, 1982. 

Stir 31nfl55)lSf rrrftlerrff elf 3ISf1Tu 51518W  * iellvi SSTTSrSi, f9 Slit viflvictvi STISTISIsI he fv, 3ttftotRIf tllSllslfsr el1lflc 
wwwcbec.gov.in  elf f1s  I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer 10 the Departmental website www.cbec.gov.in  



ANNEXURE-A 

Appeal / File No. 

31TTI 

0.1.0. No. 

o1j4,I 

Date 
V2/103/RAJ/2010 200-209/09-10 27.01.2010 

V2/104/RAJ/2010 210/09-10 27.01.2010 
V2/105/RAJ/2010 211/09-10 27.01.2010 
V2/1O6IRAJI2O1O 212/09-10 27.01.2010 
V2/107/RAJ/2010 224/09-10 11.02.2010 
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:: ORDER IN APPEAL::  

The appeals listed below had been filed by M/s. Cargill India Pvt Ltd 

Survey No. 415, Opp N.H. 8-A, Village Bhimasar, Taluka Anjar, District: Kutchh 

(hereinafter referred to as "Appellant") against Refund Orders as detailed below 

(hereinafter referred to as "impugned orders") passed by the Deputy 

Commissioner, Central Excise Division, Gandhidham(hereinafter referred to as 

"sanctioning authority"). 

(Amount in Rs.) 

Sr. 
No. 

Appeal No. Period of 
Refund claim 

Refund Order 
No. 

Amount of 
refund claim 

rejected 
2,08,130/- 1.  V2/103/RAJ/2010 Oct-2008 to 

January, 2009 
& April, 2009 to 
Sept, 2009 

200-209/09-10 
dated 27.1.10 

2.  V2/104/RAJ/2010 22.9.2008 to 
30.9.2008 

210/09-10 
dated 27.1.10 

6,600/- 

3.  V2/105/RAJ/2010 February, 2009 211/09-10 
dated 27.1.10 

14,836/- 

4.  V2/106/RAJ/2010 March, 2009 212/09-10 
dated 27.1.10 

14,510/- 

5.  V2/107/RAJ/2010 1.9.2008 to 
21.9.2008 

224/09-10 
dated 11.2.10 

13,265/- 

2. The brief facts of the case are that the appellant is a unit operating in the 

District of Kutch, which was availing benefits of Notification No. 39/2001-CE 

dated 31.07.2001, as amended (hereinafter referred to as 'said notification'), by 

availing the facility of refund/re-credit, as per the scheme envisaged in the said 

notification. The said notification was amended vide Notification No. 16/2008-CE 

dated 27.03.2008 and Notification No. 33/2008-CE dated 10.06.2008, which 

altered the method of calculation of refund by taking into consideration of duty 

payable on value addition undertaken in the manufacturing process, by fixing 

percentage of refund ranging from 15% to 75% depending upon the 

commodity.The appellant had filed claims for refund of Central Excise Duty, 

Education Cess and Secondary and Higher Education Cess paid on manufactured 

goods through PLA by them. The sanctioning authority vide impugned orders had 

sanctioned the amount, pertaining to Basic Excise Duty but did not sanction 

amount pertaining to Education Cess and Secondary & Higher Education Cess on 

the ground that exemption under the said notification was available only to 

Central Excise Duty or additional excise duty and the said notification did not 

cover Education Cess and Secondary & Higher Education Cessand hence the 

appellants were not entitled for refund of Education Cess and S.H.E. Cess. 

Page No. 3 of 12 
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3. Aggrieved with the impugned orders, the appellant preferred these 

appeals, inter-alia, on the grounds as under: 

(i) The impugned orders rejecting refund claim in respect of Education Cess 

and Secondary and Higher Education Cess is illegal, erroneous and against the 

express provisions of law and therefore deserves to be set aside. 

(ii) The adjudicating authority has erred in holding that Education Cess and 

Secondary and Higher Education Cess are not duty of Excise. As per Section 93 

of the Finance Act, 2004, the Education Cess levied under Section 91, in case 

of goods specified in the First Schedule to the Excise Tariff Act, being goods 

manufactured or produced, shall be a duty of excise, at the rate of two per 

cent, calculated on the aggregate of all duties of excise which are levied and 

collected by the Central Government under the provisions of the Central Excise 

Act, 1944 (hereinafter referred to as 'Act") or under any other law for the time 

being in force. Further, as per Section 138 of the Finance Act, 2007 provides 

for levy of Secondary and Higher Education Cess@ 1% on the goods specified 

in the First Schedule to the Excise Tariff Act. Secondary and Higher Education 

Cessis also a duty of excise and is levied on the aggregate of all duties of 

excise (excluding Education Cess) which are levied and collected by the 

Central Government under the provisions of the Act or any other law for the 

time being in force. 

(iii) That there was no need to incorporate provisions for refund of both 

Education Cess and Secondary and Higher Education Cess in the Notification No. 

39/2001-CE dated 31.7.2001. That Education Cess and Secondary and Higher 

Education Cess cannot stand on its own independent of levy and collection of 

Excise duty. If there is no levy and collection by virtue of any exemption of 

excise duty which, there would be no occasion to calculate Education Cess and 

Secondary and Higher Education Cess. There is no need to provide any scheme 

of exemption from Education Cess, if excise duty is exempted, automatically, no 

question of levy of Education cess can ever arise. Therefore, there was no need 

to incorporate the provisions for refund of Education Cess and Secondary and 

Higher Education Cess in Notification No. 39/2001. 

4. Personal hearing in the matter was attended by Shri Ravi Bhushan 

Pandey, Advocate who reiterated the grounds of appeal and submitted that their 

appeal may be allowed in view of judgement of the Hon'ble Supreme Court of 

India. 

Page No.4 of 12 
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Findings:  

5. I have carefully gone through the facts of the case, impugned orders and 

submissions made by the appellant in grounds of appeals and oral submission 

during the course of personal hearing. The issue to be decided in the present 

appeals is whether the appellant is eligible for refund/recredit of Education Cess 

and Secondary & Higher Education Cess under the provisions of the Notification 

No. 39/2001-CE dated 31.07.2001, as amended, or otherwise. 

6. The appellant contented that 'duty of excise' means Education Cess and 

Secondary & Higher Education Cess in terms of provisions of Section 93 of the 

Finance Act, 2004 and Section 138 of the Finance Act, 2007 and hence, the 

provisions of refund and exemption of the Central Excise Act, 1944 are also 

equally applicable to Education Cess and Secondary & Higher Education Cess; 

that the exemption under Notification No. 39/2001-CE dated 31.07.2001 is also 

applicable to Education Cess and Secondary & Higher Education Cess and hence, 

they are eligible for refund/recredit of Education Cess and Secondary & Higher 

Education Cess. I find that the appellant, a manufacturing unit situated in District 

of Kutch, availed benefit of exemption under Notification No. 39/2001-CE dated 

3 1.07.2001, as amended by availing the facility of refund/re-credit of duties paid. 

The said notification is reproduced as under: 

TTKutch (Gujarat) — Exemption to excisable goods (except those 
specified in Annexure) and c/eared from Units in Kutch District of 
Gujarat 

In exercise of the powers conferred by sub-section (1) of section 
5A of the Central Excise Act, 1944 (1 of 1944), read with sub-
section (3) of section 3 of the Additiona/ Duties of Excise (Goods of 
Special Importance) Act, 1957 (58 of 1957) and sub-section (3) of 
section 3 of the Additional Duties of Excise (Textiles and Textile 
Attic/es) Act, 1978 (40 of 1978), the Central Government being 
satisfied that it is necessary in the pub/ic interest so to do, hereby 
exempts the goods specified in the First Schedule to the Central 
Excise Tariff Act, 1985 (5 of 1986) other than goods specified in 
the Annexure appended to this notification and deared from a unit 
located in Kutch district of Gujarat from so much of the duty of 
exdse or the additional duty of excise, as the case may be, leviable 
thereon under any of the said Acts as is equivalent to the amount 
of duty paid by the manufacturer of goods other than the amount 
of duty paid by uti/iation of CENVA T credit under the CENVA T 
Credit Rules, 2001: 

Provided that in the case of a unit having an original value of 
investment in p/ant and machinery installed in the factory be/ow 
rupees twenty crore on the date of commencement of commercial 
production in that unit, the exemption contained herein shall apply 
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only for the first dearances up to an aggregate value not exceeding 
twice the value of such investment from the date of 
commencement of commercial production, in each year. 

2. The exemption contained in this notification shall be given 
effect to in the following manner, namely 

(a) The manufacturer shall submit a statement of the duty paid 
other than the amount of duty paid by utifiation of CENVA T credit 
under the CENVA T Credit Ru/es, 2001, to the Assistant 
Commissioner or the Deputy Commissioner of Central Excise, as 
the case may be, by the 7th day of the next month in which the 
duty has been so paid. 

(b) The Assistant Commissioner or Deputy Commissioner of 
Central Excise, as the case may be, after such verification, as he 
may deem necessaty, shall refund the amount of duty paid other 
than the amount of duty paid by uti&ation of CENVA T credit during 
the month under consideration to the manufacturer by the 15th 
day of the next month. 

(c) If there is likely to be any delay in such verification, the 
Assistant Commissioner or the Deputy Commissioner of Central 
Exdse, as the case may be, shall refund the amount on provisional 
basis by the 15th day of the next month to the month under 
consideration, and thereafter may adjust the amount of refund by 
such amount as may be necessaty in the subsequent refunds 
admissible to the manufacturer." 

7. The Education Cess was levied vide of Sections 91 to 93 of Chapter VI of 

the Finance (No.2) Act, 2004, which read as under: 

"91. Education Cess. - (1) Without prejudice to the provisions of 
sub-section (11) of section 2, there shall be levied and collected, in 
accordance with the provisions of this Chapter as surcharge for 
purposes of the Union, a cess to be called the Education Cess, to 
fulfil the commitment of the Government to provide and finance 
universallsd quallty basic education. 

(2) The Central Government may, after due appropriation made 
by Parilament by law in this behalf ut/I/se, such sums of money of 
the Education Cess levied under sub-section (11) of section 2 and 
this Chapter for the purposes specified in sub-section (1), as it may 
consider necessaly. 

92. Definition. - The words and expressions used in this Chapter 
and defined in the Central Excise Act, 1944 (1 of 1944), the 
Customs Act, 1962 (52 of 1962) or Chapter V of the Finance Act, 
1994 (32 of 1994), shall have the meanings respectively assiined 
to them in those Acts or Chapter, as the case may be. 

93. Education Cess on exdsab/e goods. - (1) The Education Cess 
levied under section 91, in the case of goods specified in the First 
Schedule to the Central Excise Tariff Act, 1985 (5 of 1986), beinq 
qoods manufactured or øroduced, shall be a duty of excise (ir this 
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section referred to as the Education Cess on excisable goods), at 
the rate of two per cent1  calculated on the aqgregate of all duties 
of excise (induding spedal duty of excise or any other duly of 
excise but exduding Education Cess on excisable goods) which are 
levied and collected by the Central Government in the Ministry of 
Finance (Department of Revenue), under the provisions of the 
Central Excise Act, 1944 (1 of 1944) or under any other law for the 
time being in force. 

(2) The Education Cess on excisable goods shall be in addition to 
any other duties of excise chargeable on such goods, under the 
Central Excise Act, 1944 (1 of 1944) or any other law for the time 
being in force. 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and 
the rules made thereunder, induding those relating to refunds and 
exemptions from duties and imposition of penally shall, as far as 
may be, apply in relation to the levy and collection of the Education 
Cess on excisable goods as they apply in relation to the levy and 
collection of the duties of excise on such goods under the Central 
Excise Act, 1944  or the rules, as the case may be." 

7.1 The Secondary and Higher Education Cess was levied vide Sections 136 to 

138 of Chapter VI of the Finance Act, 2007, which read as under: 

"136 Secondary and Higher Education Cess. — (1) Without 
prejudice to the provisions of sub-section (12) of section there 
shall be levIed and collected, in accordance with the provisions of 
this Chapter as surcharge for purposes of the Union, a cess to be 
called the Secondary and Higher Education Cess, to fulfil the 
commitment of the Government to provide and finance secondary 
and hiqher education. 

(2) The Central Government may, after due appropriation made 
by Parliament by law in this behalf ut/I/se, such sums of money of 
the Secondary and Higher Education Cess levied under sub-section 
(12) of section 2 and this Chapter for the purposes specified in sub-
section (1) as it may consider necessary. 

137. Definition. — The words and expressions used in this Chapter 
and defined in the Central Excise Act, 1944 (1 of 1944), the 
Customs Act, 1962 (52 of 1962) or Chapter V of the Finance Act, 
1994 (32 of 1994), shall have the meanings respectively assiqned 
to them in those Acts or Chapter, as the case may be. 

138. Secondary and Higher Education Cess on excisable goods. — 
(1) The Secondary and Higher Education Cess levied under section 
136, in the case of goods specified in the First Schedule to the 
Central Excise Tariff Act, 1985 (5 of 1985), being goods 
manufactured or produced, shall be a duty of excise (in this section 
referred to as the Secondary and Higher Education Cess on 
excisable goods), at the rate of one per cent., calculated on the 
aggregate of all duties of excise [Induding special duty of excise or 
any other duty of excise but exduding Education Cess chargeable 
under section 93 of the finance (No. 2) Act, 2004 (23 of 2004) and 
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Secondaiy and Higher Education Cess on exdsable goods] which 
are levied and collected by the Central Government in the Ministiy 
of Finance (Department of Revenue), under the provLIons of the 
Central Excise Act, 1944 (1 of 1944) or under any other law for the 
time being in force. 

(2) The Secondaty and Hi'her Education Cess on excisable goods 
shall be in addition to any other duties of excise chargeable on 
such goods, under the Central Excise Act, 1944 (1 of 1944) or any 
other law for the time being in force and the Education Cess 
chargeable under section 93 of the finance (No. 2) Act, 2004 (23 
of 2004,L 

(3) The provisions of the Central Excise Act, 1944 (1 of 1944) and 
the rules made thereunder, induding those relating to refunds and 
exemptions from duties and imposition of penalty shall, as far as 
may be, apply in relation to the levy and collection of the 
Secondaty and Hi'her Education Cess on excisable goods as they 
apply in relation to the levy and collection of the duties of excise on 
such goods under the Central Excise Act, 1944 (1 of 1944) or the 
rules made thereunder, as the case may be." 

7.2 Thus, Education Cess and Secondary & Higher Education Cess, levied 

under Section 91 of the Finance (No. 2) Act, 2004 and Section 136 of the 

Finance Act, 2007 respectively, as percentage of duty of excise ©2% and @1% 

respectively to be calculated on the aggregate of all duties of excise, which are 

levied and collected by the Central Government. The provisions of the Act and 

the rules made thereunder, including those relating to refunds and exemptions 

from duties and imposition of penalty were made applicable to the levy and 

collection of the Education Cess and Secondary & Higher Education Cess on 

excisable goods as they apply in relation to the levy and collection of the duties 

of excise on such goods under the Act. 

8. I find that Notification No. 39/2001-CE dated 31.07.2001 had granted 

total (100%) exemption from levy of excise duty by way of refund/recredit of 

excise duty paid through PLA. Education Cess and Secondary and Higher 

Education Cess were levied on excise duty at the rate of certain percentage of CE 

duty and when the levy of Central Excise duty itself was exempted by way of 

refund/recredit, then the Education Cess and Secondary and Higher Education 

Cess also got exempted automatically. In absence of primary tax i.e. Central 

Excise duty, the question of levy of these cess would not arise. CBEC vide Letter 

F. No. 345/2/2004-TRI(Pt.) dated 10.08.2004 also clarified that the Education 

Cess is percentage of excise duty, the relevant portion is as under: 
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'Letter F No. 345/2/2004-TRI) (Pt) dated 10-8-2004 

The undersigned is directed to state that subsequent to Budget, 
2004 announcements, a number of representations/references 
have been received from the trade as well as from the field 
formations pertaining to imposition of Education Cess on excisable 
goods and on imported goods. The points raised and the 
darifications thereon are as follows. 

Issue No. (1) : Whether Education Cess on excisable goods is 
1ev/able on goods manufactured prior to imposition of Cess but 
deared after imposition of such cess? 

Clarification : Education Cess on Excisable goods is a new levy. In 
similar cases, it has been held by the Supreme Court that if a levy 
is not there at the time the goods are manufactured or produced in 
India, it cannot be levied at the stage of removal of the said goods. 
Thus, Education Cess Ic not leviable on excisable goods 
manufactured prior to imposition of cess but deared after 
imposition of such cess. 

Issue No. (2): Whether goods that are fully exempted from excise 
duty/cL istoms duty or are deared without payment of excice 
duty/customs duty (such as dearance under bond or fulfilment of 
certain conditions) would be subjected to Cess. 

Clarification : The Education Cess is 1ev/able at the rate of two øer 
cent of the aqgregate of all duties of excise/customs (exdud/ng 
certain duties of customs like anti-dumping duty, safe guard duty 
etc.), levied and collected. If goods are fully exempted from excise 
duty or customs duty, are chargeable to NIL duty or are cleared 
without payment of duty under specified procedure such as 
dearance under bond, there is no collection of duty. Thus, no 
education cess would be leviable on such clearances. In this 
regard, letter D. 0. No. 605/54/2004-DBK, dated 21st July, 2004 
issued by Member (Customs) may also be referred to. 

Issue No. (3): Whether goods (like a/cohollc beverages) that do 
not fall under the Central Excise Tariff be subjected to levy of 
Education Cess on excicable goods (as part of CVD), when they are 
imported into India? 

Clarification : As the Education Cess on exdsable goods is 1ev/able 
on goods spec/fled in the First schedule to the Central Excise Tariff 
Act;, goods like alcoholic beverages that are not specified are not 
subjected to the said Cess. 

Issue No. (4): Whether dut/es/cesses which either not collected as 
duty of excise/customs or are collected so but by a Department 
other than Department of Revenue, should be induded for the 
purposes of calculation of Education Cess? 

Clarification :As the Education Cess is calculated on the asgregate 
duties of excise/customs (exduding certain duties of customs like 
anti-dumping dub,', safe guard duty etc.) levied and collected by 
the Department of Revenue, only such duties, which are (a) levied 
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and collected as duties of excise/customs and (b) are both levied 
and collected by the Department of Revenue should be taken into 
account for calculating Education Cess." 

(Emphasis supplied) 

8.1 CBEC vide Circular No. 134/3/2011/ST dated 08.04.2011 clarified that 

since Education Cess and Secondary & Higher Education Cess were levied and 

collected as percentage of service tax, no Education Cess and Secondary &Higher 

Education Cess would be payable when and wherever service tax is nil by virtue 

of exemption. The said circular was issued in context of service tax matter but 

the principle was accepted therein by the Board and hence would apply in the 

present case also. Circular No. 134/3/2011/ST dated 08.04.2011 is reproduced 

as under: 

"Subject: Education Cess and secondaiy and Hi'her Education 
Cess - Reg. 

Representations have been received from the field formations, 
seeking clarification regarding the applicability of service tax 
exemption to Education Cess (refers to both Education Cess 
1ev/able under finance (No. 2) Act, 2004 and Secondary and Hiqher 
Education Cess 1ev/able under finance Act, 2007), under 
notifications where 1who/e of service tax' stands exempted. 
Apparently the doubt arises in the context of Tribunal's Order in the 
matter of M/s. Balasore Alloys Ltd. v. CCE, Customs and Service 
Tax, BBSR-I (2010-TIOL-1659-CESTA T-KOL) = 2010 (20) S. T R. 
506 (Tribunal). 

2. The issue has been exam/ned. Though Tr/bunal's Order 
referred above is in favor of revenue, it is inconsistent with the 
policy intention of the Government to exempt education cess in 
addition to service tax, where 'whole of service tax' stands 
exempted. According to section 95(1) of finance (No. 2) Act, 2004 
and sect/on 140(1) of Finance Act, 2007, Education Cess and 
Secondary and Higher Education Cess are 1ev/able and collected as 
service tax, and when whole of service tax is exempt, the same 
applies to educat/on cess as well. Since Education Cess is levied 
and collected as percentage of service tax, when and wherever 
service tax is NIL by virtue of exemption. Education Cess would 
also be NIL. 

3. This be/ag the pr/ncio1e, field formations are directed not to 
initiate proceedings to recover the education cess, where 'whole of 
service tax' stands exempted under the notification. Extending the 
same princiole, where education cess has been refunded to 
exporters along with service tax, by virtue of exemption 
notifications where 'whole of service tax' is exempt, the same need 
not be recovered." 
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8.2 I find that Education Cess and Secondary & Higher Education Cess were 

imposed as percentage of Central Excise duty and since the central excise duty 

was itself exempted by way of refund, then Education Cess and Secondary & 

Higher Education Cess also got exempted. This view finds support from the 

judgment of the Hon'ble Supreme Court in case of SRD Nutrients Pvt. Ltd. 

reported as 2017 (355) ELT 481 (SC), wherein it has been held that: 

"20. One aspect that c/early emerges from the reading of these 
two circulars is that the Government itself has taken the position 
that where whole of excise duty or Service Tax is exempted, even 
the Education Cess as well as Secondaty and Higher Education 
Cess would not be payable. These circulars are binding on the 
Department. 

21. Even otherwise, we are of the opinion that it is more rational 
to accept the aforesaid position as darified by the Ministiy of 
Finance in the aforesaid drculars. Education Cess is on excise duty. 
It means that those assessees who are required to pay excise duty 
have to shell out Education Cess as well. This Education Cess is 
introduced by Sections 91 to 93 of the finance (No. 2) Act, 2004. 
As per Section 91 thereof Education Cess is the surcharge which 
the assessee is to pay. Section 93 makes it dear that this Education 
Cess is payable on 'excisable goods' i.e. in respect of goods 
specified in the first Schedule to the Central Excise Tariff Act, 1985. 
Further, this Education Cess is to be levied 2% and calculated on 
the aggregate of all duties of exc1se which are levied and collected 
by the Central Government under the provisions of Central Excise 
Act, 1944 or under any other law for the time being in force. Sub-
section (3) of Section 93 provides that the pro vLsions of the Central 
Excise Act, 1944 and the rules made thereunder, including those 
related to refunds and duties, etc., shall as far as may be applied in 
relation to levy and collection of Education Cess on exdsable 
goods. A conjoint reading of these provisions would amply 
demonstrate that Education Cess as a surcharge, is levied 2% on 
the duties of excise which are payable under the Act. It can,  
therefore, be dearly inferred that when there is no excise duty 
payable, as it is exempted, there would not be any Education Cess 
as well, inasmuch as Education Cess c 2% is to be calculated on 
the aqgregate of duties of excise. There cannot be any surcharge 
when basic duty itself is Nil. 

24. For the aforesaid reasons, we allow these appeals and hold 
that the appellants were entitled to refund of Education Cess and 
Higher Education Cess which was paid along with excise duty once 
the excise duty itself was exempted from levy. There shall, 
however, be no order as to cost." 

(Emphasis supplied) 
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9. In view of the above facts and legal position, I hold that the appellant is 

eligible for refund of Education Cess and Secondary & Higher Education Cess. 

Accordingly, I allow the appeals filed by the appellant and set aside the 

impugned orders to the extent of not sanctioning refund of Education Cess and 

Secondary & Higher Education Cess. 

9.1 31'-1)c'*'di3ft ccti'U c *r  3Tt1tft T 1-1'&I 3Lcl-cj I1* 11T 1l(1l 

9.1 The appeals filed by the Appellant are disposed off as above. 

 

(cJ-fl,( Tdrr) \.S ¶c\ j \ 

31Id(3trr) 

By Regd. Post AD.  

lc4f 1T 

(PtT) 

To, 

M/s. Cargill India Pvt Ltd 
Survey No. 415, 
Opp N.H. 8-A, 
Village Bhimasar, 
Taluka Anjar, 
District: Kutchh. 

Copy to:- 

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone 
Ahmedabad for kind information please. 

2) The Commissioner, GST & Central Excise, Gandhidham Commissionerate, 
Gandhidham- for necessary action in the matter. 

3) The Dy. Commissioner, Central Excise, Gandhidham Division for necessary 
action. 
Guard File. 

- 
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