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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot
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Arising out of above mentioned OIO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

sfiawar & 9f3aEy &1 @7 vd gar /Name & Address of the Appellant & Respondent -

M/s. Man Industries (India) Ltd.485/2, Anjar Mundra Highway,Village Khedoi, Tal:
Anjar,Dist: Kutch-370110. ‘
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

AAT O FAT IR YeF v JAT T A oy adfe, 0T 3o oo iR (1944 umr 358 &
Hewa v ﬁﬁ}i’ﬁ)ﬁuﬂ 1994 iy ury 86 ¥ ovla MwRfEa g Hrmasd & I/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

AT FeaFa ¥ wEafeud wift T WA O, Mﬂmemwmmﬂwaﬁﬁwm T F o
2, ¥R %, WA, 7% Tow, 1 F owh aie 1

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

Wﬂ?awhﬁ)zua)ﬁmmm#mahmﬁmmﬂTaw FET I AeF Ud QaiaT Fdelg SrniERor
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To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/- Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated pubtic
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.
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The appeal under sub section (1) of Section 856 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. / Application made for grant of stay shall be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and {2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.
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T 35T v 3l F ARy ag@ ey
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appea! against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before
any appeliate authority prior to the commencement of the Finance (No.2) Act, 2014,

HRA &R S qAdieror 3aes

Revision application to Government of India:

7g Iy & qelerer AR el amer #, 729 soue_gow yOTaE, 1994 f uwr 35EE ¥ WHw WF F AT AT

&ﬁma FRE WER, TALRIST e $HIS, faea WA, Tored BT, SRh s, e A s, wug AW, a8 Rea-110001,
S e /

A revision application lies to the Under Secretary, o the Government of India, Revision Application Unit, Ministry of Finance,

Depariment of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the

CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:.

e A F TR AFwE & aAe #, el gEaE R a1 TR SR § HER E ¥ IRaAd F 3R a1 Rl s sas @
By FRET o H3R IF @ qEY BN A AR % AR, A1 R AR g A O MR # A ¥ GEEROl ¥ o, frl FRam ar
el HER I & He & AR F AES A

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse 1o another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

m#mﬁnﬁmmmsﬁrmwﬁm%ﬁﬁmﬁwﬁmwmﬁmmaxﬁ:#m(ﬁa3:
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In case of rebate of duty of excise on goods exported to any courtry or territory outside India of on excisable material used in
the manufacture of the goods which are exponed to -any country or territory outside India.

TR 5CNE T F A BT R SR & S, A 47 Hew B AT v R o g/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

FEARETT 3cTE & 3cureA Yok F AR F AT S 538 ¥ 39 A ve sud Rt el ¥ aga wew A ¥ ek W
Mr%}vma—g(M)%mha{m @ 2), 1998#m109¢mmﬁﬂémmmﬁﬁwmm#
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Credit of any duty allowed to be utilized towards payment of excise duly on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

SRIFT HdeA $1 & wfadr yoT §&ar EA8 A, mﬁﬁum%m(m)ﬁum 2001, & fuw 9 & siada fafafese &,
T IRY F WIS F 3 A F oA A o R | S wdeet & mqﬂaﬂa‘ﬁrammraﬁraMW#m
TRE T @ FAT 37 Ges JREH, 1944 Fr a 35-EE & wrd RuitE yow 1 ol & wwg S 9k W TRE 1 Ry
dI # SeT el /

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OlO and Order-in-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

ST e & W Peofla BuiRa ypw & serelt fr sl ok |
mmmwmmﬁmwﬁm%mmzommmm m}ﬁrmmwwmmﬂwaa‘r
F9F 1000 -/ & WA= R S |

The revision appfacauon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

e 37 IR H w5 maﬁﬂwﬁ:r?a’rm%ﬁaﬁ%meww Iuded & @ T amn IRA 5w avw ¥
A g 3 B fer 9w § o & v qwfufa ﬁwﬁamtﬁumﬁwaﬁm%m%u
in c3se, if the order covers various numbers of order- in Original, fee for each O.1.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal io the Appeliant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

Turf e qew I, 1975, & Il F HGER AT MRY wd e 3Ry f uid w Auifa 6.50 s @
ey Yeh RiEe W @A ARl /

One copy of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-l in terms of the Court Fee Act,1975, as amended.

dT oeF, e 3cUg qoF Ud Jare 3O afoeor (s RE) Rawedy, 1982 F afffg o s dettua mmTel &Y
WAt F A WAt & 3 s Cae Hree B a3

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982,

3oyl ofEl w ade af@a F @ d@Efg cEs, ﬁ:ﬂasﬂrmm%ﬁv frareft Rl dwwase
www.cbec.gov.in #1 2@ Fd & | /

For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may
refer to the Depanmental website www.cbec.gov.in



Appeal No: V2/18/GDM/2018-19

:: ORDER IN APPEAL ::

M/s Man Industries (India) Ltd, 485/2, 503/1 &492, Anjar Mundra
Highway, Village Khedoi, Anjar, District Kutch (hereinafter referred to as
“Appellant”) filed appeal No. V2/18/GDM/2018-19 against Order-in-Original No.
LTU/MUM/CX/DC/ KKP-13/2016-17 dated 23.12.2016 (hereinafter referred to as
‘impugned order’) passed by the Deputy Commissioner, Central Excise & Service

Tax, LTU, Mumbai (hereinafter referred to as ‘lower adjudicating authority’) :-

2. The brief facts of the case are that the Appellant having Registration No.
AAACM2675GXM003 and engaged in the manufacture of pipes falling under
Chapter 73 of the Central Excise Tariff Act, 1985 was availing area based
exemption under Notification No. 39/2001-CE dated 31.07.2001. As per scheme
of this Notification, exemption was available by way of refund of Central Excise
duty paid in cash through PLA, as per rates prescribed under Notification No.
16/2008(N.T.) dated 27.03.2008. The refund was subject to condition that the
manufacturer had to first utilize all Cenvat credit available to them on the last
day of month under consideration for payment of duty on goods cleared during
such month and pay only the balance amount in cash. The Appellant commenced
commercial production on 27.03.2005 and was eligible for exemption for 5 years
i.e. till 27.3.2010 in terms of Notification No. 39/2001-CE dated 31.07.2001. The
Appellant was eligible for refund at the rate of 39% of gross duty paid in terms of
Notification No. 16/2008(N.T.) dated 27.03.2008.

2.1. The Appellant filed rebate claims before the rebate sanctioning authority
who sanctioned the rebate claims but restricted rebate payment in cash to the
extent of FOB value of exports and ordered for re-credit of balance amount in

Appellant’s Cenvat Account during the years 2007-08 and 2008-09 as per

following details: %‘\\ ,
(Amount Rs. in Lakh)
Sl. Rebate Order No. & Date Re-credit amount
No. In Cenvat Account
1. 2219/07-08 dated 24.3.2008 39.97
2. 2165/07-08 dated 10.3.2008 0.04
3. 2166/07-08 dated 10.3.2008 0.96
4. 168/07-08 dated 4.6.2008 7.36
5. 462/07-08 dated 8.12.2008 2.55
6. 461/07-08 dated 8.12.2008 0.92
7. 460/07-08 dated 8.12.2008 5.79
8. 1974/07-08 dated 19.12.2007 18.52
Total 76.11

2.2 The Appellant did not take re-credit in Cenvat Account but challenged the
orders before the then Commissioner (Appeals), Rajkot who vide Orders-in-
Appeal No. 132-134/2008/Commr(A)/Raj dated 26.5.2008 and 242-246/2008/

Page 3 of 11



Appeal No: V2/18/GDM/2018-19

Commr(A)/Raj dated 29.8.2008 rejected the appeals. Being aggrieved, the
Appellant filed Revision Applications before the Joint Secretary(RA), New Delhi.

2.3 On Audit scrutiny of Cenvat register for the month of March, 2010
forwarded by the Appellant along with refund claim sanctioned vide Refund
Order dated 06.5.2010, it was found that the Appellant had availed Cenvat
credit of Rs. 76.11 lakh on 30/31.03.2010 i.e. after their exemption period of 5
years under Notification No. 39/2001-CE dated 31.7.2001 was over, in respect of
rebate sanction orders listed in Para 2.1 supra. It was alleged that the Appellant
delayed availing of Cenvat credit in respect of said rebate orders in respective
months in the year 2007-08 and 2008-09 in order to enhance duty payment
through PLA which led to grant of excess refund of Rs. 29.68 lakhs (39% of Rs.
76.11 lakhs) to them.

2.4 Show Cause Notice No. LTU/Mum/CX/GLT-6/MAN/CERA/397/2011/PT-1
dated 7.10.2013 was issued to the Appellant calling them to show cause as to
why erroneously refunded amount of Rs. 29,68,000/- should not be recovered
from them under Section 11A(4) of the Central Excise Act, 1944 (hereinafter
referred to as “Act”) along with interest under Section 11AB ibid and proposing

imposition of penalty under Section 11AC of the Act.

2.5 The Show Cause Notice was adjudicated by the lower adjudicating
authority vide the impugned order who held that non availment of re-credit
amount in Cenvat Account by the Appellant during the relevant period resulted
in more payment of duty through PLA which resulted in sanction of excess refund
of duty of Rs. 29,68,000/- under Notification No. 39/2001-CE dated 31.07.2001,

which is recoverable from them along with interest.

2.6 The lower adjudicating authority vide the impugned order confirmed
demand of Rs. 29,68,000/- under Section 11A(4) of the Act and ordered for its
recovery along with interest under Section 11AB upto 07.11.2011 and under
Section 11AA thereafter and imposed penalty of Rs. 29,68,000/- under Section
11AC of the Act.

B —

3. Being aggrieved with the impugned order, Appellant preferred appeal on
the following grounds:-

(i) The lower adjudicating authority has wrongly confirmed the demand and
imposed penalty without considering factual position and submission of the
Appellant. The Appellant had challenged the order of the Commissioner
(Appeals) before the Joint Secretary (RA) by filing Revision Application. Vide
Order No. 1587-1589-10-CX dated 20.10.2010, the Jt. Secretary remanded the

matter to the original authority with direction that if any excess duty is paid,
Page 4 of 11
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the same being a deposit with Government, is to be returned to the party in the
manner in which it was paid. Duty was paid in cash from PLA in the rebate
orders involved in the present case. Hence, amount ordered to be re-credited
has to be refunded in cash. The revision order of Jt. Secretary (RA) is final and
cannot be challenged by the Department as held by the Hon’ble CESTAT in the
case of Ind Metal extrusions Pvt Ltd-2013(289) ELT 106.

(i)  The Appellant waited for a long period after filing Revision Application
before the Jt. Secretary for favourable order. However, due to delay in deciding
Revision Application involving huge amount of Rs. 76.11 lakh, their financial
condition was getting affected. Hence, on the basis of Order-In-Original, they
took said Cenvat credit of Rs. 76.11 on 30/31.03.2010. The said amount of Rs.
76.11 lakh was paid by the Appellant in cash towards duty on clearance of their
export goods and thus no relation to Cenvat account and cannot be reckoned as
credit balance as envisaged in Notification No. 39/2001-CE. When the
adjudicating authority would allow rebate in cash pursuant to remand order of
Jt. Secretary, the Appellant will reverse the credit so availed on 30/31.03.2010,
there will neither be any issue of non taking of Cenvat credit by Appellant during

relevant period as per rebate orders nor there will be issue of excess refund.

(i) The rebate claim for the month of March,2010 was governed by
Notification No. 39/2001-CE dated 31.7.2001 and was eligible for refund of 39%
of the duty paid through PLA. Therefore, in 8 rebate claims, payment made in
cash amounting to Rs. 76.11 lakh was directed for re-credit, the Appellant had
to invest more money in their business for getting the rebate in cash during the
period from the date of sanction of rebate till re-credit was taken on
30/31.03.2010. Therefore, it was the Appellant who was affected for late
crediting of said amount instead of Revenue. Had the Appellant taken the said
credit immediately after rebate sanctioning order, then they could have utilized
the said credit for payment of duty on export goods and utilized less cash
amount for payment of such duty, thereby could invest such cash differential
amount to boost their business. Therefore, it is clear that the Appellant is loser

for the delay in accounting for the re-credit amount. %‘\\ M\J\ﬁ o

(iv)  The orders of the rebate sanctioning authority were defective as the Jt.
Secretary (RA) in Order dated 20.10.2010 has held that duty paid to be rebated
in the manner it was paid. Therefore, such duty ordered for re-credit having
been paid in cash was available for cash rebate to the Appellant at the time of
sanction of rebate claims. Hence, such defective orders cannot be used to
illegally recover Rs. 29,68,000/-.
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(v)  The contention of the adjudicating authority that by voluntary taking re-
credit by them in March, 2010 when their Revision Application was pending, the
order of Revision Application becomes infructuous is baseless and without any
authority. Merely taking credit by them, the issue/dispute does not get decided
automatically when the appeal proceedings are pending and the Appellant is
pursuing the dispute. The department is bound to follow the instructions/order

passed by the Jt. Secretary (RA) and decide the issue of rebate claim afresh.

(vi)  The finding of the lower adjudicating authority that the Appellant did not
avail credit and paid more amount of duty by cash in order to avail more refund
is baseless. They incorporated re-credit for the month of March,2010 in their
monthly ER-1 return for the month of March, 2010.Hence, the fact of re-credit
was in the knowledge of the Department. Therefore, extended period of
limitation is not invokable in this case and no penalty can be imposed. The
Appellant relied on the following case laws:-

(a)  MTR Foods Ltd- 2012(282)ELT 196;

(b)  Orissa Bridge & Construction Corp. Ltd-2011 (264)ELT 14;

(c)  Kushal Fertilisers (P) Ltd- 2009(238) ELT 21;

(d)  Rajkamal Plastics-2004(163)ELT 312;

()  Maheshwari Mills Ltd-2004(165) ELT 246;

(f) Raja Ram Corn Products-2004(167)ELT 410;

(g)  Syncom Formulation(l) Ltd- 2004 (172) ELT 77.

(vii) That penalty under Section 11AC of the Act comes into play in the matter
of fraud, collusion, wilful mis-statement or suppression of facts with intent to
evade payment of duty. In this case, no such ingredient is present. Everything
was in the knowledge of the Department. Further, the emergence of case is due
to erroneous rebate order passed by the sanctioning authority. Therefore,

imposition of penalty under Section 11AC is not correct and legal.

3.1.  In Personal Hearing, Shri Ankur Upadhyay, Advocate appeared on behalf
of the Appellant and reiterated the grounds of appeal and submitted that the
demand notice dated 9.10.2013 is time barred as it has raised their action of
2007-08 & 2008-09 i.e. beyond period of 5 years; that in view of above appeal

WD —

may be allowed.

Findings:-

4, | have carefully gone through the facts of the case, the impugned order,
written as well as oral submissions made by the Appellant. The issue to be
decided is whether the Appellant has availed excess refund under Notification
No. 39/2001-CE dated 31.07.2001 or not.

5. I find that the lower adjudicating authority has confirmed demand on the
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grounds that the Appellant intentionally did not avail re-credit in their Cenvat
account pursuant to rebate claims sanctioned during the years 2007-08 and
2008-09 when the Appellant was availing the benefit of exemption Notification
No. 39/2001-CE dated 31.7.2001 and took Cenvat credit of Rs. 76.11 lakhs in
their Cenvat account on 30/31.3.2010 after exemption period of 5 years in terms
of notification supra was over, which resulted in excess payment of Rs.
29,68,000/- during said period. On the other hand the Appellant has argued that
the refund claim for the month of March,2010 was governed by Notification No.
39/2001-CE dated 31.7.2001. The Appellant was eligible for refund of 39% of the
duty paid through PLA. Therefore, in 8 rebate claims, payment made in cash
amounting to Rs. 76.11 lakh was directed for re-credit, the Appellant had to
invest more money in their business for getting the rebate in cash during the
period from the date of sanction of rebate till re-credit was taken on
30/31.03.2010. Therefore, it was the Appellant who was affected for late
crediting of said amount instead of Revenue.

5.1  On going through the records, | find that the Appellant was availing
exemption under Notification No. 39/2001-CE dated 31.07.2001, as amended,
during the period from 27.3.2005 to 27.3.2010. This exemption was operated by
way of refund of Central Excise duty paid in cash through PLA. As per terms of
the said exemption Notification, the manufacturer had to first utilize all Cenvat
credit available to them on the last day of month under consideration, towards
payment of duty on goods cleared during such month and thereafter pay only the
balance amount in cash through PLA. The relevant provisions contained in clause
1A of Notification supra are reproduced as under:

“In cases where all the goods produced by a manufacturer are eligible for
exemption under this notification, the exemption contained in this notification shall
be subject to the condition that the manufacturer first utilizes whole of the CENVAT
credit available to him on the last day of the month under consideration for
payment of duty on goods cleared during such month and pays only the balance
amount in cash.”

Wrmd—

5.2 After examining the provisions of Notification No. 39/2001, | find that it
was obligatory on the part of the Appellant to take re-credit in their Cenvat
account pursuant to rebate claims sanctioned during the years 2007-08 and
2008-09 in view of the phrase “subject to the condition that the manufacturer first

utilizes whole of the CENVAT credit available to _him” appearing in clause 1A

reproduced above. By not availing re-credit in their Cenvat account during the
years 2007-08 and 2008-09, they were able to pay more duty in cash from their
PLA account which resulted in grant of excess refund to them, as correctly held

by the lower adjudicating authority.
5.3 The Appellant has pleaded that had they taken the said credit
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immediately after rebate sanctioning order, then they could have utilized the
said credit for payment of duty on export goods and could have utilized less cash
amount for payment of such duty, thereby could invest such cash differential
amount to boost their business and hence the Appellant is loser for the delay in
accounting for the re-credit amount. | find that this plea of the Appellant cannot
be entertained as when statutory provisions are clear and unambiguous, there
was no plausible reason for the Appellant not to follow them. |, therefore,

discard this plea of the Appellant being devoid of merit.

6. The Appellant has relied upon order dated 20.10.2010 passed by the then
Jt. Secretary(RA), New Delhi in their own case wherein the matter was
remanded to the rebate sanctioning authority with a direction that if any excess
duty is paid, the same being a deposit with Government, is to be returned to the
party in the manner in which it was paid. The Appellant has contended that
since duty was paid in cash from PLA in the rebate orders involved in the present
case, amount ordered to be re-credited in Cenvat account should have been
refunded in cash. | have gone through the said order dated 20.10.2010 passed by
the Jt. Secretary (RA), New Delhi as well as rebate sanctioned orders involved in
the present case. | find that claim of the Appellant that duty was paid in cash in
8 rebate claims involved in the present case is contrary to facts as evident from
details of rebate claims reproduced herein under:

(Amount in Rs.)

SI. | Rebate order No & | Total rebate Duty paid from | Duty paid from

No. | Date claim PLA Cenvat

1. |2219/07-08 dated 3,02,02,833 1,30,203 3,00,72,630
24.3.2008

2. |2165/07-08 dated 2,28,44,767 2,27,75,499 69,268
10.3.2008

3. | 2166/07-08 dated 31,91,044 20,03,990 11,87,054
10.3.2008

4. |168/07-08 dated 1,03,66,749 47,82,761 55,83,988
4.6.2008

5. [ 462/07-08 dated 73,92,614 35,47,147 38,45,467
8.12.2008

6. |461/07-08 dated 3,23,35,930 3,16,37,269 6,98,661
8.12.2008

7. |460/07-08 dated 90,36,689 20,58,066 69,78,623
8.12.2008

8. |1974/07-08 dated 9,90,01,847 6,68,75,198 3,21,26,649
19.12.2007

well from Cenvat account. The rebate sanctioning authority deducted the duty
paid in cash from rebate claim amount and arrived at rebate sanctionable
amount due to reason that the Appellant has already availed refund of duty paid

in cash from PLA in the subsequent month in terms of Notification No. 39/2001-
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CE dated 31.7.2001. Thus, the rebate claim amount was entirely consisted of
duty paid from Cenvat account only. The rebate sanctioning authority sanctioned
the rebate claims but restricted the rebate payment in cash to the extent of FOB
value of exports and ordered for re-credit of balance amount in Appellant’s
Cenvat Account. | find that the orders passed by the rebate sanctioning authority
are in consonance with the direction of the Jt. Secretary(RA), New Delhi to the
extent of returning the excess amount in the manner in which it was paid. The

contention of the Appellant is, thus, contrary to the facts and | have no option
but to discard the same.

7. The Appellant has contended that Show Cause Notice was issued after
scrutiny of Cenvat register for the month of March, 2010 forwarded along with
Refund claim; that they had incorporated details of re-credit in their ER-1 return
for the month of March, 2010 and that fact of re-credit was in the knowledge of
the Department and hence extended period of limitation is not invokable and no
penalty can be imposed. | find that the Appellant had availed re-credit of Rs.
76.11 lakhs in their Cenvat account on 30/31.3.2010 which pertained to rebate
claims sanctioned in the years 2007-08 and 2008-09. The Appellant was required
to avail said re-credit at material time in 2007-08 and 2008-09. The non-
availment of re-credit in Cenvat account in 2007-08 and 2008-09 by the
Appellant was not voluntarily disclosed by the Appellant but it was revealed
during audit scrutiny of Cenvat register for the month of March, 2010 submitted
along with refund claim. Thus, the Appellant had suppressed this material fact
from the Department which resulted in sanction of excess refund to the
Appellant to the tune of Rs. 29.68 lakhs during the years 2007-08 and 2008-09.
Thus, ingredients required for invoking extended period of limitation under
Section 11A(4) of the Act existed in the present case. Hence, extended period of
5 years was rightly invoked in the Show Cause Notice for demanding erroneously
sanctioned refund in terms of Section 11A of the Act. Merely because the
Department had acquired knowledge of the irregularity of the Appellant, the
suppression would not be obliterated. | rely on the judgement passed by the
Hon’ble High Court of Gujarat in the case of Neminath Fabrics Pvt. Ltd.
reported as 2010 (256) E.L.T. 369 (Guj.), wherein it has been held that, \@\/\w/

“16. The termini from which the period of “one year” or “five years” has to be
computed is the relevant date which has been defined in sub-section (3)(ii) of
Section 11A of the Act. A plain reading of the said definition shows that the
concept of knowledge by the departmental authority is entirely absent. Hence, if
one imports such concept in sub-section (1) of Section 11A of the Act or the
proviso thereunder it would tantamount to rewriting the statutory provision and no
canon of interpretation permits such an exercise by any Court. If it is not open to the
superior court to either add or substitute words in a statute such right cannot be
available to a statutory Tribunal.

17. The proviso cannot be read to mean that because there is knowledge the
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suppression which stands established disappears. Similarly the concept of
reasonable period of limitation which is sought to be read into the provision by
some of the orders of the Tribunal also cannot be permitted in law when the statute
itself has provided for a fixed period of limitation. It is equally well settled that it is
not open to the Court while reading a provision to either rewrite the period of
limitation or curtail the prescribed period of limitation.

18. The Proviso comes into play only when suppression etc. is established or
stands admitted. It would differ from a case where fraud, etc. are merely alleged and
are disputed by an assessee. Hence, by no stretch of imagination the concept of
knowledge can be read into the provisions because that would tantamount to
rendering the defined term “relevant date” nugatory and such an interpretation is
not permissible.

19. The language employed in the proviso to sub-section (1) of Section 11A, is,
clear and unambiguous and makes it abundantly clear that moment there is non-levy
or short levy etc. of central excise duty with intention to evade payment of duty for
any of the reasons specified thereunder, the proviso would come into operation and
the period of limitation would stand extended from one year to five years. This is
the only requirement of the provision. Once it is found that the ingredients of the
proviso are satisfied, all that has to be seen as to what is the relevant date and as to
whether the show cause notice has been served within a period of five years
therefrom.”
7.1 In view of above, | uphold confirmation of demand under Section 11A(4)
of the Act. It is natural consequence that the confirmed demand is paid along
with interest at applicable rate under Section 11AB/11AA of the Act. |,

therefore, also uphold the order to pay interest on confirmed demand.

7.2  Regarding imposition of penalty under Section 11AC of the Act, | have
already held in para supra that the Appellant had suppressed the material facts
from the Department with intent to evade payment of duty. Hence, the
Appellant was rightly held liable to penalty under Section 11AC of the Act. |
therefore uphold the penalty imposed under Section 11AC of the Act.

8. In view of above, | uphold the impugned order and reject the

appeal.

8.1 3fierehal gaRT gof I IS 3rdier T fAIeRT 3T alsh | fFar Smar g |

8.1 The appeal filed by the Appellant is disposed off as above.

0

TR~
(FHR FAT )10 v &
froa g TFA(3rieH)
By R.P.A.D. e (aied)

To,

M/s Man Industries (India) Ltd,
485/2, 503/1 &492,

Anjar Mundra Highway,
Village Khedoi, Anjar,

District Kutch.
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Copy to:-

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for kind information please.

2) The Commissioner, GST & Central Excise, Gandhidham Commissionerate,
Gandhidham for necessary action.

3) The Dy. Commissioner, Central Excise & Service Tax, LTU, GLT-8, 29" floor,
World Trade Centre, Cuffe Parade, Mumbai. '

—4) Guard File.
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