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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

yet ,tronai tet .siteer1/ ieq, 3trnt, -ie trter/  , ,aieI.wi  I anthttml c'ilu i&I,i trth 

5f 3t1r / 

Arising out of above mentioned 010 issued by Additional/JointiDeputy/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar I Gandhidham 

r 3i'l'44ic1I & r -ii -i trd tiiiT /Name & Address of the Appellant & Respondent 

MIs. Man Industries (India) Ltd.485/2, Anjar Mundra Highway,Village Khedoi, Tal: 

Anjar,Dist: Kutch-3701 10. 

3r(3tt1t) C4)  #13 E5I1Pi cts * 411 ti1flt I i1t°i i 11T8T 3f'tttW iC( 4t d1 lI 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

(A)
3Tate f -o 3t1811efl1, 1994 rt T86i3 .d1.ld i* iutt 1/ 
fioit   3tfl t ai( 3tfrfPT tii11'i tt1 3f?tF1, ' c'il  t1 3t1RRT 1944 t Vm 356 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the 
Finance Act, 1994 an appeal lies to:- 

(u) 1qtar ojc.i * efr t.'1c lftJTr '.-li jrwO.i lic'.j, aioi 31t11j4'Nr .-eiei1l,*tuj ¶1 tft15   4 
2, 36't. i. 1, lt, t 1 aiifi i1v I, 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, BK. Puram, New Delhi in all 
matters relating to classification and valuation. 

(ii) ilei e11'r 1(a) * ptnr lv attftFIt 3TFITaT tw mft 3141* ttts1r itR1, 'itle c'1iO tF1 tt 1ai#t 314'14Pt eeTTrll7ur 
(1 -?c) T q'e lar 4lfwT, ,IcIle , Tff 3fltTt 3ieiieic,- 3°°tt lt t ',ii.l) tnIv I! 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 314ltnt iieile.°i i 3ftftj 1 1 3c-'-ilO 81 (314ff) Ieoeoet, 2001, 1lei 6 Mtr1 ¶8ltflftt I' 
Ma EA-3 f TlT f1* * tt uile I sj* * tai ar ew *r ip ,a t ar 41 
c'i'iiel ItSIT .xii, ee 5 TiTti TF  31, 5 lRTTW cttv OtT 50 ci5 5tlV  d 3Tt1Ot1 50 vea qV * 311f3Ot Ot arvrlr: 1,000/- 

*, 5,000/- 'ent* 3151a1 10,000/- aT* OtT mi1tft TtOtT ri $t tt1 e,'i.i *l f/IT/Iftfr wr tt°T1sr, 1*llTfr 31414101 
$t tnmr e Feq, i-ci * ilf~.je. th coir ,,nt rrc rtoIr ,,tt.r viTtlnr I 

ra1tr flI'tc t 8iiii, *1 $1 3t ITlIST * 'lw eile otr ee)lci 31414101 ieil)a,tui *1 TItter tsTtT I 101tSI01 3tTTr (T 34T) o 
l' 3Btfl-'401 1 Ot101 500/- ertr T lttflftTt Tr TtOIT .ir p'lu li 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 I as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 
1,000/- Rs.50001-, Rs.10,000/- where amount of duty demand/interestlpenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and 
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public 
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal 
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

31414101 tOtTZT11t1TUr 1 *wini 3tflfr, Ii 3t1T1z, 1994 41 tim 86(1) 3i 1ei  ¶iiae'1l, 1994, r TTer 9(1) fl (B)
wq01 S.T.-5 * tli * $1 5lT  01 j10 OtT1 1i 3{1TT 1 l01 3141* 41 0141 t,  '3l 11101 * ii 1* 

(311* 4 w ijilt,j fl41 at1e) 3)T sl* 4 0101 4 or 'i1 Tlrt oi#t *1 TtYOT ,m,i 41 11101 3fiT dm01 01011 

ii, 5 Ttr OtT 311* 0151, 5 Oti sIT 50 nr qv 1101 3t5T 50 ThU 11qv 4 3tt3q' pIt 011111: 1,000/- T4, 5,000/- 
q4 MImI 10,000/- 01r4 r 1tfift1 r 41 ii1 ir.i il ftt/ffr Tt 011 i0di., 11014101 3ltft4lsl -ieiF1#.e $1 11100 

*ie'. 1)-ci 0tThT 44141 410ll1.i'4, 81* ,T,eio 'it ail,,i t01 fli'i-c ei1 fei 311011 Oti%il I 11Ot11* $Drc T PTTl151, 

r $1 r nser * 1sti ile e110 3t4141s1 tmisuibui 41 ttuvi 11m I pes 3t41r ( 3) 41v 331*0101-0101 41101 

500/- 010101 011 141ñftr IrmI 31511 iC taTr lI 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a 
copy of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 
1000/- where the amount of.service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the 
amount of service tax & interest demanded & penalty levied is more than five Iakhs but not exceeding Rs. Fifty Lakhs, 
Rs.10,000I- where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the 
form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place 
where the bench of Tribunal is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/- 



(C) 

(I) 

(v)  

(vi)  

(D) 

(i) f8yr 31 ISTr, 1994 r oir 86 T 3-tsrr3 (2) om(2A) 3(kr 6t t STaft 3tft, oi ¶rorc'?l, 1994, * 11eJ4 9(2) tt 

9(2A) eid flstrfyr S.T.-7 *r SIT rivft rr se'h air 31iSI1, relsr s - rro tr 3rmT 3IT, Snr (3T4lSI), wtzr ic-410 trtSn 

oeIr tn1yr 3rTnt fly iflsr ii (si iy 1t wssi1lTr kfi r1rtiv) 3llT 3TTyf onrI I6re. 3fpmyr 3ISISIT swr'rrt, 

SrY tTIT/ 1ul'M, 3TflTr esriSn1ur 3IMSnr ES SnS Sn  * ai 3Rt r 91 tft ITRI     ffMt I I 
The appeal under sub seclion (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) flj.tt Iir, *eRr  tr ry 3fftylsy te1ewr () r Trf r4leff r  5'rI4 rSnr 31 1lSThT 1944 
13111 35ITttr 3t31tTT, S kU st11, 1994 T 13111 83 1 3(315)11 31TSn1 Ift SITa, *r * . 1r 3t1Ir 
trr)ur 31tft1r  sio tt/r z thr 10 q1r (10%). SIw 7r r).ir )ai)~rt , Sn .,.11, si eer  

(or(~,i , Tai Sntytw1 ¶et ULt, etrtf1 31115)1151111 r ITth?t 3t'11t11 sr Tt1T 6  * 3IISn 1 8l 
jcrIc Sn1 ITIT 3{TPtr 1TTi 51IT reSn' * ¶J-1 1lr 

(I) tmh1r3ryt5)yfi 
(ii) STls 51511 t tt 'T ec'tcr rift 
(5) srr eiio Il  6 itt5)r sr i 

- etr ft TT 13111 1 9Tht1Sn Iftzr (It. 2) 3r1I11lswT 2014 3n * ft 3r4trrrT tii1I1rt trst ftnillthsi 

let 3iet( 'Tn 3~hIr nft c'IIflTt 1l/ 
For an appeal to be filed before the CESTAT. under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 
Under Central Excise and Service Tax, Duty Demanded shalt include 

(i) amount determined undor Section 11 D: 
(ii) amount of erroneous Cenvat Credit taken: 
(5) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

$11111 e,wr q.i,trr 3tT8et: 
Revision application to Government of India: 
Ir 31I5r ft rtaTUr i1r ITd iifr , 1e cltri tlier 3dI1sr1I, 1994 ft tim 35EE * 3tItilTf 31ST 

111111 lit'eR, ttett8Ter 3IT313T fcci SireS, (l'It- 1srisr, sttnft  ,'8aoj ltr ireter, irer, ent, t 1t-i 10001, 
.,rr.ir srtfry I 

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New oelhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B bid: 

i,ei1 * 511Sr , 1151  e'eel.S 11ft 51111 11't  T8TI 515 1 4JdI.5.{ i )1w1 511 fttft 31Sn 'ererr.l Sn 
Ilehi 515   315111 515 '-lI('Iebl ' Sn 1'18 115111 315 * Sn 315111cr * 31111 i ie4tur * t(ti, fft  srr 

FT5) met * ree i'r,ei.i 1 J11j1c1 *1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

311111 er5. 5ift wç ST th fts * )r * 3Tt s$ sr sr'rt0 Z ()c) t 
1I,SfrlllIet*1e161  
In case of rebate of duly of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

s,-'rr trt Sn 311111131 (Soit ft1T STIlT *1  'rrr'r Sn 8I131 st iltet fIsñ11 )'er strn i I 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

311Tr sft 3ITZt31lT (tltftIr) T ctcll(r fcd 3ftljmsT (et. 2), 1998 ft ITTU 109 T ar1 (1ed ft drer 3153511 eirei1  g 311 5115 * 
1T?Ir ¶iv SW lI 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

t TlftSn s deer EA-8 , sit ft flolzr ,s-4rO.T SnSn (3ltftyr)  ¶lrerirarft, 2001, r 1qi 9 *r 3)115)31 llt , 

Ir 3tr1r euI 3 3135 1 31115)31 ft .ai srftn I s're,i 3115)531 31t1 31t 3Il5)r 11 311(tIr 3ff31 ft 8't tftstr e ft rr.4 
51131 t l.-\e scqrO ttes; 3I1lftSt3T, 1944 ft 1315 35-EE 1  1'ffttfttr ft 315111ft *r 511aSn i titt Sn TR-6 ft 

1c't1 ft ,,rr.1) srt1vi / 
The above application shalt be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

rer 31rer itt 31sr ¶-i11,i fiiitftyr trim ft 315131* ft rit sftn I 
 Crld.1 eSH riilr  c'1131 511 se  1151 t lfr e4 200/- Sn idIe 1ei 1W 3))lf  51f  151351 1111 11tST 51'1 * , lk31 't yft 

e9 1000 -/ 111 8ll11T51 fI.rII ,,rry I 
The revision applcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more then Rupees One Lac. 

T1? 531 31t5)Tt * 3131 3T11fr Sn W1I1F 111*513 31,1 311it511 itt 51ST 111 1edvi, i9kc1 T * fer ti1 51iftitl 531 itt 
q5)twi) 5)  fv 531131 Ur51ftim3Il31S14T *im3IT53T)eI ',rirtr I I 

In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of As. 100/- for each. 

.-elerrie tItRI 3T1tl1rrJT, 1975, itT 3w11fft-I 3155111 91 3115)51 011 11T1W 3115)51 ft Sn fittitfttr 6.50 s 
.-ererere trim ftftn 11511 f'l.rr er1vi / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

fli SW, it0l31 ic'IIc tle ST 1ar'r 31tftft5r .-eiei13erw (srrlt 118I) ¶e1r, 1982 * a1),i ST 313131 I1e1311r irji  sit 
et7J4rt we,1 ai  f)e'iY F 31)1 Sf1 '-stier 31f31f1431 fitwll 1rrtr l / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

3511 331flIllsr iIs,itt sit 3f1er der e  *  cqw, ff1tlT 31)1 1fl.1d1 tllSttt* itt 1, 31tft1111f1 fit51lsftvr aeeic 
www.cbec.gov.in  sit 5)111 1Sr  f1 I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer 10 the Departmental website www.cbec.gov.in  



AppeaL No: V2/18/GDM12018-19 

:: ORDER IN APPEAL::  

M/s Man Industries (India) Ltd, 485/2, 503/1 Et492, Anjar Mundra 

Highway, Village Khedoi, Anjar, District Kutch (hereinafter referred to as 

"Appellant") filed appeal No. V2/18/GDM/2018-19 against Order-in-Original No. 

LTU/MUM/CX/DC/ KKP-13/2016-17 dated 23.12.2016 (hereinafter referred  to as 

'impugned order') passed by the Deputy Commissioner, Central Excise Et Service 

Tax, LTU, Mumbai (hereinafter referred to as 'lower adjudicating authority') :- 

2. The brief facts of the case are that the Appellant having Registration No. 

AAACM2675GXM003 and engaged in the manufacture of pipes falling under 

Chapter 73 of the Central Excise Tariff Act, 1985 was availing area based 

exemption under Notification No. 39/2001-CE dated 31 .07.2001. As per scheme 

of this Notification, exemption was available by way of refund of Central Excise 

duty paid in cash through PLA, as per rates prescribed under Notification No. 

16/2008(N.T.) dated 27.03.2008. The refund was subject to condition that the 

manufacturer had to first utilize all Cenvat credit available to them on the last 

day of month under consideration for payment of duty on goods cleared during 

such month and pay only the balance amount in cash. The Appellant commenced 

commercial production on 27.03.2005 and was eligible for exemption for 5 years 

i.e. till 27.3.2010 in terms of Notification No. 39/2001-CE dated 31 .07.2001. The 

Appellant was eligible for refund at the rate of 39% of gross duty paid in terms of 

Notification No. 16/2008(N.T.) dated 27.03.2008. 

2.1. The Appellant filed rebate claims before the rebate sanctioning authority 

who sanctioned the rebate claims but restricted rebate payment in cash to the 

extent of FOB value of exports and ordered for re-credit of balance amount in 

Appellant's Cenvat Account during the years 2007-08 and 2008-09 as per 

following details: 

(Amount Rs. in Lakh) 

SI. 
No. 

Rebate Order No. & Date Re-credit amount 
In Cenvat Account 

1.  2219/07-08dated24.3.2008 39.97 
2.  2165/07-08 dated 10.3.2008 0.04 
3.  2166/07-08 dated 10.3.2008 0.96 
4.  168/07-08 dated 4.6.2008 7.36 
5.  462/07-08 dated 8.12.2008 2.55 
6.  461/07-08 dated 8.12.2008 0.92 
7.  460/07-08 dated 8.12.2008 5.79 
8.  1974/07-08 dated 19.12.2007 18.52 

Total 76.11 

2.2 The Appellant did not take re-credit in Cenvat Account but challenged the 

orders before the then Commissioner (Appeals), Rajkot who vide Orders-in-

Appeal No. 132-134/2008/Commr(A)/Raj dated 26.5.2008 and 242-246/2008/ 

Page 3 of 11 



Appeal No: V2/18/GDM/2018-19 

Commr(A)/Raj dated 29.8.2008 rejected the appeals. Being aggrieved, the 

Appellant filed Revision Applications before the Joint Secretary(RA), New Delhi. 

2.3 On Audit scrutiny of Cenvat register for the month of March, 2010 

forwarded by the Appellant along with refund claim sanctioned vide Refund 

Order dated 06.5.2010, it was found that the Appellant had availed Cenvat 

credit of Rs. 76.11 lakh on 30/31.03.2010 i.e. after their exemption period of 5 

years under Notification No. 39/2001-CE dated 31 .7.2001 was over, in respect of 

rebate sanction orders listed in Para 2.1 supra. It was alleged that the Appellant 

delayed availing of Cenvat credit in respect of said rebate orders in respective 

months in the year 2007-08 and 2008-09 in order to enhance duty payment 

through PLA which led to grant of excess refund of Rs. 29.68 lakhs (39% of Rs. 

76.11 lakhs) to them. 

2.4 Show Cause Notice No. LTU/Mum/CX/GLT-6/MAN/CERA/397/2011/PT-1 

dated 7.10.2013 was issued to the Appellant calling them to show cause as to 

why erroneously refunded amount of Rs. 29,68,000/- should not be recovered 

from them under Section 11A(4) of the Central Excise Act, 1944 (hereinafter 

referred to as "Act") along with interest under Section 11AB ibid and proposing 

imposition of penalty under Section 11AC of the Act. 

2.5 The Show Cause Notice was adjudicated by the lower adjudicating 

authority vide the impugned order who held that non avaitment of re-credit 

amount in Cenvat Account by the Appellant during the relevant period resulted 

in more payment of duty through PLA which resulted in sanction of excess refund 

of duty of Rs. 29,68,000/- under Notification No. 39/2001-CE dated 31 .07.2001, 

which is recoverable from them along with interest. 

2.6 The lower adjudicating authority vide the impugned order confirmed 

demand of Rs. 29,68,000/- under Section 11A(4) of the Act and ordered for its 

recovery along with interest under Section 11AB upto 07.11.2011 and under 

Section 11AA thereafter and imposed penalty of Rs. 29,68,000/- under Section 

11AC of the Act. 

3. Being aggrieved with the impugned order, Appellant preferred appeal on 

the following grounds:- 

(i) The lower adjudicating authority has wrongly confirmed the demand and 

imposed penalty without considering factual position and submission of the 

Appellant. The Appellant had challenged the order of the Commissioner 

(Appeals) before the Joint Secretary (RA) by filing Revision Application. Vide 

Order No. 1587-1589-10-CX dated 20.10.2010, the Jt. Secretary remanded the 

matter to the original authority with direction that if any excess duty is paid, 

Page 4 of 11 



AppeaL No: V2/18/GDM/2018-19 

the same being a deposit with Government, is to be returned to the party in the 

manner in which it was paid. Duty was paid in cash from PLA in the rebate 

orders involved in the present case. Hence, amount ordered to be re-credited 

has to be refunded in cash. The revision order of Jt. Secretary (RA) is final and 

cannot be challenged by the Department as held by the Hon'ble CESTAT in the 

case of md Metal extrusions Pvt Ltd-2013(289) ELT 106. 

(ii) The Appellant waited for a long period after filing Revision Application 

before the Jt. Secretary for favourable order. However, due to delay in deciding 

Revision Application involving huge amount of Rs. 76.11 lakh, their financial 

condition was getting affected. Hence, on the basis of Order-In-Original, they 

took said Cenvat credit of Rs. 76.11 on 30/31.03.2010. The said amount of Rs. 

76.11 lakh was paid by the Appellant in cash towards duty on clearance of their 

export goods and thus no relation to Cenvat account and cannot be reckoned as 

credit balance as envisaged in Notification No. 39/2001-CE. When the 

adjudicating authority would allow rebate in cash pursuant to remand order of 

Jt. Secretary, the Appellant will reverse the credit so availed on 30/31.03.2010, 

there will neither be any issue of non taking of Cenvat credit by Appellant during 

relevant period as per rebate orders nor there will be issue of excess refund. 

(iii) The rebate claim for the month of March,2010 was governed by 

Notification No. 39/2001-CE dated 31.7.2001 and was eligible for refund of 39% 

of the duty paid through PLA. Therefore, in 8 rebate claims, payment made in 

cash amounting to Rs. 76.11 takh was directed for re-credit, the Appellant had 

to invest more money in their business for getting the rebate in cash during the 

period from the date of sanction of rebate till re-credit was taken on 

30/31.03.2010. Therefore, it was the Appellant who was affected for late 

crediting of said amount instead of Revenue. Had the Appellant taken the said 

credit immediately after rebate sanctioning order, then they could have utilized 

the said credit for payment of duty on export goods and utilized less cash 

amount for payment of such duty, thereby could invest such cash differential 

amount to boost their business. Therefore, it is clear that the Appellant is loser 

for the delay in accounting for the re-credit amount.
1' 

(iv) The orders of the rebate sanctioning authority were defective as the Jt. 

Secretary (RA) in Order dated 20.10.2010 has held that duty paid to be rebated 

in the manner it was paid. Therefore, such duty ordered for re-credit having 

been paid in cash was available for cash rebate to the Appellant at the time of 

sanction of rebate claims. Hence, such defective orders cannot be used to 

illegally recover Rs. 29,68,000/-. 
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AppeaL No: V2/18/GDM/2018-19 

(v) The contention of the adjudicating authority that by voluntary taking re-

credit by them in March, 2010 when their Revision Application was pending, the 

order of Revision Application becomes infructuous is baseless and without any 

authority. Merely taking credit by them, the issue/dispute does not get decided 

automatically when the appeal proceedings are pending and the Appellant is 

pursuing the dispute. The department is bound to follow the instructions/order 

passed by the Jt. Secretary (RA) and decide the issue of rebate claim afresh. 

(vi) The finding of the lower adjudicating authority that the Appellant did not 

avail credit and paid more amount of duty by cash in order to avail more refund 

is baseless. They incorporated re-credit for the month of March,2010 in their 

monthly ER-i return for the month of March, 2010.Hence, the fact of re-credit 

was in the knowledge of the Department. Therefore, extended period of 

limitation is not invokable in this case and no penalty can be imposed. The 

Appellant relied on the following case laws:- 

(a) MTR Foods Ltd- 2012(282)ELT 196; 
(b) Orissa Bridge Et Construction Corp. Ltd-2011 (264)ELT 14; 
(c) Kushal Fertitisers (P) Ltd- 2009(238) ELT 21; 
(d) Rajkamal Plastics-2004(1 63)ELT 312; 
(e) Maheshwari Mills Ltd-2004(165) ELT 246; 
(f) Raja Ram Corn Products-2004(167)ELT 410; 
(g) Syncom Formulation(I) Ltd- 2004 (172) ELT 77. 

(vii) That penalty under Section 11AC of the Act comes into play in the matter 

of fraud, collusion, wilful mis-statement or suppression of facts with intent to 

evade payment of duty. In this case, no such ingredient is present. Everything 

was in the knowledge of the Department. Further, the emergence of case is due 

to erroneous rebate order passed by the sanctioning authority. Therefore, 

imposition of penalty under Section 11AC is not correct and legal. 

3.1. In Personal Hearing, Shri Ankur Upadhyay, Advocate appeared on behalf 

of the Appellant and reiterated the grounds of appeal and submitted that the 

demand notice dated 9.10.2013 is time barred as it has raised their action of 

2007-08 a 2008-09 i.e. beyond period of 5 years; that in view of above appeal 

may be allowed. 

Findings:- 

4. I have carefully gone through the facts of the case, the impugned order, 

written as well as oral submissions made by the Appellant. The issue to be 

decided is whether the Appellant has availed excess refund under Notification 

No. 39/2001 -CE dated 31 .07.2001 or not. 

5. I find that the lower adjudicating authority has confirmed demand on the 
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grounds that the Appellant intentionally did not avail re-credit in their Cenvat 

account pursuant to rebate claims sanctioned during the years 2007-08 and 

2008-09 when the Appellant was availing the benefit of exemption Notification 

No. 39/2001-CE dated 31.7.2001 and took Cenvat credit of Rs. 76.11 takhs in 

their Cenvat account on 30/31.3.2010 after exemption period of 5 years in terms 

of notification supra was over, which resulted in excess payment of Rs. 

29,68,000/- during said period. On the other hand the Appellant has argued that 

the refund claim for the month of March,2010 was governed by Notification No. 

39/2001-CE dated 31 .7.2001. The Appellant was eligible for refund of 39% of the 

duty paid through PLA. Therefore, in 8 rebate claims, payment made in cash 

amounting to Rs. 76.11 lakh was directed for re-credit, the Appellant had to 

invest more money in their business for getting the rebate in cash during the 

period from the date of sanction of rebate till re-credit was taken on 

30/31.03.2010. Therefore, it was the Appellant who was affected for late 

crediting of said amount instead of Revenue. 

5.1 On going through the records, I find that the Appellant was availing 

exemption under Notification No. 39/2001-CE dated 31.07.2001, as amended, 

during the period from 27.3.2005 to 27.3.2010. This exemption was operated by 

way of refund of Central Excise duty paid in cash through PLA. As per terms of 

the said exemption Notification, the manufacturer had to first utilize all Cenvat 

credit available to them on the last day of month under consideration, towards 

payment of duty on goods cleared during such month and thereafter pay only the 

balance amount in cash through PLA. The relevant provisions contained in clause 

1A of Notification supra are reproduced as under: 

"In cases where all the goods produced by a manufacturer are eligible for 
exemption under this notification, the exemption contained in this notification shall 
be subject to the condition that the manufacturer first utilizes whole of the CENVAT 
credit available to him on the last day of the month under consideration for 
payment of duty on goods cleared during such month and pays only the balance 
amount in cash." 

5.2 After examining the provisions of Notification No. 39/2001, I find that it 

was obligatory on the part of the Appellant to take re-credit in their Cenvat 

account pursuant to rebate claims sanctioned during the years 2007-08 and 

2008-09 in view of the phrase "subject to the condition that the manufacturer first 

utilizes whole of the CENVAT credit available to him"  appearing in clause lÀ 

reproduced above. By not availing re-credit in their Cenvat account during the 

years 2007-08 and 2008-09, they were able to pay more duty in cash from their 

PLA account which resulted in grant of excess refund to them, as correctly held 

by the lower adjudicating authority. 

5.3 The Appellant has pleaded that had they taken the said credit 
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immediately after rebate sanctioning order, then they could have utilized the 

said credit for payment of duty on export goods and could have utilized less cash 

amount for payment of such duty, thereby could invest such cash differential 

amount to boost their business and hence the Appellant is loser for the delay in 

accounting for the re-credit amount. I find that this plea of the Appellant cannot 

be entertained as when statutory provisions are clear and unambiguous, there 

was no plausible reason for the Appellant not to follow them. I, therefore, 

discard this plea of the Appellant being devoid of merit. 

6. The Appellant has relied upon order dated 20.10.2010 passed by the then 

Jt. Secretary(RA), New Delhi in their own case wherein the matter was 

remanded to the rebate sanctioning authority with a direction that if any excess 

duty is paid, the same being a deposit with Government, is to be returned to the 

party in the manner in which it was paid. The Appellant has contended that 

since duty was paid in cash from PLA in the rebate orders involved in the present 

case, amount ordered to be re-credited in Cenvat account should have been 

refunded in cash. I have gone through the said order dated 20.10.2010 passed by 

the Jt. Secretary (RA), New Delhi as well as rebate sanctioned orders involved in 

the present case. I find that claim of the Appellant that duty was paid in cash in 

8 rebate claims involved in the present case is contrary to facts as evident from 

details of rebate claims reproduced herein under: 

(Amount in Rs.) 

SI. 
No. 

Rebate order No 8 
Date 

Total rebate 
claim 

Duty paid from 
PLA 

Duty paid from 
Cenvat 

1.  2219/07-08 dated 
24.3.2008 

3,02,02,833 1,30,203 3,00,72,630 

2.  2165/07-08 dated 
10.3 .2008 

2,28,44,767 2,27,75,499 69,268 

3.  2166/07-08 dated 
10. 3 .2008 

31,91,044 20,03,990 11,87,054 

4.  168/07-08 dated 
4.6.2008 

1,03,66,749 47,82,761 55,83,988 

5.  462/07-08 dated 
8.12.2008 

73,92,614 35,47,147 38,45,467 

6.  461 /07-08 dated 
8.12.2008 

3,23,35,930 3,16,37,269 6,98,661 

7.  460/07-08 dated 
8.12.2008 

90,36,689 20,58,066 69,78,623 

8.  1974/07-08 dated 
19.12.2007 

9,90,01,847 6,68,75,198 3,21,26,649 

6.1 It is apparent from the above that the Appellant had paid duty in cash as 

well from Cenvat account. The rebate sanctioning authority deducted the duty 

paid in cash from rebate claim amount and arrived at rebate sanctionable 

amount due to reason that the Appellant has already availed refund of duty paid 

in cash from PLA in the subsequent month in terms of Notification No. 39/2001- 
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CE dated 31 .7.2001. Thus, the rebate claim amount was entirely consisted of 

duty paid from Cenvat account only. The rebate sanctioning authority sanctioned 

the rebate claims but restricted the rebate payment in cash to the extent of FOB 

value of exports and ordered for re-credit of balance amount in Appellant's 

Cenvat Account. I find that the orders passed by the rebate sanctioning authority 

are in consonance with the direction of the Jt. Secretary(RA), New Delhi to the 

extent of returning the excess amount in the manner in which it was paid. The 

contention of the Appellant is, thus, contrary to the facts and I have no option 

but to discard the same. 

7. The Appellant has contended that Show Cause Notice was issued after 

scrutiny of Cenvat register for the month of March, 2010 forwarded along with 

Refund claim; that they had incorporated details of re-credit in their ER-i return 

for the month of March, 2010 and that fact of re-credit was in the knowledge of 

the Department and hence extended period of limitation is not invokabte and no 

penalty can be imposed. I find that the Appellant had availed re-credit of Rs. 

76.11 Eakhs in their Cenvat account on 30/3t3.2010 which pertained to rebate 

claims sanctioned in the years 2007-08 and 2008-09. The Appellant was required 

to avail said re-credit at material time in 2007-08 and 2008-09. The non-

availment of re-credit in Cenvat account in 2007-08 and 2008-09 by the 

Appellant was not voluntarily disclosed by the Appellant but it was revealed 

during audit scrutiny of Cenvat register for the month of March, 2010 submitted 

along with refund claim. Thus, the Appellant had suppressed this material fact 

from the Department which resulted in sanction of excess refund to the 

Appellant to the tune of Rs. 29.68 lakhs during the years 2007-08 and 2008-09. 

Thus, ingredients required for invoking extended period of limitation under 

Section 11A(4) of the Act existed in the present case. Hence, extended period of 

5 years was rightly invoked in the Show Cause Notice for demanding erroneously 

sanctioned refund in terms of Section hA of the Act. Merely because the 

Department had acquired knowledge of the irregularity of the Appellant, the 

suppression would not be obliterated. I rely on the judgement passed by the 

Hon'ble High Court of Gujarat in the case of Neminath Fabrics Pvt. Ltd. 

reported as 2010 (256) E.L.T. 369 (Guj.), wherein it has been held that, 

"16. The termini from which the period of "one year" or "five years" has to be 
computed is the relevant date which has been defined in sub-section (3)(ii) of 
Section 1 1A of the Act. A plain reading of the said definition shows that the 
concept of knowledge by the departmental authority is entirely absent. Hence, if 
one imports such concept in sub-section (1) of Section 1 1A of the Act or the 
proviso thereunder it would tantamount to rewriting the statutory provision and no 
canon of interpretation permits such an exercise by any Court. If it is not open to the 
superior court to either add or substitute words in a statute such right cannot be 
available to a statutory Tribunal. 

17. The proviso cannot be read to mean that because there is knowledge the 
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suppression which stands established disappears. Similarly the concept of 
reasonable period of limitation which is sought to be read into the provision by 
some of the orders of the Tribunal also cannot be permitted in law when the statute 
itself has provided for a fixed period of limitation. It is equally well settled that it is 
not open to the Court while reading a provision to either rewrite the period of 
limitation or curtail the prescribed period of limitation. 

18. The Proviso comes into play only when suppression etc. is established or 
stands admitted. It would differ from a case where fraud, etc. are merely alleged and 
are disputed by an assessee. Hence, by no stretch of imagination the concept of 
knowledge can be read into the provisions because that would tantamount to 
rendering the defined term "relevant date" nugatory and such an interpretation is 
not permissible. 

19. The language employed in the proviso to sub-section (1) of Section hA, is, 
clear and unambiguous and makes it abundantly clear that moment there is non-levy 
or short levy etc. of central excise duty with intention to evade payment of duty for 
any of the reasons specified thereunder, the proviso would come into operation and 
the period of limitation would stand extended from one year to five years. This is 
the only requirement of the provision. Once it is found that the ingredients of the 
proviso are satisfied, all that has to be seen as to what is the relevant date and as to 
whether the show cause notice has been served within a period of five years 
therefrom." 

7.1 In view of above, I uphold confirmation of demand under Section 11A(4) 

of the Act. It is natural consequence that the confirmed demand is paid along 

with interest at applicable rate under Section 11AB/11AA of the Act. I, 

therefore, also uphold the order to pay interest on confirmed demand. 

7.2 Regarding imposition of penalty under Section 11AC of the Act, I have 

already held in para supra that the Appellant had suppressed the material facts 

from the Department with intent to evade payment of duty. Hence, the 

Appellant was rightly held liable to penalty under Section 11AC of the Act. I 

therefore uphold the penalty imposed under Section 11AC of the Act. 

8. In view of above, I uphold the impugned order and reject the 

appeal. 

8.1 31cicbd\ c.c1F'U dl 3tfY1'(1 Y'&'1-c1 c1' tZ1T 'ic1 I 

8.1 The appeal filed by the Appellant is disposed off as above. 

(ç (-i 

1iTT 1T 31Icfd(34lc1) 

By R.P.A.D. (i1ftt) 

To, 
M/s Man Industries (India) Ltd, 
485/2, 503/1 &492, 
Anjar Mundra Highway, 
Village Khedoi, Anjar, 
District Kutch. 
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Copy to:- 

1) The Chief Commissioner, GST Central Excise, Ahmedabad Zone 
Ahmedabad for kind information please. 

2) The Commissioner, GST a Central Excise, Gandhidham Commissionerate, 
Gandhidham for necessary action. 

3) The Dy. Commissioner, Central Excise a Service Tax, LTU, GLT-8, 29th  floor 
World Trade Centre, Cuffe Parade, Mumbai. 
Guard File. 
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