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Appeal / File No. 0.1.0. No. Date
V2/113/RAJ2011 730/ST/Refund/2010 30.12.2010

HATS AU HE&T (Order—In—Appeal No.):
KCH-EXCUS-000-APP-152-2017-18

3TeRr &M fe=ten / Sy e T AR/
Date of Order: 24.01.2018 Date of issue:

FAR [AN, 3NIFA (3feq), Torhie garT aid /

Igassed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

25.01.2018

FR FgFA WG WF TIRFA] TEAF HGIA, FENT 309G YoF A, TFFIC /| AFHR [ meheraA| @R swia@a sl
A T F gl f

Arising out of above mentioned OlQO issued by Additional/Joint/Deputy/Assistant Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Gandhidham

rdfierhar & widardy & a9 vd yar /Name & Address of the Appellant & Responden. -
1.M/s. Gokul Overéeas,, Plot no 349 to 352, 368 to 376, 436 Sector 1V, KASEZ,
Gandhidham - 370 230

swamker(m)ﬁwﬁaﬁémmmﬁwmﬁm/mtwammwm%u
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

WA Yok FET IUE Yok 9 FaEl Jda Amnieter F wfa ada, Feiw seae uos wfafe 1944 fr o 358 F
st vd Raed T, 1994 1 uRT 86 ¥ Iada ITRTRE SO 1 o @A & U/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the
Finance Act, 1994 an appeal lies to:-

i Hegiwa § gealeud @ A O goF, FE 3 I U9 Rart SRR Farnfeer f {9y s, I wilE o
2, 3N F. g, 7% Rl w1 F el wie i '

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

SOFT oitedg 1(a) @ FAC T Al & oremEr 9w wfr S dom e, FEW seR yew vd dard wdeinr st
(faeee) #r uftan o OfsH, |, gfada aa, Wmmm 3¢oots FY Y A WRT Y

To the West regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

T St F Ty TR W & AT SR 30 1o (3nh) maEe, 2001, % Bmw 6 % siaia Ruiha e
T g9 EA-3 F1 AR il # aof Pran o wiie | st @ @0 B w9 U wid & @y, o 3 Aok & Al s i we
3R AT I FHAT, TIC 5 TG A IHQ HH, 5 A FIC AT 50 oG I GF UG 50 9@ T F HOF & ar wAe 1,000/
¥, 5000/ ¥ 3uar 10,000~ ¥ F WUiRa s qeF A 9fy G w1 RURE goF # e, wEta s
rARET AT F FeRrE WOR & A 4 R o widlees A F &% qary Al Wifha 8% 3T 4aRT BT ST R |
HeOT e & oA, 3% f 3@ A A o aRT o deida wheh snafieRor £ arar Rua ¥ | e Ry (8 3y &
fAT 3mEA-g7 & @7 500/ T9C w1 AUlA gow s ww a1

The appeal to the Appellate Tribunal shall be filed in gquadruplicate in form EA-3 / as prescribed under Rule 6 of Central
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs.
1,000/~ Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac., 5 Lac to 50 Lac and
above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated pubtic
sector bank of the place where the bench of any nominated public sector bank of the place where the bench of the Tribunal
is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-.

el smafReRor F wwat ande, faed yORww, 1994 1 uwr 86(1) ¥ awia VA Fmwardy, 1994, ¥

i wo7 ST.-5 § an wfaat F H o whl w@ sed wy O ey F eg ada B rh @ sEd aiy w F e at
& 9fy v e wifge) IR s @ wF ¥ ww vF 9fy F G, ST QT £ "/ =mrer A Afr W aemar

SAIAT, YU 5 @@ A 3ER FA, 5 TR TAC AT 50 W@ FIC g UG 50 1@ e ¥ 30w & A mAw

F gaT Sl Y@t §% FC A R ST AIRT | WS ST F I,
5 f1 3w wmr A Pt wiRe e qeita ardd Fmiter 1 arar T & | ' WY (R ) $ AT HeeauT oy
500/ F9C w1 fuiRea g s war gem U

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompaniec by a
copy of the order appealed against (one of guhj,qﬁjsﬁ_aill"ba certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & jriferest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the
amount of service tax & interest demanded~&.pPenalty levied.is more than five lakhs but not exceeding Rs. Fifty Lakhs,
Rs.10,000/- where the amount of service’ t8x /& interést demanded & penalty levied is more than fifty Lakhs rupees, in the
form of crossed bank draft in favour of jthe Assistait’ Registtar- of the bench of nominated Public Sector Bank of the place
where the bench of Tribunal is situated. i \ iglicatigr’r' made for grant of stay shall be accompanied by a fee of Rs.500/-.
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e appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule.9 (2) & 9(2A) of the Service Tax Rules, 1994 and shali be accompanied by a copy of order c;f Compmissione
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a cenified copy) and copy of the orde:

passed by the Commissioner authorizing the Assistant Commissioner issi
or Deputy Commissioner of C i i
to file the appeal before the Appellate Tribunal. P o Genlral Excisel Senvice Tax

mm:;w.mmeﬁwmmm(m)%mm#mﬁmﬁvmammwuﬁ
T 35w & sidd, S A Reha wfRfrwn, 1994 A 4Rt 83 & e darew a1 M om A 7§, o e & 9B e
m#mmmmgwmwm#m TR (10%), F& #0T va AT RaRa &, ar sE ST Sad sEeT
Raariea &, &1 s B s, wot B 36 ORT % St o B o A R 7 TR oF a0 9T @ SRE 6 @
SR 3eUIE YeF T YA & SAda wA BT v aee & BT v &

0 uRT 11 2 ¥ dada @A N

(i) AT AT T A TE TEa oy

(iigﬁﬁ grazamﬁma—mtﬁweatmﬁa' T WH

- Tg T 39 ORI & wau faedwr (|, 2) sfafaas 2014 & s

o 3 it 51 ol ey | 2) IR § 7 B whdw witwd ¥ wewer e
For'an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Acl, 1944 which is also made
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
op payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores,

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending i)efofe
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

T WHR HY aliaror rdga .

Revision application to Government of India:

$H AR F AR afeE Feafaild dweh #, F soue uew wfafaga, 1994 R g 35EE % v oigs & dadd et
Iiea, TRT WAR, T0ToT e §308, R #ww, Tored QHW, Wt AT, Saw &9 Haw, ¥EE AW, A8 Rear-110001, F
oy S Ao / .

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

e AT F T JEAE F A A, Ser qEad Rl me SRl FREm ¥ HER T F aeAd F el o Rel e s ar
T Bt o% MR Tp ¥ qEY WBR AT GHOAA F SNe, a1 R BN aE F @1 HSROT F A F wHeRor § e, R e ar
Blt M3 7 # A F g F @AHS AU

In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse

ARE & Al R usy w1 47 # | W W A F RRET A gged F wa oAl o SR SO geF F 9T (e &
AT #, I R & " R T ur a7 F Raa froah g/ .

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside [ndia.

I SemE e 1 I RT R oA F AR, AT @1 e A AT ia ey g/
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty.

gRRTT 3T ¥ eqien o & P F T S 3g8 Hd 5w yfaH va e RN dauel & qwa A #aE E SR R
IR S amgd (o) & T Rer w3 2), 1998 # a4 109 ¥ agw o & i Wi yum gy woar aw A
aie o aw g/

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

SRS HdEA Y & WA w97 W EA-8 F, St Y deh seuea e (o) P, 2001, & w9 ¥ sigda Rl ¥
T IRY F WIWY & 3 AF F AaAd f1 AT AR | SRIFT WS & WY AA WA T Wi gy 1 @ widw wese & el
R A FET IeUE YeF HUCAHA, 1944 F1 U 35-EE & e MR go A1 yEA & @A F AR W TR-6 F T
deraa &1 e wifgw) / i .

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

TliETeT aded ¥ wn fawrared fuiia gew B e B e o | '
25t Hone THRA UF AT SO A1 569 FH A A 9T 200/ O BT S0 AR AR weE WA UF W 9 @ S 8@ ar
F9I 1000 -/ FT frar s | : ' )

The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount involved is more than Rupees One Lac.

i 5w ey H e F EAEY & A Uedw A Ay F T qek e, I9Ed o & B e aiiid s anw &
aﬁagmﬁmf & w9 & e ety mﬁm?@ﬁﬂmﬁﬁ:maﬁ@mm‘mﬁu
in case, if the order covers various numbers of order- in Original, fee for each O..O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each.

TyERE Famed gew wivfana, 1975, & Il ¥ IEW A WRW F BAW Y A vfy W RuiRa 650 T
e Yok RfFe @ g aie /

One copy’of application or O.1.O. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp
of Rs. 6.50 as prescribed under Schedule-| in terms of the Court Fee Act, 1975, as amended.

T Uew, T IO UcE vd JaE A Fraftar (FE fafd) DmaAEd, 1982 & affq ve wew Wefeuad AWAl A
m%%?mmmﬁmmmmmﬁmmau

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service
Appellate Tribunal (Procedure) Rules, 1982.

mmqﬂmmmmﬁm@rwqw.Wmmm#m,mmm

www.cbec.gov.in & & ®F & |/ I ) .
For the elaborate, detailed and latest provisions relatingte.filing. of appeal to the higher appeliate authority, the appellant may

. #

refer to the Departmental website www.cqu‘:;go!:in




Appeal No:V2/113/RAJ/2011

ORDER-IN-APPEAL

The appeal has been filed by M/s. Gokul Overseas, Plot No. 349 to 352, 368
to 376, 436, KASEZ, Gandhidham 370230 (hereinafter referred to as 'the
appellant’) against below mentioned Order-in-Original (hereinafter
referred to as ‘the impugned order’) passed by the Deputy/Assistant
Commissioner, Service Tax Division, Rajkot (hereinafter referred to as 'the

lower Adjudicating Authority'), the details of which are as under:

Terminal
Handling
Charges,
Clearing
charges,
Documentation
Charges, Local
Charges,
Service
Charges,
Chance
Charges,
Ground
Charges,
Warehousing
Service, KPT
Wharfage
Charges,
Commission &
Certificate
charges.

01 | V2/113/RAJ/2011 | 730/ST/REFUND/2010 | V/18- 3,50,923
dt. 30.12.2010 01/ST/Ref/09-10
dt. 20.04.2010

VIA

Port
Rent

2. This appeal was transferred to Call Book in 2010 but retrieved now for
being decided. The brief facts of the case, are that the appellant
had filed refund claim under Notification No. 41/2007-ST dated 06.10.2007 as
amended, for service tax paid on various services utilized for export, namely,
Port Services [Section 65(105)(zn)], Custom House Agent Service [Section
65(105)(h)], Banking and other Financial services [Section 65 (105)(zm)],
Technical Inspection and Anatysis [Section 65 (105)(zzh)] and Storage and
Warehouse services [Section 65 (105)(zza)] etc. The lower adjudicating
authority on examining the invoices/bills, rejected the refund claim on the
basis that all documents fail to meet the requirements prescribed under Rule
4A of the Service Tax Rules, 1994; the refund had been claimed on the basis of
debit note and the debit note is not a valid document under Rule 4A(1) of
Service Tax Rules, 1994 for availing service tax credit or refund of service tax;
that the services like terminal handling charges, Bill of lading charges,
documentation charges, Managing logistics and related jobs including labour,
customs documentation charges are not specified services under Notification
No. 41/2007-ST dated 06.10.2007.,.... ..
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Appeal No:V2/113/RAJ/2011

3. Being aggrieved with the impugned order, the appellant has preferred

the present appeal on various grounds as detailed in the finding of this order.

4. The personal hearing in the matter was held on 06.11.2017 when Shri R
Subramanya, Advocate and Apeksha Subramanya, Consultant reiterated grounds
of appeal; submitted that the issue has already been covered by decisions of
CESTAT in the cases of Lupin Ltd 2017 (50) STR 185 (Tri.-Del.), K. Prashant
Enterprises 2016 (42) STR 149 (Tri.-Mum.), Galaxy Exports (Trading) 2017 (52)
STR 383 (Tri.-Del.), Tristar international 2016 (46) STR 406 (Tri.-Mumbai).

FINDINGS:

5. | have carefully gone through the Show Cause Notices, impugned order,
appeal memorandum and submissions made orally during the personal hearing.
The issue to be decided in this appeal is whether the impugned order is correct

in the facts and circumstances of the case or not.

6. | find that the appellant is a unit operating in Kandla SEZ and the period
of refund sought is October,2008 to December, 2008. | find that the refund
claim have been rejected by the lower adjudicating authority vide impugned
order on the various grounds, against which appellant has made various

submissions. Therefore, | proceed to decide the appeal observation wise.

7.1.1 The appellant claim for refund claim on services rendered like Terminal
Handling Charges, Documentation Charges, Port Ground Rent Charges has been -
rejected on the ground that the said services are not port services. As per
definition given in Section 65(82) of Act as it stood at the relevant time “port
service” means any service rendered by a port or other port or any person
authorized by such port or other port, in any manner, in relation to a vessel or
goods and the taxable port service as defined under Section 65 (105) (zn) of the

Act means services to any person, by a port or any other authoirsed by the

port, in relation to port services, in any manner. W

7.1.i In this regard, the appellant has placed reliance on the decision of the
Commissioner (Appeals) in the case of GPL Polyfills Limited reported at 2009
(14) S.T.R. 557 which is inapplicable in as much as the definition clearly says
that any service to be considered as port service should have been provided by

a port of any person authorized by the port. Whereas in the present case, since
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the appellant has not produced the copies of the invoices it cannot be decided
whether the refund which is sought by them is on the basis of the invoices

issued by the port or a person authorized by the port.

7.1.3 However, | find that CBEC vide Circular No. Circular No. 112/06/2009 -
ST dated 12.09.2009 had clarified the issue as under:

Circular No. 112/06/2009 - ST
F.No0.137/84/2008-CX.4
Government of India
Ministry of Finance
Department of Revenue
(Central Board of Excise & Customs)

Kededkk

New Delhi, dated the 12th March, 09

Sub:- Filing of claim for refund of service tax paid under notification No.
41/2007-ST dated 6/10/2007 - reg.

Notification No. 41/2007-ST, dated 6/10/2007 allows refund of service tax paid
on specified services used for export of goods. To resolve the procedural difficulties
arising in implementation of this refund scheme the Board has earlier issued circulars
No. 101/4/2008-ST, dated 12.5.2008 and No. 106/9/2008-ST dated 11.12.2008.

2. The Board has received further references from field formations and trade
seeking clarification on other procedural issues. These issues and the clarification are
discussed in the following Table.

TABLE

Clarification

S. Issue Raised
No.

VIl || The service provider providing
exporter.

services to the
provides various services. But
he has registration of only one
service. The refund is being
denied on the grounds that the
taxable services that are not
covered under the registration
are not eligible for such
refunds.

Notification No. 41/2007 ST provides
exemption by way of refund from
specified taxable services used for
export of goods. Granting refund to
exporters, on taxable services that
he receives and uses for export do

not require  verification of
registration certificate of the
supplier of service. Therefore,

refund should be granted in such
cases, if otherwise in order. The
procedural violations by the service
provider need to be dealt
separately, independent of the
process of refund.

Qi —

7.1.4 | also find that CBEC vide circular No. 106/9/2008-Service Tax dated
11.12.2008 had also clarified the issue as under:
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Circular No. 106 /9 /2008-ST

F.No.137/84/2008-CX.4
Government of India
Ministry of Finance
Department of Revenue
(Central Board of Excise & Customs)

dekdh

- New Delhi, dated the 11'" December, 08

Sub:- Filing of claim for refund of service tax paid under notification
No. 41/2007-ST dated 6/10/2007 - reg.

Notification No. 41/2007-ST, dated 6/10/2007 allows refund of service tax paid
on specified services used for export of goods. The Board has from time to time
examined the procedural difficulties arising in implementation of this refund scheme.
In this context, a circular (No. 101/4/2008-ST, dated 12.5.2008) was issued earlier
whereby the procedural difficulties that were being faced by the merchant exporters
and the exporters having multi location offices were resolved. Subsequently,
notification No. 32/2008-ST, dated 18.11.2008 has also been issued to (i) extend the
period of filing of refund claim by the exporter from 60 days to six month and from the
end of the quarter to which such refund claim pertains; and (ii) allow refund on
testing service, without any copy of agreement with the buyer of goods, if such testing
and analysis is statutorily stipulated by domestic rules and regulations.

2. The Board has received further references from field formations and trade
seeking clarification on other procedural issues. Trade has also reported delays in
sanction of refund claims. These issues and the clarification for streamlining of
procedures are discussed below.

4. ISSUE NO. li: One of the conditions of the notification is that the exporter claiming
exemption has actually paid the service tax on the specified services [para 1(c) of the
notification]. The other condition is that the refund claim shall be accompanied by
document evidencing payment of service tax [para 2(f) (ii) of the notification]. in this
regard the following issues have been raised.

(i) Whether the invoices/bills/challan issued by the service provider, showing service ,
tax amount could be treated as evidence that the exporter has paid the service tax. Q

(ii) The invoices produced by the exporters are at times not complete (i.e. does not
have STC code of service provider)

(ifi) One to one correlation between payment of ST and invoice is difficult in many

cases. W

CLARIFICATION: The invoices/challans/bills issued by supplier of taxable service, in
conformity with rule 4A of the Service Tax Rules, 1994, are reasonable evidence that
the services on which refund is being sought are taxable service. The compliance of
condition that exporter has actually paid the service tax rests with the exporter
claiming refund. Therefore, in so far as this condition is concerned, the refund claim
should be processed based on furnishing of appropriate invoices/ bills/ challan by the
person claiming refund and undertaking to the effect of payment of service tax by
him. For the purposes of compliance verification, random checks should be carried out
independently and where the refund amount is significant, post refund audit may also
be carried out.
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As regards incomplete invoices/bills etc., rule 4A of the Service Tax Rules, 1994
prescribes the statutory requirement. Compliance of this rule requires that the
invoices/challan/bills should be complete in all respect. Therefore, the exporter
claiming refund of service tax under notification No. 41/2007-ST should ensure in their
own interest that invoices/bills/challan should contain requisite details (name,
address and registration No. of service provider, S. No. and date of invoice, name and
address of service receiver, description, classification and value of taxable service and
the service tax payable thereon). Refund claim cannot be allowed on the basis of
invoices not having complete details as required verification cannot be carried out by
the department on the basis of incomplete invoices.

7.1.5 The above circulars issued by the CBEC clarifies that even if some
services are not specified in Notification No. 41/2007, refund of Service Tax of
paid on Terminal Handling Charges, Bill of Lading fees, documentation charges
etc. needs to be allowed as these services are used for export of goods, except

for the Invoice No. E8199B dated 16.03.2009 issued by M/s. Narendra Logistics
Pvt. Ltd. |

7.1.6 The appellant has claimed refund on the Debit note issued by M/s.
Narendra Logistics Pvt Ltd towards KPT wharfage charges. On this, the
appellant has not produced any documents authorizing M/s. Narendra Logistics
Pvt Ltd to collect wharfage charges on behalf of port. Since M/s. Narendra
Logistics Pvt Ltd is not authorized by Port, the appellant is not eligible for
refund under Port Services. Further the debit note is not a valid document
under Rule 4A(1) of the Rules. On perusal of Rule 4A(1) of the Rules, | find that
it refers to invoice, a bill or, as the case may be, a challan. Nowhere in the
rule, it has been mentioned that debit note is also a valid document. In
common trade parlance the debit notes are issued for adjusting the accounts

and not for provision of services. Therefore, | agree with the lower

adjudicating authority and uphold the impugned order to that extent. W

7.2  The appellant has claimed refund of Service Tax under the category of
“Local Charges” on the basis of provisional debit note issued by M/s. Samsara
Shipping Pvt. Ltd., Mumbai. The debit note is not a valid document under Rule
4A(1) of the Rules. On perusal of Rule 4A(1) of the Rules, | find that it refers to
invoice, a bill or, as the case may be, a challan. Nowhere in the rule, it has
been mentioned that debit note is also a valid document. In common trade
parlance the debit notes are issued for adjusting the accounts and not for
provision of services. Therefore, | agree with the lower adjudicating authority

and uphold the impugned order to that extent.
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7.3 1 find that the appellant has claimed refund of Service Tax under
Clearing charges, service charges, VIA chance charges on the basis of debit
note invoices issued by M/s. Seatrans Logistics, Ahmedabad. The debit note is
not a valid document under Rule 4A(1) of the Rules. On perusal of Rule 4A(1) of
the Rules, | find that it refers to invoice, a bill or, as the case may be, a
challan. Nowhere in the rule, it has been mentioned that debit note is also a
valid document. In common trade parlance the debit notes are issued for
adjusting the accounts and not for provision of services. Therefore, | agree
with the lower adjudicating authority and uphold the impugned order to that

extent.

7.4 | find that the appellant has claimed refund of Service Tax under service
charges and VIA chance charges on the basis of invoices issued by M/s. Kesar
Enterprises Ltd., Mumbai and M/s. PIL Mumbai Pvt Ltd, Mumbai. | find that
these serviées are not falling under the exempted category of services shown in
the Notification No. 41/2007-ST, therefore, the lower adjudicating authority
has rightly rejected the same. | see no reason to interfere with the findings of

the lower adjudicating authority.

7.5.1 Another contention is that refund on the services like storage and
warehousing charges are not admissible since this service do not fall under the
exempted category of services shown in the Notification No. 41/2007 and the
documents did not beear the Service Tax registration number of the service

provider.

7.5.2 With regard to findings recorded by the lower adjudicating authority
that (i) the invoice does not bear the Service Tax Registration number, | find

that this details are very much required by Rule 4A(1) of the Rules and
accordingly, I find no reason to interfere with it. W

7.5.3 For claiming refund of this service, there should be mention of place of
approval by the competent authority and the place should be used for the
purpose of storage and warehousing of exported goods exclusively supported by
the documentary evidences. In this aspect, | find that this is the prime
requirement of the Notification No. 41/2007, which is re-produced below for
ready reference, and hence | find no reason to interfere with the impugned

order:
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Sr. ' Taxable Services Conditions
No. | Classification under | Description
Finance Act, 1994

(1) (2) 3) (4)

9 - [ Section 65(105)(zza) | Services provided for | (i) the said goods are
storage and warehousing | stored in a storage or
of said goods warehouse which is
approved by the
competent authority; and
(i) the storage or
warehouse is exclusively
used for the purpose of
storage or warehousing of
export goods.”

7.5.4 | find that the intention of the government is to grant the refund of
Service Tax paid on the warehousing of the goods in the storage or warehouse
approved by the competent authority to store the export goods. The warehouse
in relation to storage of the goods meant for export would be one appointed
under the provisions of Customs Act, 1962 and | find that the appellant has not
placed on record any evidence to support that the condition (i) and (ii) of the
Sr. No. 9 of the Schedule to Notification No. 41/2007-Service Tax dated
06.10.2007, as amended, has been satisfied. Accordingly, | find no reason to
interfere with the impugned order to that extent.

7.6.1 The appellant sought refund of Service Tax on commission and
certificate charges under the category of banking and other financial services
under Section 65(105)(zm) of the Act since the provider has provided the
service of Booking Advice.

7.6.2 | find that as per definition of Service given at Section 65 (105) (zm) of
the Act, the taxable service means provided to any person by a banking
company or a financial institution including a non-banking financial company,
or any other body corporate in relation to banking and other financial services.
Further Section 65 (10) ibid stipulates that ‘banking’ has the meaning assigned
to it in clause (b) of Section 5 of the Banking Regulation Act, 1949 (10 to 1949)
and the definition given at Section 65(11) ibid stipulates that banking company

has the meaning assigned to it in clause (a) of Section 45A of the Reserve Bank

of India Act, 1934 (2 to 1934). W

7.6.3 Further, as per Section 65 (12) ibid, ‘banking and other financial service’
means services like (i) financial leasing services including equipment leasing
and hire-purchase (ii) merchant banking services (iii) securities and foreign

exchange (forex) broking, and_purchase or sale of foreign currency, including
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money changiﬁg (iv) asset management including portfolio management, all
forms of fund management (v) pension fund management, custodial, depository
and trust services (vi) advisory and other auxiliary financial services including
investment and portfolio research and advice, advice on mergers and
acquivsitions and advice on corporate restructuring and strategy (vii) provision
and transfer of information and data processing (viii) banker to an issue
services (ix) other financial services, namely lending, issue of pay order,
demand draft, cheque, letter of credit and bill of exchange, transfer of money
including telegraphic transfer, mail transfer and electronic transfer, providing
bank guarantee, overdraft facility, bill discounting facility, safe deposit locker,
safe vaults, operation of bank accounts and (x) foreign exchange broking and
purchase or sale of foreign currency, including money changing provided by a
foreign éxchange broker or an authorized dealer in foreign exchange or an

authorized money changer.

7.6.4 | find that the processing of export documents does not fall under the
above definition. Moreover, the lower adjudicating authority has stated that
forward exchange contact booking advice issued by M/s. Development Credit
Bank Ltd., Ahmedabad under which they have not charged Service Tax and
Service Tax calculated on “Commission & Certificate Charge”. | find that the
appellant has failed to explain the discrepancies recorded by the lower
adjudicating authority in this regard and therefore, | find no reason to interfere

with the impugned order.

8. In view of foregoing findings, the appeal involving refund on Terminal
Handling Charges, Bill of Lading Fee, documentation charges are allowed
except for the invoice No. E8199B dated 16.03.2009 issued by M/s. Narendra
Logistics Pvt. Ltd. The appeal involving refund on debit notes, wharfage
tharges, local charges, clearing charges, service charges, VIA chance charges,
storage and warehousing charges, commission and certificate charges under

banking and other financial services is not allowed, as detailed above.

. 3NUIeTehdl E@RT Gof HI IS TS & fAUERT IRIFT alids A fFar Srar &

9. The appeal filed by the appellant is disposed off in above terms.

M\w

(AR
g (3rdew)
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By R.P.A.D.
To,

M/s. Gokul Overseas, Plot No. 349 to | &, el AT, Tale . 3¥R-3YR, 3E¢-

352, 368 to 376, 436, KASEZ ‘
2 b > 3 3a, , ?l'l'?_ﬁ'?_'lTH 3[50’\)30_
Gandhidham 370230. 36, Y38, HEST

Copy for information and necessary action to:

1. The Chief Commissioner, GST & Central Excise, Ahmedabad Zone,
Ahmedabad for favour of kind information.

2. The Commissioner, GST & Central Excise, Gandhidham Commissionerate,
Gandhidham.

3. The Assistant Commissioner, GST & Central Excise, Division - Gandhidham.

4. The Superintendent, GST & Central Excise, Range - Gandhidham.

5. F. No. V2/95/RAJ/2010, V2/284/RAJ/2010, V2/113/RAJ/2011

//6/ Guard File.
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