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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authoitty in the following way. 

ftir prsi   tSsi T7e ai4'( 35tflj pip 'rl 3ttat, )4 3attR arisi 3rl111  1944 l/t em 35B 4 31/141r 
ft-ri 3I1tISt, 1994' *r ttm 86 e 3TsT1lPf 1f1t  l/r cr iwfl I! 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

- 

o71 tai -eia.i nalsatr m/t  4ii olsr ioi srp'4 v ei  3s4tsllsr .viieifle,.rut l/t l/tw 'ta, i'iw at 2, 
3nT. . 'TSt, Sl 1~eft, /t l/t rifl ei1v 1 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Btock No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

'.il4  1(a) srw a 3jrftpft 304151 41$ft 3Pft +hi   31'llat 1F 'Pat air 3left4tar .-aieil1't't" (f4r/t) 
l/r effaist ttnr eflIatr, , w, atstisft iaat rsim iie- oo sift l/r  ,ttl?v Il 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2' Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above 

(iii) 3Ttftstsr .-eiei1le,vi 31l/St e04 515* e Th!'  e4ir, 1l15 (31tSt) 1e4144t. 2001, 1 ¶qe1 6 e  3Jpthlt t/that 
9T EA-3 / Slit qja/t t3 f151 SlT et1ry I p.i1 'Pat el e 41115, Tf5 3151at 11/51 l/t 51111 ,ll..t l/T 511/1 311T 

eieiCt 11411 1-I{T, StV 5 44151 III .ae 51/1, 5 ottI SW alT 50 attit Slat 344551 50 44151 SV * 3111351 Sit 515141: 1,000/- 
5,000/- at13151e1 10,000/- m ati lfts*fksr SPIT 414451 l/r cii ie  51t 1/ts/rftst Irsat sri iremar, s(lfl-lsr 3lT?tl/at rimllssiatur 
STOaT l 1pies, (l-cR l 51131 * f1t s/t 112i.i th r o'usr snft il,i S/ iatc  fii ',iiii aliThv I flri i't  till 
344141151, *51 l/t SiT 111151 * p'ii ei)e ir ieltci 31'ftsftal ilalialul13Sl0ur l/i ThitiT f15vc I 4mlat  3r1/tIr (T Sith) * fIv 3lTft115T-'ry ; 
31151 5001- atm' atr ¶Si/rfat srriat sr atmr ff1311- 

The appeal to the Appellate Tribunal shalt be tiled in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Os. 1,000/-
Rs.50001-, Rs.10,000I- where amount of duty demand/interestlpenalty/refund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shalt be accompanied by a fee of Os. 500/-. 

314131141' .-tirqil13't'l'q e  314151, Icd 3TIITS1, 1994 *1 OIT 86(1) e 3f/r#sr atsr lSqoirTt1f, 1994, i 131sss 9(1) 
ri31 S.T.-5 * 4111 ell41 * l/t 1sT TrPft 'Pat jj1,  31rr 311k41 e le  31TIt l/i Staff ff1, ji.lT I11ff 41151 * 51 (i.ie 

* 'sat a1 atsnWlat pl attfv) sl'at  * 5131 * 5151 e tar, atrf aiqr *1 afap ,wti,,( l/r stYar 3111 ciiieJ arrar Stsi'tali, e 5 
sg alT ie  4411, 5 sia 411151 itT SI) 44151 atTat Rat 3W5T 50 /1151/1151*' 311f3'at pit atassr' 1.000/-  5,000/- ee.i) 313551 10,000/- 

fftttftat srsrr 114451 afT e1 +i,'t..i 44l fftt3'tftti 31,t51 441 517141151 4CleI 3141*151 P11lfi51sT l/t 411'SIT i  ipi4si' 1I-ci 44111 
3/1 ii ..ss, 5151 *51 C,ORI ,,til (5I)1'd dat 51'hl GeNt ldet snjet rii11t' I si*r, itv/ sri 3satsnat, d* aft ssr 411151 *  

anfv ,sr esl,i 3141*151 .-riieif)wui aft 111151 1*15/1 I 4515151 31l1t (s* 31111) * 1*11 3cr .i.crs 41135 500/- si,' 511 ¶5ififtvr srpat 
StIlT ti'.1i /)i1 I/ 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadrupticate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of 
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Os. Fifty Lakhs, Rs.10,000/- where 
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
is situated, / Application made for grant of stay shall be accompanied by a fee of Rs.5001-. 
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(I) Icd 31 1st, 1994 r tIm 86 T 3vtIm3l (2) (2A) 81 )m1r * t srft 31ft1r, )uia  1nie)l, 1994 8r ¶lei 9(2) 
9(2A) 81  lfllñft?r wv S.T.-7 t r m 41*rft iv  mr 3iv, *eRr .1c910 1Ti 31518T 3lT1vfr (3r(fli, 8isfli j -qi 
00111 t1T?T 31T31 T 1tIRtY 1&( 01 (i r 1tf 1iji19t 'fl 1l1fV) 3(T .3111 00111 1ti4R, 3tT fr 31iv1 .iOc1, *llr 
i-.iro 1rri uiei, w 31411811 -oIut(lui 81t 3t18svr st  trr f8r M rt18 .3t41r r si1 t) 811T t 1irlo1  flJfl I I 
The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 

under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (One of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise! Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) 1(1111 5jq,, 81l11 3c911, sr iv 14tlilT 314118t1r iflt,ui (v) 81 stl 314118 '8i ltuicl 814118 zlc-'lIO 9tIm 31181111 1944 9 
tIm 35rmt 81 r, 18 81r (ecfti 31lI1l8r, 1994 t 11111 83 *1 31111111 )ai  ri/f  58 c.rij, 58 'i . 35811 81 9I 31418111 

81 3181111 1 lrsmr j-w, ttj,iar w rr 81 10 tr1tI11 (10%), 3v v .a1i (ai1?,i , srr .,rv.ii, 4ov  mãwr 
 111 111111 Iot  av 181 rim 81 31/11111 .1J1i 181 .ai 11111131418111 11 11181 /111 't1 1ni11 81 3tThlil 11 

-'ic vw iv 81 &ra81yr 11111/ 1e liv t' 81 fU-i 111l 
(i) im3118181314yrt1151 

(ii) iu iitr18t 

(iii) 11vr8v .,ier 11ziid8 81 f1rir 6 81 3ryr1111 ir ee 

-111r/ m ccfle(1t. 2) 112014813 ¶/ 1818 31 tii(i8 81118111115811 
111r1t1r 3181) iv 314th 58 ortj,i1 51111/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 

applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 

dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, Duty Demanded" shall include 

(i) amount determined under Section 11 D; 

(ii) amount of erroneous Cenvat Credit taken; 

(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 

any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

511111 ea,i 58 wsrtttlur 3115851 
Revision application to Government of India: 
1T 311851 *1 11818151 eith1'i -1:1fiki .'1iJ118 81, 5811r r'U9 5tro 31111181111, 1994 58 11111 35EE 81 srsi sg 81 31111111 3111/1 

1111111, 9111/1 0('htl, Im81E/11T 3115851 18ei 11IC0, 1t,a/- ¶1155111, 5858 111811, ,,(la.i ltr 91/151, iio 1114, si$18v58-110001, 58 
18111T ,jijr tt1fvl / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

 

 81 118 dwiui 81 1113481 81, 0151 i"itiii 18181 58 I8II) iei11 81 81it 11/1 81 ii'iii 81 t1i.i ag 

1841 91311/1 ir 81 ii 81 11id 81 eiji11 811/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether 
warehouse 

   

(i) 4t51 319111 'ttai1 lIT 
 (8181 110/111 1ff 

factory or from one 
in a factory or in a 

541491 81 airr 1818 58 18r t ry 81 1111:118 81 'awr wo18 nit s18 IT 81r wo srsr 81 Isv (111c) 81 
ei81iityr81ai1ii'x58f881i81iirz1ti/ 
In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

 319151 wi 115thtlsr fZ.v 18i lilttt 81 ait, 11'ir'i vi sitsr 811 mit 181t11r l85ir vrr l / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

s111111Tyr5r4i  813 -4io1 srew81smtlnv*thlv     1818.-.i riTri18t81ri 31t1881 
31184r 1* 311411191 (314191) 81 ctir (8-  31ftfyt1t1r (Sr. 2), 1998 81r 11141 109 81 0i(i  58 r1180/ 3151/11 iii18ll ill 111111/1 81 
nitftr f8i iv i/ 
Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998. 

je1 3115811 58 st 1118111) 111191 11/silT EA-8 81, 811 58 8ol7r i -'i'9i (3141Sr) 1o.iiitr8, 2001, 81 (800i 9 81 311r58r f81:118c , 
813 m81314w5801i.1t 41i11 I 1)*i 358/15181rm45r1131h358sr8111ri1 8110118 

41t1vI 41111 1 81118111 -'uc rs 31181111, 1944 81t ttm 35-EE 81 rls<1 f81ttftsr s 58 81 1rvr 81 11/1 TR-6 58 8181 
81i 11111 11118111 / 

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules. 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be 
accompanied by two copies each of the 010 and Order-In-Appeal, It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944. under Major Head of Account. 

nilifttlol 311581181 11151 ithl1:81i ¶8tft181i ST?I 58316114111 81r 11181T v111811 I 
o'ioi 111011 1151 rillS 1'911 lii 3/111 51v t 18 ei) 200/- yr 51'lilltlr 18'oi tv 311/1 11111 1r1 111511 I111 11111 411 81 0i0i t 9* 

i11 1000 -I 1111 511131111 18or 11111 I 
The revision app8cation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

8111 si 31185r 81 yrt 311858 m i8sr 9* ss .358sr 81 (8' st yr smiy, 'i11i 8wr 81 (8oi ,,iiir v81881i v rtv 81 
rr11 v 58 41 111tsir nil8  81 ei11 81 18v n181si181 118v 111)4,151 811 vy 3)lhr lii 8181zr 1114,11 811 1151 311581r Roi .aiii I I 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Govt. As the case 
may be, is filled to avoid scriptoria work if excising Rs. 1 lakh fee of Rs. 100/- for each. 

151145511(13/1 mTltTsrzr 5k.o 31113181111, 1975, 81 311r4518-1 81 31ernt ssr 311851 '18 /1115151 311851 *r 11181 11/1 185818it 6.50 0411 
.-eiei lrli'F Il  811r 51111 11118911 / 
One copy of application or 0.1.0. as the case may be. and the order of the adjudicating authority shall bear a court fee stamp 
of Rs 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

18cr srey, 81141111 -sic SlIm in 441y/1 31411811 -ii11),esi (yt4 1811)) 1:leciaeft, 1982 81 0(8ld i18 31111 814lt1/r cio18 811 
1113:J11:1d '/1111 11 1:le9* 4 sf1 tlrt51 3111151811 ¶8,1/I .ci,ii l / 
Attention is also invited to the rules covering these and other related matters contained in the Customs. Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

vesr 3i4'llfrmr ',iil'i,ilt 58 314/er Etfilfer '1511 81 si ski ceisw, 11151(11 311/1 )c,iai iiimtnsft 81 frj, 314111r1511 ¶85111114 11eiiic 
www,cbec.gov.iri 58 ilsa w1)' (1 I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  

(C) 



Appeal No: V2/187/GDM/2017 

3 

:: ORDER IN APPEAL:: 

M/s. Friends Oil & Chemical Terminals, Maitri Bhavan, Plot No.18, 

Se4ction-8, Gandhidham (Kutch)-370201 (herein after referred to as 

"Appellant") filed present appeal against Order-in-Original No. V.ST/15-

155/Adj/2013 dated 31.08.2017 (hereinafter referred to as the impugned 

order') passed by the Assistant Commissioner, CGST Gandhidham (Urban) 

Division, Gandhidham, (hereinafter referred to as the lower adjudicating 

authority'), 

2. The brief facts of the case are that the appellant is service tax assessee 

registered under the category of "Storage & Warehousing Services". Audit 

found that appeHnt availed Cenvat credit of duty paid on H.R. Plates, M S 

Angles, M S Channels, etc. falling under Ch. 72 of Central Excise Tarif Act, 

1985 used in construction/fabrication or extension of storage tanks as well as 

repairs and maintenance of storage tank by treating it as Capital goods which 

are neither inputs nor capital goods under Cenvat Credit Rules,2004 

(hereinafter referred to as "CCR,2004") and hence the Cenvat Credit was not 

available to the appellant. Show Cause Notice dated 8.10.2014 was issued to 

Appellant proposing recovery of wrongly availed Cenvat Credit of 

Rs.5,78,0431- under Section 73 of the Finance act,1994 (hereinafter referred 

to as "Act") read with Rule 14 of CCR,2004 along with interest under Section 

75 of the Act, penalty under Section 77 of the Act and penalty under Rule 15 

of the CCR,2004 read with Section 78 of the Act. The lower adjudicating 

authority vide impugned order disallowed the Cenvat Credit and ordered for 

recovery of Rs.5,78,043/- under Section 73 of the Act read with Rule 14 of 

CCR,2014, interest under Section 75 of the Act, penalty of Rs.5,78,043/-

under Rule 15 of CCR,2004 read with Section 78 of the Act and penalty of 

Rs. 10,000/- under Section 77 of the Act. 

3. Being aggrieved with the impugned order, the Appellants preferred 

present appeals on the following grounds:- 

(I) The plates and angles utilized by the appellant for repairs and 

extension of height of storage tanks in providing services of giving Storage 

Tank on hire; that there was no suppression on their part as department is well 

Page 3 of 10 
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aware about model of their business and appellant filed regular ST-3 return 

and disclosing the details of CENVAT credit availed and utlized by them. 

(ii) The lower adjudicating authority has not considered the decision of the 

Hon'ble CESTAT, South Zonal Bench, Bangalore in the case of M/s. Sai 

Samhita Storages P Ltd reported as 2010(255 ELT (91) and upheld by the 

Hon'ble Andhra Pradesh High Court reported as 2011(23) STR 341 (AP); that 

in given set of facts, the lower adjudicating authority has erred in demanding 

interest under Section 75, imposing penalty under Section 77 and Section 78 

of the Act. 

4. Personal Hearing in the matter was attended to by Shri Manish Vora, 

Chartered Accountant, who reiterated the grounds of appeals and made 

written submission dated 31 .7.2018 to say that though storage tank made by 

them is immovable property, it is defined as capital goods and cenvat credit on 

inputs used to manufacture storage tanks or maintenance thereof is 

admissible; that CBEC Cir. No. 58/1/202-Cx dated 15.1.2002 is not valid as 

storage and warehousing service has been brought under taxable category 

w.e.f. 16.2.2002, which the appellant is providing since 2000 but credit taken 

in 2009-10 for extension of height of storage tanks and repairs & maintenance 

thereof; that without storage tanks, they will not be able to provide this service; 

that the above circular has no relevance as Hon'ble High Court of Andhra 

Pradesh has allowed Cenvat credit in similar case of Sai Samhita Storage (P) 

Ltd reported as 2011 (23) STR 341 (AP) which is followed by Hon'ble 

Chhattisgarh High court in the case of M/s. Vimia Infrastructure India P Ltd 

reported as 2018(13) GSTL 57 (Chhattisgarh) & by the Hon'ble CESTAST in 

the case of M/s. East India Petroleum P Ltd reported as 2017 (48) STR 267 

(Tri-Hyd). Appellant also submitted that demand is time barred; that the SCN 

dated 8.10.2014 raising issue of Cenvat Credit taken in 2009-10 is hit by 

limitation of time. 

4.1. The appellant in written submission dated 31.7.2018 ("31.8.2017"), 

interalia, contended that appellant is private limited company engaged in the 

business of providing liquid storage tanks on hire/rent and registered under 

"Storage & Warehousing Service"; that appellant is collecting service charges 

describing it as "Terminal Charges" along with Service tax; that duty paid 

goods like H.R. Plats, M.S.Angles, M.S. Plates etc. falling under chapter 72 

Page 4 of 10 
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were utilized by them either for extension of height of storage tanks or 

repairing and maintenance of storage tanks wherein material of their clients 

are stored; that that appellant availed Cenvat Credit of duty paid on these 

goods classifying it as "Capital Goods" in their ST-3 return instead of correct 

head of "Input"; that increasing height of storage tank and repairing of it is 

essential to provide output services; that without these storage tank appellant 

could not carry out the business of providing storage service and therefore 

denying credit of inputs used for extension of heights and repair or 

maintenance of storage tank is devoid of merit. 

5.2 Appellant submitted that Section 37B order No.58111202-CX dated 

15.1.2002 relied upon by the lower adjudicating authority is misplaced 

inasmuch as it was not issued in connection to the scheme of Cenvat Credit 

and did not envisage a situation where storage tanks made out of duty paid 

input for the purpose of providing output services; that circular was issued on 

15.2.2002 when Storage and Warehousing Service were not under the ambit 

of Service tax net. 

5.3 As per the explanation 2 to Rule2(k) of CCR,2004,towards definition of 

input, the word input carried a wide and comprehensive meaning specifically 

when it is interpreted in the context of "used in or in relation to the manufacture 

of final product whether directly or indirectly and whether contained in the final 

product or noe'. All the above consideration become relevant only when they 

are read with the expression "used in or in relation to the manufacture of final 

product' in the substantive/ specific part of the definition. In each case it has to 

be established that input mentioned in the inclusive part is 'used in or in 

relation to the manufacture of final product'; that it is the functional utility of the 

said item which would constitute the relevant consideration; that unless and 

until the said Input is used in or in relation to the manufacture of final product 

or completion of any service, the said item would not become an eligible input; 

that the said expression used in àr in relation to the manufacture has many 

shades and would cover various situation based on the purpose for which the 

input is used. Appellant relied upon the Hon'ble CESTAT's decision in the 

case of M/s. Sai Samhita Storages P Ltd reported as 2010(255 ELT (91) as 

affirmed by the Hon'ble High Court of Andhra Pradesh. Appellant also 

submitted that the said decision is followed by the Hon'ble Tribunal in the case 

of M/s. East India Petroeum P Ltd reported as 2017(48) STR 267 (Tn Hyd), 

PageS of tO 
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M/s. Mysore Holding P Ltd [20 17(52) STR 70 (Tn-Bang)], M/s. Vamona 

developers [2016 (42) STR 227 (Id-Mum)], Masharasthra Cricket Association 

[2016(41) STR 833 (Tn-Mum)] and M/s. Grasim md Ltd [2015(315)ELT 426 

(Tn-Del)]. 

5.4 Appellant contended that the demand is barred by limitation for the 

period from April, 2009 to March, 2010 as they had never claimed cenvat 

credit of inputs and capital goods as "input services" as alleged in the 

impugned SCN; that it is seWed law that when the demand is worked out on 

the basis of records & documents, initially drawn by the tax payer, larger 

period for recovery is not invokable nor penalty is imposable; that Appellant 

submitted copy of ST3-Returns and relied upon following case laws: 

• M/s. H.M.M. Ltd [1995(76) ELT 497 (SC) 

• M/s Chemphar Drugs and Linements [1989(40)ELT 276 S(C)] 

• M/s. Easland Combines [2003(152) ELT 39 (SC)] and 

• M/s. Padmini Producs[1989(43) ELT 195 (SC)]. 

• M/s. Narbada Steel Ltd [2007(217) ELT 469 (Tn-Del)] 

5.5 Appellant submitted that they had bonafide belief that they were 

eligible for Cenvat Credit and no intentional availment and utilization of Cenvat 

Credit in their case and therefore provisions of Section 80 of the Act may be 

invoked and penalty may not be imposed upon them. 

Findinqs:  

6. I have carefully gone through the facts of the case, the impugned order 

and written as well as oral submissions made during personal hearing. The 

issue to be decided in this appeal is as to whether the appellant is eligible for 

Cenvat Credit of inputs like H.R. Plate.,, MS. Angles, MS. Plates etc. utilized 

by them for extension of height of storage tanks and for repair and 

maintenance of storage tanks used for providing output services or not. 

7. I find that the appellant is engaged in providing storage and 

warehousing services by way of lethng the Storage tank on rent/hire. It is not 

in dispute that goods i.e. H.R.Plates, M.S. Angles, M.S. Plates etc. are utilized 

for extension of heights of storage tanks and its repair/maintenance and these 
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storage tanks are used for providing of taxable output services by the 

appellant. It is appellant's contention that goods utilized by them are inputs 

used in manufacturing Capital Goods i.e. storage tanks which are further used 

in providing services. I would like to reproduce the definition of Capital Goods 

and Input under Rule 2 of Rules, 2004 which reads as under:- 

'(k) "input" means - 

(i) all goods, except light diesel oil, high speed diesel oil and motor spirit, 
commonly known as petrol, used in or in relation to the manufacture of final 
products whether directly or indirectly and whether contained in the final 
product or not and includes lubricating oils, greases, cutting-oils, coolants, 
accessories of the final products cleared along with the final product; goods 
used as paint, or as packing material, or as fuel, or for generation of electricity 
or steam used in or in relation to manufacture of final products or for any other 
purpose, within the factory of production; 
(ii) all goods, except light diesel oil, high speed diesel oil, motor spirit, 
commonly known as petrol and motor vehicles, used for providing any output 
service; 

Explanation 1. - The light diesel oil, high speed diesel oil or motor 
spirit, commonly known as petrol, shall not be treated as an input for any 
purpose whatsoever. 

Explanation 2. - Input include goods used in the manufacture of capital 
goods which are further used in the factory of the manufacturer but shall not 
include cement, angles, channels, Centrally Twisted Deform bar (CTD) or 
Therm a Mechanically Treated and other items used for construction of factory 
shed, building or laying of foundation or making of structures for support of 
capital goods; 

"(a): "Capital goods" means :- 

(A) the following goods, namely 
(B) (i) all goods falling under Chapter 82, Chapter 84, Chapter 85, Chapter 
90 [heading 6805, grinding wheels and the like, and parts thereof falling under 
heading 6804] of the First Schedule to the Excise Tariff Act; 
(ii) pollution control equipments; 
(iii) components, spares and accessories of the goods specified at (i) and 
(ii) 
(iv) moulds and dies, jigs and fixtures; 
(v) refractories and refractory materials; 
(vi) tubes and pipes and fittings thereof, and 
(vii) storaqe tank, 
used - 
(1) in the factory of the manufacturer of the final products, but does not 
include any equipment or appliance used in an office; or 
(2) for providing output service". 

7.1 The lower adjudicating authority has denied cenvat credit on the ground 

that inputs utilized by the appellant are not used for providing output services 

and storage tanks are not excisable goods as per section 37B order 

No.58/1/2002-i CX dated 15.1 .2002. I find that lowE:r adjudicating authority has 

erred in relying section 37B order dated 15.1.2002 inasmuch as storage tank 

is covered under the definition of Capital goods under Rule 2A of CCR,2004 
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notified vide Notification No.23/2004 CE (NT) dated 10.9.2004 and also not 

relevant as the Order is not in relation to use of storage tank for providing 

output services. I find that the appellant is registered for the taxable category 

of "Storage and Warehousing Service" and appellant can not provide such 

services without having storage tanks. I find that the goods i.e. H.R.Plates, 

M.S. Angles, M.S. Plates etc. used by the appellant are essential inputs for 

construction and maintenance of storage tanks and are well covered under the 

definition of input as defined at Rule 2(k) of CCR,2004. Thus, these goods are 

inputs used for providing the storage and warehousing services. It is not 

department's case that such output services can be provided in absence of 

Storage Tanks owned by the appellant. I find that the issue is no longer res 

integra and stands decided by the Hon'ble CESTAT in the case of M/s. Sai 

Samhita Storages P Ltd reported as 2010 (255) ELI 91(Tri-bang) and upheld 

by the Hon'hle Andhra Pradesh High Court reported as 2011(23) STR 341 

(AP.) . I also find that the Hon'ble CESTAT has held that such material used 

for construction of storage tanks are inputs and cenvat credit can not be 

denied to the service provider. Para 9 of the Final Order reads as under:- 

"9. It can be seen fiom the above reproduced definition of 'input', that it 
includes inputs which are used for the manufacture of Capital Goods, which 
are further used in the factonj of the manufacturer. It was argued by the 
learned JCDR that the appellant is not a manufacturer. It is undisputed that 
the appellant is not a manufacturer, but a person who is providing output 
seniices under the categoty of 'Storage and Warehouse' services. It is also 
seen from the definition of Capital Goods that the credit of the duty paid on 
tubes and pipe fittings, storage tanks is eligible for availment of Cen vat credit. 
It is undisputed in this case that the inputs viz, cement, TMT bars, and steel 
tubes are used for the purpose of construction of storage tanks and for the 
pipelines for transfer of liquid cargo, the benefit of credit cannot be denied to 
the appellant, as the appellant is using these inputs for manufacture of the 
capital goods i.e. storaye tanks and pipeline for delivety of the cargo from 
such storage tank to truck delivery station. The Cenvat Credit Rules, 2004 
clearly allow the appellant to take the Cenvat credit". 

7.2 I find that the relevant part of the judgment of the Hon'ble High Court 

reads as under:- 

"7. A plain reading of both the above definitions would show that, unless 
excluded, au goods used in relation to manufacture of final product or for any 
other purpose used by a provider of taxable service for providing an output 
service are eligible 1v CEN VAT credit. In Maruti Suzuki Ltd. V. 
Commissioner of Central Excise, Delhi-Ill, (2009) 9 SCC 193 = 2009 (240)  
E. L. T. 641 (S. C.) the Supreme Court laid down as follows. 

9. Coming to the statutory definition of the word "input" in 
Rule 2(g) in the CENVAT Credit Rules, 2002, it may be noted 
that the said definition of the word "input" can be divided into 
three parts, namely: 
(I) specific part 
(ii) inclusive part 

Page 8 of 10 



Appeal No: V2/187/GDM12017 

9 

(iii) place of use 
10. Coming to the specific part, one finds that the word 
"input" is defined to mean all goods, except light diesel oil, 
high speed diesel oil and petrol, used in or in relation to the 
manufacture of final products whether directly or indirectly 
and whether contained in the final product or not. The crucial 
requirement, therefore, is that all goods used in or in relation 
to the manufacture" of final products qualify as "input". This 
presupposes that the clement of "manufacture" must be 
present. 

8. Yet again considering the inclusive part of the definition of 
"input", it was held as follows. 
All these considerations become relevant only when they are read with the 
expression "used in or in relation to the manufacture of final product" in the 
substantive/specific part of the definition. In each case it has to be 
established that inputs mentioned in the inclusive part is "used in or in relation 
to the manufacture of final product". It is the functional utility of the said item 
which would constitute the relevant consideration. Unless and until the said 
input is used in or in relation to the manufacture of final product within the 
factory of production, the said item would not become an eligible input. The 
said expression "used in or in relation to the manufacture" have many shades 
and would cover various situations based on the purpose for which the input 
is used. However, the specified input would become eligible for credit only 
when used in or in relation to the manufacture of final product. Hydrogen gas 
used in the manufacture of sodium cyanide is an eligible input, since it has a 
significant role to play in the manufacturing process and since the final 
product cannot emerge without the use of gas. Similarly, Heat Transfer Oil 
used as a heating medium in the manufacture of LAB is an eligible input since 
it has a persuasive role in the manufacturing process and without its use it is 
impossible to manufacture the final product. Then-fore, none of the categories 
in the inclusive part of the definition would constitute relevant consideration 
per se. They become relevant only when the above crucial requirement of 
being "used in or in relation to the manufacture" stands complied with. In our 
view, one has to therefore read the definition in its entirety. 
9. There is no dispute, in these cases, that the assessee used cement and 
TMT bar for providing storage facility without which storage and warehousing 
services could not have been provided. Therefore the finding of the original 
authority as well as the appellate authority are clearly erroneous, which was 
correctly rectified by the CESTAT. In so far as the levy of penalty under Rule 
15(2) of the Rules is concerned, unless and until there is a finding that there 
was suppression of fact, and irregular claim of CEN VAT credit, the question 
of levying penalty under Rule 15(2) of the Rules docs not arise. In that view of 
the matter, the order levying penalty was rightly set aside by the CESTA T." 

7.3 I further find that similar views have been taken by the Hon'ble CESTAT 

by following the Hon'ble Andhra Pradesh High Court's decision, supra,in the 

case of M/s. East India Petroleum P Ltd reported as 2017 (480) SIR 267 (Tn-

Hyd) and allowed Cenvat Credit on MS items used for fabrication of Storage 

Tank for providing output service of storage and warehousing by the 

assessee. 

8. In view of above, by following the ratio of the above decisions, I hold 

that the issue stands decided in favour of the appellant by the Hon'ble High 
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Court/CESTAT and the appellant is eligible for cenvat credit of H.R. Plates, 

M.S. Angles, M.S. Plates etc. used for increasing height of storage tanks and 

also for repairs and maintenance thereof. I hold that the impugned order 

denying cenvat credit is not correct, legal and proper. Since CENVAT credit 

is admissible, demand of interest and imposition of penalty vide the impugned 

order cannot survive and are required to be set aside. 

9. I, therefore, set aside the impugned order and allow the appeal. 

S.? cicbd c1l'tI c  4) d 3 rf.iu 31')ct-d d 11T1lc1l l 

9.1. The appeal filed by the Appellant is disposed off in above terms. 
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Copy to:- 

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad Zone 
Ahmedahad for his kind information. 

2) The Commissioner, CGST & Central Excise, Kutch Commissionerate, 
Gandhidham for necessiry action. 

3) The Assistant Commissioner, CGST Gandhidham(Urban) Division, 
Gandhidham for further necessary action. 
Guard File. 
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