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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot

01.10.2018
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Arising out of above mentioned O!O issued by Additional/Joint/Deputy/Assistant- Commissioner, Central Excise / Service Tax,
Rajkot / Jamnagar / Ga}ndhidham

g . rdeewar & gfdardr &I ATH Ug 9ar /Name & Address of the Appellant & Respondent -
Aarti Industries Limited, Survey No. 1430/1,, NH-8A Bhachau Tal: Bhachau, (Kutch)Dist:
Kutch- 370140.

mr(m)ﬂwﬁaaﬂéﬁﬁwﬁ@aaﬁtﬁmmﬁwﬁlm%mmmwmm/

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

AT 4eF FET 3G Yo UE JArRC FAAE_ SnEEor & uf #O, FAT 3o Yed HORIH 1944 7 9RT 358 & A
(A) vd fiew NRfH, 1994 9 URT 86 ¥ Hadld WA T9E B o1 wFd ¥ N/

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 358 of CEA, 1944 / Under Section 86 of the Finance

Act, 1994 an appeal lies to:-

o} aﬂwwmﬂmmmmammmmwmmmm@ww#ﬁwma‘ww:{z
m%w:réiﬁ—m Fr $Y AW TR I/

The special bench of Customs, Excise & Service Tax Appeliate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all
matters relating to classification and valuation.

(i) WWHa)#mmWﬂ:m&hMWﬁmwWm:mwmmm(m)
#r gftaw e ifsr, aﬁ?ﬁwaaagmﬁrmmmm 3coots Y Y SN RT I/
To the West reglonal bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2™ Floor, Bhaumali Bhawan,
Asarwa Ahmedabad-380016 in case of appeals other than as mentioned in para- 1(a) above

(i) 'WW%WWWW%WWWQ@(&MM 2001, ¥ RuA 6 ¥ ada PuifRa e

T gUT EA-3 ) OR wiaat i aof R @ aIRT | 3R ¥ W ¥ $H OF W $ A, mm:waﬁrm SIS & Al H#R

-TEET AT FAW, TAC 5 A A FHY FA, 5 @@ TIC AT 50 AT TIC dF IYAr 50 @ T #m%a‘rmr 1,000/- ¥9g,

5000/-m3mm10000/-@mmﬁamaﬁﬁuﬁmﬁl ﬁnﬁﬂaaﬁaﬂm gata rddy = S

am%mmtmﬂmmmmthmmﬁw smmﬁ:mmm%vlmﬁasmw

s, &F R 39 AR A QA 9IRT SE Geted sdeig mrnfiewer 9w fRug | mew 3Ry (® AHER) F R ey &
msom-wa:rﬁu‘rﬁamﬁﬁmmmu

" The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central Excise
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demand/interest/penalty/refund is upto 5 Lac.,, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application
made for grant of stay shall be accompanied by a fee of Rs. 500/-.

1) mmmﬁmaﬁmmﬁamﬁmwmﬁmsem%mmﬁm@1994#%9(1)?5?@3
AT w9 S.T.-5 & or ufat & €7 o1 5 od 3% 'y Oy Ity F By adw @, 3Eh 9fd ' F deva w0 GAd
T TF ¥ GO gl aiiRe) R T ¥ FH ¥ F UF Wid F WY, SE A A A sms & A AR oeman s e, w905
AT AT 3HN FH, swmmsoammmmsowm#m%mmr 1,000/~ $92, 5,000/~ T Fi%FaT 10,000/-
mgmmamﬁuﬁmﬁlmawwm mmm@wwﬁamtmﬁmtm
ﬁmmmﬁthmmmhmm%mmw:mmmm &F f 3@ w@r H €A
mmwmmaﬁammglmmsﬂawr(q%mér)é:ﬁmmwéimsom-mwﬁmﬁ??m:
FAT FAT i

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shail be filed in
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by a copy
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank

. draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal
is situated. / Application made for grant of stay shail be accompanied by a fee of Rs.500/-.
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The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner
Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and cooy of the order
passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax
to file the appeal before the Appellate Tribunal.

AT g, WWQWWWWM(M)*mmtm#mm:mmﬁuﬂwuaﬁ
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T 3ol v s F ey ad ey
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made
applicable 1o Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal
on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, ‘

Under Central Excise and Service Tax, “Duty Demanded” shall include :

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule § of the Cenvat Credit Rules

- provided further that the provisions of this Section shall not apply to the stay application and appeals pendmg before
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.

WA GEH FY galerer wrdes

Revision application to Government of India:

39 ey galwior afee PR A #, FY s yew wiafaa, 1994 @rumasEEa‘:w!m ¥ Hata s
mmmmmmﬁammmmmmmmm aé‘k—o’ﬁﬂoomw
frar imar afgwl /

A revision application lies to the Under Secretary, tc the Government of India, Revision Application Unit, Ministry of Finance,
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid:

e wre & el g & A A, mmﬁnﬁmﬁwmﬁmﬁr?mtmmm;ﬁmm
T Pl o 53R 76 ¥ qEY HER IF GRS & AR, a1 PR SER e A a1 HEROT F W F YEEROl ¥ e, Rl FRae a
Frell 18R 78 & W16 & e F A Fi

in case of any loss of goods where the loss occurs in transit from a factory to a warehouse or to another factory or from one
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse .

RA ¥ AR Rl g o & @ el @ A & R & sged w29 A W Al T ST 3k OeF F g (Rde) ¥
A &, S IRG ¥ S} B wsg ar &7 @ Wi B ad &

in case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in
the manufacture of the goods which are exported to any country or territory outside India.

A 3 qeF A TR R SR & AR, AU A7 3T Y A A e g/
In case of goods exported outside India export to Mepal or Bhutan, without payment of duty.

AR 50U F 30U 4o & AR & T 3 59 #E8e gu wfTae vd gud Rl yaut F agg Av A g ¥ st
néersr‘r&nm-g(m)ﬁ:aamﬁﬁrmﬁmw (. 2), 1998=€rtm'r 109 ¥ art foaa #r 7% ok rvar AR w @ e &
o e v

Credit of any duty allowed to be utilized towards payment of excise duty on finai products under the provisions of this Act or
the Rules made there under such order is passed by the Commissioner {Appeals) on or after, the date appointed under Sec.
109 of the Finance (No.2) Act, 1998.

IRIF HEA B QY WA 9T #E EA8 #, St 1 FAT sewed uew (3rhen) PmaAme, 2001, #ﬁwgtmﬁﬁﬁwg
S0 A & TN ¥ 3 WE F HoAd F AR AR | SRET HdGT F TR AT HGU T DT 2w & & s wower § e
ofyel v & i 3Ee yeF A, 1944 & U 35-EE ¥ qea Ui gow 6 sl & wmw F d W TR-6 # vfa
wodd 1 Sl anfge) /

The above appiication shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise {Appeals)
Rules, 2001 within 3 months from the date on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

qerdETer e F A et Muifa e & serel & el Ry |
mmmwms@mw@w?fmmzoohﬂmm mmuﬁmwwmmﬁmg’r?ﬁ
FTI¥ 1000 -/ F7 FyIa= fHar | |

The revision appTlcanon shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less
and Rs. 1000/- where the amount mvolved is more than Rupees One Lac.

o 50 HRw # +E mnwmr%a’rm Mr#:ﬁvalﬁ”wmmmm#ﬁ:mmmlswm%
A1 gu sh 1 T 9w & @ & fAv qwiveR AR Y U HN AT AT THER F UF NG FRAr A E |
In case, if the order covers’ various numbers of order- in Original, fee for each O.l.O. should be paid in the aforesaid manner,
not withstanding the fact that the one appeal to the Appellant Tribunal or the one application to the Central Gowt. As the case
may be, is filled to avoid scriptoria work if excisirg Rs. 1 lakh fee of Rs. 100/- for each.

TuEe e uew HRfaTA, 1975, *m@l*mwaﬁwmmmﬁwﬁwﬁwﬁmﬁassomw
e fefe e g afRwl /

One copy of application or O.1.0. as the case may be, and the order of the adjudicating authonty shall bear a coun fee stamp
of Rs. 6.50 as prescribed under Schedule-| in terms of the Court Fee Act, 1975, as amended.

W Yo, FEW ST uew wd Y i mmer @Rt fBE) S, 1982#aﬁawmmmw
afEaAfad e A fraE $ 3R o e st R ST &) /

Attention is also invited to the rules covering these and other related matters contamed in the Customs, Excnse and Serviece
Appellate Tribunal (Procedure) Rules, 1982.

sea 39w oiftEd A e afd e & ddfa samwe, ﬁﬁa’ﬂh’ﬁ’cﬂﬂﬁwm*ﬁv mmm
www.cbec.gov.in ® @ FFa & | / -

For the elaborate, detailed and latest provisions relating to nhng of appeal.to the higher appellate authority, the appellant may
refer to the Departmental website www.cbec.gov.in-
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:: ORDER IN APPEAL ::

M/s Aarti Industries Ltd, Survey No. 1430/1, NH-8A Bhachau, District Kutch
(hereinafter referred to as “Appellant”) has filed Appeal No.
V2/193/GDM/2017 against Order-in-Original No. AC/2/2017-18 dated
05.6.2017 (hereinafter referred to as ‘impugned order’) passed by the
Deputy Commissioner, Central Goods & Service Tax, Anjar-Bhachau

Division (hereinafter referred to as ‘lower adjudicating authority’).

2. The brief facts of the case are that the Appellant having
Registration No. ABCA2787LEM037 was engaged in the manufacture of DI
Metheyl Phthalate falling under Chapter Sub-Heading No. 29173940, Mono
Methaynal under CH SH No. 29214290 and Calcium Chloride under CHSH
No. 28272000 of the Central Excise Tariff Act, 1985. The Appellant was
availing Cenvat credit facility under the Cernvat Credit Rules, 2004
(hereinafter referred to as “CCR 2004").

2.1 During the course of audit, it was found that the Appellant had
imported Steam Coal on payment of Additional Duty of Customs (CVD) at
2% in terms of Notification No. 12/2012-Cus dated 17.03.2012, as
amended. It was found that the Central Excise duty on Steam Coal is
levied @ 6% as per Central Excise Tariff Act, 1935 and was levied @ 1%
under Notification No. 12/2012-CE dated 17.03.2012, as amended, subject
to condition that no credit under Rule 3 or Rule 13 of CCR, 2014 is taken in
respect of inputs or input services used in the manufacture of these goods.
It was found that the Appellant had wrongly availed and utilized Cenvat
credit of CVD paid on imported Steam Coal totally amounting to Rs.
13,08,983/- during the period from 2073-74 to 2015-16, in contravention

of Rule 3(1)(i)(b) of CCR,2004. Q)

N — \\ﬁ\ﬁ\%
2.2 Show Cause Notice No. IV/9-2/18/Adj/Anushakti/Tech. Bhachau/
2017-18 dated 5.6.2017 was issued to the Appellant calling them to show
cause as to why Cenvat credit amounting to Rs. 13,08,983/- availed and
utilized during the period from 2013-14 to 2015-16 should not be
demanded and recovered from them along with interest under Rule 14 of
the CCR,2004 and also proposing impasiticn of penalty under Rule 15 of
CCR,2004 read with Section 11AC of the Central Excise Act,

1944 (hereinafter referred to as “Act”).
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2.3 The Show Cause Notice was adjudicated by the lower
adjudicating authority vide the impugned order who held that the
Appellant wrongly availed Cenvat credit of CVD on imported Coal and
thereby contravened the provisions of Rule 3(1)(i) of CCR,2004 read with
Notification No. 12/2012-CE dated 17.3.2012 for not fulfilling the
condition specified at Sr. No. 67.

2.4 The lower adjudicating authority confirmed demand of Cenvat
credit of Rs. 13,08,983/- and ordered for its recovery along with interest
under Rule 14 of the CCR,2004 and imposed penalty of Rs.13,08,983/-
under Rule 15(2) of the CCR,Z004 read with Section 11AC of the Act.

3. Being aggrieved with the impugned order, the Appellant has
preferred appeal on the following grounds:-

{i) The adjudicating authority failed to consider that the Additional
Duty of Customs(CVD) on imported Steam Coal was not levied as per the
Central Excise Tariff which provides for 6% rate of duty or as per Sr. No.
67 of Notification No. 12/2012-CE dated 17.3.2012 which provides for 1%
effective rate of duty on condition of non availment of Cenvat credit in
respect of inputs and input services but was levied under Sr. No. 123 of
Notification No. 12/2012-Cus dated 17.3.2012 where the rate of duty is
2%. Hence, the restriction prescribed under proviso to Rule 3(1)(i) of

CCR,2004 would not have any application for denying Cenvat credit; o
Qe
N ’/\ﬂ"\ Y

(i1) It is precisely and unambiguously provided that only if the
benefit of Notification No. 12/2012-CE dated 17.3.2012 is availed in
respect of goods specified at Sr. No. 67 and 128 thereof, Cenvat credit is
not available. In the present case, it is undisputed that exemption under
Notification No. 12/2012-CE dated 17.3.2012 was not availed but duty was
paid at higher rate i.e. 2% specified under Notification No. 12/2012-Cus
dated 17.3.2012.

(i11) The Tariff rate of Steam Coal if manufactured in India is 6% and
effective rate (conditional) @1%. However, if the Steam Coal is imported
into India, the tariff rate continues to be 6% but effective rate is 2%. The
restriction contained in proviso to Rule 3(1)(i) of CCR,2004 only applies to
Central Excise duty levied under Notification No. 12/2012-CE dated

17.3.2012 and not in respect of Steam Coal imported in India for which
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CVD is levied at effective rate of 2% as per Sr.No.123 of the Notification
No. 12/2012-Cus dated 17.3.2012.

(iv) The Appellant submitted that although the Additional duty of
Customs(CVD) is levied under Section 3(1) of the Customs Tariff Act, 1975
should be equal to Central Excise duty leviabie cn like product if
manufactured in India, the said levy continues tc be in the nature of
Customs Duty and is not collected as Central Excise duty on the imported
goods. As per Section 2(15) of the Customs Act, 1962, ‘duty’ means a duty
of Customs leviable under this Act. Further, Section 12 states that duties
of Customs shall be levied at such rates as may be specified under the
Customs Tariff Act, 1975. Hence, the Additional Duty of Customs levied
under Section 3(2) of the Customs Tariff Act reta2ins the nature of Customs
duty. Thus, restriction on availment of Cenvat credit contemplated under
Rule 3(1)(i) of CCR,2004 applies only to Central Excise duty levied under
Notification No. 12/2012-CE dated 17.3.2012 on the goods manufactured
in Indian and not in respect of Additional Duty of Customs paid on
imported Steam Coal under Notification No. 12/2012-Cus dated 17.3.2012.

(V) Penalty under Rule 15(1) of CCR,2604 can not be imposed merely
for the venial beach of provisions of law without involving any mens rea.
All the transactions were recorded in their books of accounts. Further,
they have regularly filed returns showing factual and correct details.
Therefore, no charges of suppression can be established against the

Appellant for failing to do so. The Appellant relied upon the case law of

Ranka Wires Pvt Ltd-2015 (322} ELT 410. , ¢
?‘k{\}\/\\’\/\[) N A
; ,/(\W\w
3.1 In Personal Hearing, Shri Manoj Gadhvi, General Manager and
Authorised Signatory appeared on behalf of the Appellant and reiterated

the grounds of Appeal Memorandum filed by them.
Findings:-

4, | have carefully gone through the facts of the case, the
impugned order and written as well as oral submissions made by the
Appellant. The issues to be decided are (i) whether the Appellant has
wrongly availed Cenvat credit of Additional Duty of Customs paid on

imported Steam Coal or not; and (ii) whether confirmation of demand and
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imposition of penalty on the Appellant are correct or otherwise.

5. On going through the records, | find that the Appellant is
engaged in the manufacture of various chemicals falling under Chapters 28
& 29 of the Central Excise Tariff Act,1985. The Appellant had imported
Steam Coal which was assessed to, inter alia, Additional Duty of
Customs(CVD) @2% under Notification No. 12/2012-Cus dated 17.3.2012,
as amended. The Appellant availed and utilized Cenvat credit of said CVD
during the period from 2013-14 to 2015-16 which has been disallowed by
the adjudicating authority on the ground that the Appellant violated the
condition of WNotification No. 12/2012-CE dated 17.3.2012 by availing
Cenvat credit of CVD paid on Steam: Coal and thereby contravened the
provisions of Rule 3(1)(i)(b) of CCR,2004. On the other hand, the Appellant
has vehemently argued that Additional duty of Customs(CVD) is a duty of
Customs levied under Section 3(1) of the Customs Tariff Act, 1975 on the
goods imported into India and is not collected as Central Excise duty on
the imported goods and that restriction on availment of Cenvat credit
contemplated under Rule 3(1)(i)(b) of CCR,2004 applies only to Central
Excise duty levied under Notification No. 12/2012-CE dated 17.3.2012 on
the goods manufactured in India and not in respect of Additional Duty of
Customs levied on Steam Coal imported under Notification No. 12/2012-
Cus dated 17.3.2012. | find that Additional Duty of Customs is levied under
sub-section (1) of Section 3 of the Customs Tariff Act, 1975 at prescribed
rate. Steam Coal imported by the 'Appellant were assessed to duty, inter
alia, ®2% CVD under Notification No. 12/2012-Cus dated 17.3.2012. | find
that in the case before me there is no dispute regarding assessment of
imported Steam Coal, rate of CVD or applicability of Notification No.
12/2012-Cus dated 17.3.2012. | also find that there is no condition
prescribed for import of Steam Coal @2% CVD under Notification No.
12/2012-Cus dated 17.3.2012. The relevant entry appearing at Sr. No. 123
in the said Notification is reproduced as under: J@\/\g\» —

. . \ . . \\c\'\)‘(’\.\6
“In exercise of the powers conderiod by sub-section (1) of section 25 of the \

Customs Act, 1962 (52 0i 1962) and w1 supersessici of the notification of the
Government of India in the Ministry of Finance (Department of Revenue),
No. 21/2002-Customs, dated the 1st March, 2002 Published in the Gazette of
India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R.
118(E) dated the 1st March, 2002, except as respects things done or omitted
to be done before such supersession, the Central Government, being satisfied
that it is necessary in the public interest so to do, hereby exempts the goods
of the description specified in column (3) of the Table below or column (3)
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of the said Table read with the relevant List appended hereto, as the case may
be, and falling within the Chapter, heading, sub-heading or tariff item of the
First Schedule to the Customs Tariff Act, 1975 (51 of 1975) as are specified
in the corresponding entry in column (2) of the said Table, when imported
into India,-

(a) from so much of the duty of customs leviable thercon under the said First
Schedule as is in excess of the amount calculated at the standard rate specified in
the corresponding entry in column (4) of the said Tablc;

(b) from so much of the additional duty leviable thereon under sub-section (1) of
section 3 of the said Customs Tariff Act 1975 (51 of 1975) as is in excess of the
additional duty rate specified in the corresponding entry in column (5) of the said
Table, subject to any of the conditions, specified in the Annexure to this
notification, the condition number of which is mentioned in the corresponding entry
in column (6) of the said table.

Sl Chapter or Description of goods | Standard ! Additional | Condition
No. | Heading or Sub- rate duty rate No.
heading or tariff
item
) ) 3) “) €) Q)
123 27011920 Steam Coal Nil 2% -
5.1 | find that the Appellant has paid CVD by availing the benefit of

Notification No. 12/2012-Cus dated 17.3.2012 issued under Section 25(1)
of the Customs Act, 1962, which is independont of Notification No.
12/2012-CE dated 17.3.2012, sought to be relied upon by the lower
adjudicating authority. ,
?\{\ RV
N -@W‘s
5.2 | have also examined the proviso to Rule 3(1)(i) of CCR,2004
relied upon by the lower adjudicating authority for denying Cenvat credit
of CVD, which is reproduced as under:-
“Provided that CENVAT credit of such duty of excise shall not be allowed to

be taken when paid on any goods -

(b) specified in serial numbers 67 and 128 in respect of which the benefit of an
exemption under Notification No. 12/2012-C.E., dated the 17th March, 2012 is
availed;”

5.3 The relevant entries appearing at Sr. do. 67 and 128 of the
Notification No. 12/2012-CE dated 17.3.2012 and condition prescribed

against said entries are reproduced as under:-
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SI. |Chapter or| Description of excisable goods Rate |Condition
No. | Heading No.
or Sub-
heading or
tariff item
(1) (2) 3) “4) &)
67 . 2701 1Al goods 1% 25
' 1281 31 All goods, other than those which
i are clearly not to be used as 1% 25
L fertilisers
Condition Conditions
No.
25 If no credit under rule 3 or rule 13 of the CENVAT Credit
Rules, 2004, has been taken in respect of the inputs or input
services used in the manufacture of these goods.

5.4 On conjoint reading of above provisions, | find that effective rate
of CE duty @ 1% has been prescribed tor goods appearing at Sr. No. 67 and
128 of Notification No. 12/2012-CE dated 17.3.2012 subject to condition
that no Cenvat credit has been taken in respect of inputs or input services
used in the manufacture of these goods. The recipient of such goods
manufactured in India are not eligible to avail Cenvat credit of CE duty
paid on such goods, in terms of Rule 3(1)(i)(b) of CCR,2004 as these
provisions -are applicable to the manufacturer of specified goods who
clears the goods by availing the benefit of exemption Notification No.
12/2012-CE dated 17.3.2012 and to the recipient of such goods.

5.5 | find that in the present case, the Appellant is not engaged in
the manufacture of Steam Coal and hence Notification No. 12/2012-CE
dated 17.3.201Z is not applicable to the Appellant at all. On the contrary,
the Appellant has paid Additional Duty of Customs @2% on import of Steam
Coal by availing the benefit of exemption Notification No. 12/2012-Cus
dated 17.3.2012. Though Additional duty of Customs(CVD) on an imported
article is levied at a rate equal to the excise duty leviable on a like
article, if produced or manufactured in India, it is not correct to consider
Notification No. 12/2012-Cus to be pari materia with Notification No.
12/2012-CE dated 17.3.2012 and rates of CVD and Central Excise duty can
be different depending upon he poticy of the Government. The Board vide
Circular No. 41/2013-Cus dated 21-10-2013 issued from F.No. 354/58/
2013-TRU has also clarified as under:
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(3361

3. The matter has been examined by the Ministry. Under the Free Trade Agreement
(FTA), the preference/concession is extended only in respect of BCD. All other duties,
including CVD are charged as applicable to similar imports from other countries. The CVD
on an imported article is levied at a rate equal to the excise duty leviable on a like article, if
produced or manufactured in India. However, at times. under # notification issued under
section 25(1) of the Customs Act, 1962, CVD is levied at a ratc which is lower than the rate
of excise duty leviable on the like domestic article.

4. In the present case, the excise duty applicable on Steam Coal is 6%, if CENVAT
benefit is availed of and 1% if the CENVAT benefit is not availed of. Normally, Steam
Coal will suffer 6% CVD, as the condition of non-availment of cenvat benefit cannot be
satisfied in respect of imported goods. However, in the Budget 2013-14, as a conscious
policy decision, it was decided to levy 2% CVD both on steam coal and bituminous coal.
This is the general applied rate of CVD on all imports of steam coal and bituminous coal
regardless of the excise duty leviable on like domestic coal. No such condition has been
laid down that an importer cannot avail of this concessional OV of 2% if he has availed of
the concessional BCD on steam coal under another notification.”

5.7 On examining the case on hand, | am of the considered opinion
that the entire proceedings were ill-conceived inasmuch as the
adjudicating authority wrongly considered Notification No. 12/2012-Cus to
be pari materia with Notification No. 12/2012-CE dated 17.3.2012 and
attempted to cover Notification No. 12/2012-Cus dated 17.3.2012 availed
by the Appellant within Rule 3(1)(i){b) of CCR,2014, which is grossly
erroneous. It is settled principles of law that in censtruing any statutory
provision, words may not be added or amended but must be construed as
they stand, as held by the Hon’ble Supreme Court in the case of ITC Ltd
reported as 2004 (171) E.L.T. 433 (5.C.). | also rely on the judgement
passed by the Hon’ble Bombay High Court in the case of Greatship (India)
Ltd. reported as 2015 (39) S.T.R. 754 (Bom.), wherein it has been held

th at ) "{i@,\/ ~ ;\{\//O//‘;\Y
'/\ \ C\ W

“34. It would thus appear that it is scttled position of law that in taxing
statute, the Courts have to adhere to literal interpretation. At first instance, the
Court is required to examine the language of the statute and make an attempt
to derive its natural meaning. The Court interpreting the statute should not
proceed to add the words which are not found in the statute. It is equally
settled that if the person sought to be taxed comes within the letter of the law
he must be taxed, however, great the hardship may appear to the judicial
mind to be. On the other hand, if the Crown secking to recover the tax,
cannot bring the subject within the letter of the iawv, the subject is free,
however apparently within the spirit of law the casc might otherwise appear
to be. It is further settled that an equitable construction, is not admissible in a
taxing statute, where the Courts can simply adhere to the words of the statute.
It is equally settled that a taxing statute is required to be strictly construed.
Common sense approach, equity, logic, ethics and morality have no role to
play while interpreting the taxing statute. It is equally settled that nothing is
to be read in, nothing is to be implied and one is required to look fairly at the
language used and nothing more and nothing less.”

{Emphasis supplied)
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5.9 | find that the lower adjudicating authority wrongly considered
that the Appellant has availed benefit of Notification No. 12/2012-CE
dated 17.3.2012 and denied Cenvat credit of CVD by holding that the
Appellant has contravened the provisions of Rule 3(1)(i)(b) of CCR,2004.
The stand taken by the lower adjudicating authority is contrary to the
facts of this case and beyond any rationale. This is a clear case of non

application of mind which has resulted into passing of frivolous order.

5.10 In view of above, | hold that provisions of Rule 3(1)(i)(b) of
CCR,2004 are not attracted in the present case since Notification No.
12/2012-CE dated 17.3.2012 is not applicable in this case. | further hold
that the Appellant has rightly availed and utilized Cenvat credit of CVD
paid on imported Steam Coal and hence confirmation of demand of Rs.

13,08,983/- and imposition of penalty are required to be set aside.

6. In view of above, the impugned order is set aside and appeal is
allowed. )

6.1 A TRAT GaRT &t Y 1S et ol fAueRT IuRiTd aliss I fhar sirar & |

6.1 The appeal filed by the Appellant is disposed off as above.
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By R.P.A.D. ERGIRES
weftere (IIeR)
To,

M/s Aarti Industries Ltd,
Survey No. 1430/1,
NH-8A Bhachau,

District Kutch.
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o ,,"

Copy to:-

1) The Chief Commissioner, GST & Central Excise, Ahmedabad Zone
Ahmedabad for kind information please.

2) The Commissioner, GST & Central Excise, Gandhidham Commissionerate,
Gandhidham- for necessary action in the matter.

3) The Dy. Commissioner, Central Goods and Service Tax, Anjar-Bhachau
Division- for necessary action.

\_/4) Guard File.
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