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Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

3mT 3iP/ ie'd 31T'F/ ,5'lkt*d/ 1fliC4' 3trr1T, OPt ,-Mic TiI aTwT, u.,tq'lc / ,siei.ii. I lttTTl ow i4lThd srrt r 

3tTr * I 

Arising out of above mentioned 010 issued by Additional/JointiDeputy/Assistanl Commissioner, Central Excise / Service Tax, 

Rajkot I Jamnagar I Gondhidham 

• 1't*dF & 1iic 4r .-lld-I tE dT /Name & Address of the Appellant & Respondent 

Aarti Industries Limited, Survey No. 1430/1,, NH-8A Bhachau Tal: Bhachau, (Kutch)Dist: 

Kutch- 370140. 

r 311r(3Ttfr) * szlffllT eflt we1r 1 -.illr dl'' * i,{ itlwt  / tlile,i 151ZT 3ltflw cie( T *iwrlI l/ 
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way. 

flr rr  ,ur'to c 1ot.*t 3{tltsftat .'eiei10q,i 9 3ttft, jc"iv, e 3{t1 1944 t urn 35B * 
t (l'crt 311ft18T, 1994 tt 186 t3f t1r- 
Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA. 1944 / Under Section 86 of the Finance 
Act, 1994 an appeal lies to:- 

o$l.s,tai -iiie,.i * 1.-tIlT 115ff eiii/l 5ftsrr o1zr jt.i ac-w ci  3cfRTh .-ei1e't 5ff fiw 4fa,  l 2, 
3eT.tTa1 1ffaile I! 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in all 
matters relating to classification and valuation. 

if*i qf1n 1(a) * ePTT 1V 3ltfttq'f 3111161 1) 11* 3141* 5flstr 1r, 4a j-wo 1rF ci 5fttTe5T 3T41iil1r .-eteiF1ur  ((T) 
*1 'fsu 111 rfl111r, , ll1 her, 31611 31111* ic,iei- 3oott 5ff 5ff ,sttft atle 1/ 
To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2w  Floor, Bhaumali Bhawan, 
Asarwa Ahmedabad-380016 in case of appeals other 

* 1v 

than as mentioned 

1i 

in pars- 1(a) above 

6 3ltmlht fffvrftr ¶v (iii) 31415f151 rnran1f1erur 11518T 3141w id 1* ji-wc (31tft) 1eiracf, 2001, f1ui 
u11 EA-3 5ff sliT u1z * . fi ita 5t* 1111 1151 11 ii1 11111, 11e11 *1 iai ,.etr 5ff etiv I hT ji 

5 31161 511 50 31161 eqV 1111 31519T 50 31161 * 14 115111: 1,000/- a'w'l, tteI 11511 .,J4.1t, '11111 5 14N 511 asia 1151, 
61311 1r t u1 ¶8ts1r1ker u Ilamar, 1iilftr 5000/- 315161 10,000/- 111 1111.c 11l 3r4l5fIs sslnn*IwTUT if 

III1ST 1  (1t-ct errer * tPff 3ff iit.is' th 11 Catt 3i11 ),5J('c1 *11 tWc 40t(I f,et ttlllf i1t,' I ieF1r1 i'rc 111 
*11 it 311 111611* ff1111 tile 1iiT 11e11hr 314tit51 tt(wv4 4ff 511131 ff1611 I 1161111311411 (51 3(i)   3151-11 

11151 500/- 51TV 111 ff151Ift11 51 51511 111511 ff1511  I! 

The appeal to the Appellate Tribunal shall be filed in quadruplicale in form EA-3 / as prescribed under Rule 6 of Central Excise 
(Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a tee of Rs. 1,000/-
Rs.5000/-, Rs.10,000/- where amount of duty demand/interestlpenaltylrefund is upto 5 Lac., 5 Lac to 50 Lac and above 50 Lac 
respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated public sector bank of the 
place where the bench of any nominated public sector bank of the place where the bench of the Tribunal is situated. Application 
made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

31'ftfflsr .ii1s,tat 11518T 314111,  3T151, 1994 it tarn 86(1) 3(r1er *a1er ¶eirf, 1994, ) 
tffsñfter 1111 S.T.-5 * 'lilt * it sti e4f 011 3* 11151 Ct*i 311411 ( 314f51 5ff 5ff   fff 5151.  
*1111 91 ,iji1lcj  tfv) 11 fsr* * c s trn, stt aiq it is it siisr s/tt yield SISIT srt11T, sv  5 
atis 61  sr, 5 errss uv 511 50 31161 a 3ruaT 50 31161 11111 * 3t1f11 if 113151: 1,000/-  5,000/- t"i) 31'-161 10,000/- 

 r lffu'tffer 5131T 511111 *1 eywyi a*l lftlf1fttr 515511 111 T1er, es(3d 314f4f151 wn ilffwter it snrn hf os, hCt-cIh 11151 

* ¶'ifl 3ff et.)lkis, 1151 titt att StIff .wtFori f ,at1 toi f .11 aiii,' I 11rt 8l'  111 315111111, 411 if 311 531ST I ff1111 
t1u 5TT eeflci 3141*151 161511ff15115OT it 511531 I T15111 31*51 (1* 31th) *c ffiv 3t14er- ths1 500/- ee 5111 ffI11W1/T 5es, 

51311 s,(.11 'Ie1 I, 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in 
quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules. 1994, and Shall be accompanied by a copy 
of the order appealed against (one of which shall be certified copy) and should be accompanied by a fees of Ps. 1000/- 
where the amount of service tax & interest demanded & penalty levied of Ps, 5 Lakhs or less, Rs.5000/- where the amount of 
service tax & interest demanded & penalty levied is more than five lakhs but not exceeding IRs. Fifty Lakhs, Rs.10,000/- where 
the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed bank 
draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal 
is situated. I Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 



(C) 

(i) 

(v)  

(vi)  

(D) 

(i) )r 3t1tfmsr, 1994 1 Vrtl 86 r 3r-Rm3? (2) is  (2A) 3) r stift 3ttM, ow. eaic')\, 1994, fiai 9(2) 
9(2A) cied 1I1Mt1T WF S.T.-7 * *r uti *i.4l ü  Ittir 31 ee'T, *lsr  tIi 3tiTT 31Tr (M4lfl, zr ic'UC, 
ciir tnftt'r 3iTtr *1 i1a ei wt (i  * Tl 1iIid fl)  nfciT) 3)t 3TPf 4QRI 1iiw 3tTnt4yt 3T'.TeT 3we4i, *Rz 
-wc tl/ eie&, t 3ftfMPT -uieiFwi f 3iT w* wi  eT* 3flttr r  tnsr * k    / 

The appeal under sub section (2) and (2A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as prescribed 
under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order of Commissioner 

Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy) and copy of the order 

passed by the Commissioner authorizing the Assistant Commissioner or Deputy Commissioner of Central Excise/ Service Tax 
to file the appeal before the Appellate Tribunal. 

(ii) )'Iir tre, *,isT 3c91c, tIi o *TeT 3P8*ln rr1ur (4i-/.c) tii 3tifh* o1iJI  * *wPr ,nc"liO 3T11ZT 1944 t 
tiRT 35i 3iTti), 31 *f 1cc  3{f31131, 1994 *T SITU 33 3tTtitU eiw ft eIT5J T nT , 3nr wl 31f*tZt 
vifl'ui * 3tift5r .*, sT c-'i. tie'w/ei w tfr * 10 wlitr (10%). itr n i).ai 1eiTi , SIT ie4.1i, 3T .Qc4 o1IIi 
(iI~d , lTt1fi 31W, SITIT 3ft1TT 3171T fS31 eie 3iSI 11f SIlT #.'l$ PV*3TfI1TIlTfl 

3c4Ic 1rF Q eIw  4r 31c14)ci "SITT )v W 1kq, * I5T tiillc'i 
(i) SIITr11*3S1i 

(ii) *vrz stiti *t *f lc'ui 

(iii) TITIT 1iac')T * ¶o  6 *r 3TtSIr 
- er sT fr i sTessisr (-e (SI. 2) si1t*tirt 2014 * sin * ¶)f sttflTItur SI1l6rSIr * TI3W (intiIsn 
tsts15r 3isl 1W 31tflw (4iJJ,  SIl 6'rIrI/ 

For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also made 
applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie before the Tribunal 

on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in 
dispute, provided the amount of pre-deposit payable would be subject to a ceiling of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cenvat Credit taken; 
(iii) amount payable under Rule 6 of the Cenvat Credit Rules 

- provided further that the provisions of this Section shall not apply to the stay application and appeals pending before 
any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

StintS  415i'n jm.f: 
Revision application to Government of India: 

-..1Id iiJc , l4 çqIc SItS3rff31SISI, 1994 
siien  traTfa5Cr 3tT3SI ft-11 i-.i tsiinr, vt'tnIr sifren, ,,I'tei ItT srasr, iec sitn, *1-ii000i, 

lttorr ,iiir ssifvi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Delhi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B ibid: 

t,-iii.i 8 iui  *, SIfT .eiiii 1 iiirt ¶1 uiii. *   r ki.i sir fb SITU wI(eir. SIT 
(thin  IZSI tWIT * 4il tWIT ST '4kiJ1.1 Iu{, SIT  tWIT ST * SIT 3Isiui * &ilc'I W1i'(°I Jtii, fl  T 

555ff S * StilT 11id T èiic  *1/ 
In case of any loss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory or from one 
warehouse to another during the course of processing of the goods in a warehouse or in storage whether in a factory or in a 
warehouse 

511555   1ft Tt SIT 1lZ'ihf SIT T 55155 i 1hi)vi * WISI1T SI* StiW tff Stt in 5c"ii. 8i. ((Uc) 
*, sfr 511555*1 SI3T f* ssi 8)55 t 1rS*1T sifT STZft I / 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material used in 
the manufacture of the goods which are exported to any country or territory outside India. 

i~. .i -9IO hTFSI SIT tTJIIi15T thIns 1.ir 511555 *1 ei, el SIT t1lW f 11W *P*TI 1si 5151T I / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

ic4iO *1 3iOel IIWI *1 41'ic1i1 *1 fiv sfT    5f 351611th1155 SIin 1Tel 51165:111* *1 c18c1 snsor t 3(IT fT* 
3nthraft3TISITn(3tifIlT)*1c,aii 1csl sl8hffTsiar (an. 2), 1998 ZifTSU5T  109*1c,qpti (ec1 
1ithTr ¶5 1555 

Credit of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this Act or 
the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 
109 of the Finance (No.2) Act, 1998 

sv't'tw stisisian t&te) 11555 isr EA-8 *, 1* r *se*sr -'iici irtSI (srsi)an) Ieiu*, 2001, *r (e  9 *1 srtt)ss 1I1c , 

311*sr *1 si*wor *1 3 StilT *1 SRT*an *T llSIft siti  I SII1"r1 311*615 *1 8flSt 5555 351*sr 55311(155 311*sn sifr t 51Izr Iiel.1 sift 3111* 
I 511T t *OPr s'.iic TlSI 3i11W, 1944 t 15151 35-EE *1 Itftftts (SIR 1* 31111511* *1 5115155 * tS'ty lT TR-6 *r 

e.ii 1* .iiD eifi,'l / 
The above application shalt be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise (Appeals) 
Rules, 2001 within 3 months from the date on which the order Sought to be appealed against is communicated and shalt be 
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major Head of Account. 

rarthestT ssr*6is *1 siisr i1ii ft*f nr 1* srsssMt 1*  11iI I 
 1eiel 5SIel 1515  clHsi air itt) rtn 1* i) 200/- SIr STTh1tSI fei 51155 3frr 1T1 1ei v eiva vioi 1* 

'i* 1000 -/ wr sssTansr Sthii 51155 I 
The revision appIcation shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or less 
and Rs. 1000/- where the amount involved is more than Rupees One Lac. 

311*55* str s sn*sft wr ii)sr 1*515*15 an 311*sr *1 Ilv tnl SIT 51.tdlel, q4a-el I * (i STISIT SI1f*i 315 55525 
 1* 1*1ai 15't wi) * *1 fthv SrSII1'5t?ft 3P*1*ST iRii 1* 3tr TT   *1t 311*611 ¶TI1ic1I I / 
In case, if the order covers various numbers of order- in Original, fee for each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that the one appeal 10 the Appellant Tribunal or the one applicatibn to the Central Govt. .As .the case 
may be, is filled to avoid scriptoria work if excisir.g Rs. 1 takh fee of Rs. 100/- for each. 

-iqIersi t55s1s 31fihl11R, 1975, *1 33ST5lft-I *1 31111111 11,r 311*hr 15i Ian si1*sr *t.11 tT 1511ñ1'SSI 6.50 ltt* SIT 
.-aiere nry 1~Pwc iij!l / 
One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
of Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

fIJiT 55515, *15TST cMi11 5r515 15* *61151 3t4I*'nzr ezllsilflh4inut (i4 ¶Rh) ¶siiae(1, 1982 * eI)d 1W SITU 4I5W ii.ve 1* 
11Iss1(d .e  Oi  )h6J 31)1 5ff 551115 31TSIf55 f'ei SHIrT I / 
Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

j.0 3145*tzr miS st/f 311fI 61f)bar 155* * ISIlihIr sti'w, 55 31)T'.ic?kicioi   31 f*snsfrsr eic 
www.cbec.gov.in  1* *55 I / 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in - 



Appeal No: V2/193/GDM/2017 

:: ORDER IN APPEAL::  

M/s Aarti Industries Ltd, Survey No. 1430/1, NH-8A Bhachau, District Kutch 

(hereinafter referred to as "Appellant") has filed Appeal No. 

V2/ 193/GDM/2017 against Order-in-Original No. AC/2/2017-18 dated 

05.6.2017 (hereinafter referred to as 'impugned order') passed by the 

Deputy Commissioner, Central Goods Service Tx, Anjar-Bhachau 

Division (hereinafter referred to as 'lower adjudic:ng authority'). 

2. The brief facts of the case are that the Appellant having 

Registration No. ABCA2787LEMO37 was engaged in the manufacture of DI 

Metheyl Phthalate falling under Chapter Sub-Heading No. 29173940, Mono 

Methaynal under CH SH No. 29214290 and Calcium Chloride under CHSH 

No. 28272000 of the Central Excise Tariff Act, 1985. The Appellant was 

availing Cenvat credit facility under the Cervt Credit Rules, 2004 

(hereinafter referred to as "CCR 2004"). 

2.1 During the course of audit, it was found that the Appellant had 

imported Steam Coal on payment of Additional Duty of Customs (CVD) at 

2% in terms of Notification No. 12/2012-Cus dated 17.03.2012, as 

amended. It was found that the Central Excise duty on Steam Coal is 

levied ® 6% as per Central Excise Tariff Act, 1Y5 and was levied @ 1% 

under Notification No. 12/2012-CE dated 17.03.2012, as amended, subject 

to condition that no credit under Rule 3 or Rule 13 of CCR, 2014 is taken in 

respect of inputs or input services used in the manufacture of these goods. 

It was found that the Appellant had wrongly availed and utilized Cenvat 

credit of CVD paid on imported Steam Coal totally amounting to Rs. 

13,08,983/- during the period from 201 314 to 2O15i6, in contravention 

of Rule 3(1 )(i)(b) of CCR,2004. 

2.2 Show Cause Notice No. IV/9-2/18/Adj/Anushakti/Tech. Bhachau/ 

2017-18 dated 5.6.2017 was issued to the Appellant calling them to show 

cause as to why Cenvat credit amounting to Rs. 13,08,983/- availed and 

utilized during the period from 2013-14 to 2015-16 should not be 

demanded and recovered from them aton with interest under Rule 14 of 

the CCR,2004 and also proposing imposition of penalty under Rule 15 of 

CCR,2004 read with Section 11AC of the Central Excise Act, 

1944(hereinafter referred to as "Act"). 
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Appeal No: V2/193/GDM/2017 

2.3 The Show Cause Notice was adjudicated by the lower 

adjudicating authority vide the impugned order who held that the 

Appellant wrongly availed Cenvat credit of CVD on imported Coal and 

thereby contravened the provisions of Rule 3(1 )(i) of CCR,2004 read with 

Notification No. 12/2012-CE dated 17.3.2012 for not fulfilling the 

condition specified at Sr. No. 67. 

2.4 The lower adjudicating authority confirmed demand of Cenvat 

credit of Rs. 13,08,983/- and ordered for its recovery along with interest 

under Rule of the CCR,2004 and imposed penalty of Rs.13,08,983/- 

under Rule 15(2) of the CCR,2.004 read with Section 11AC of the Act. 

3. Being aggrieved with the impugned order, the Appellant has 

preferred appeal on the following grounds:- 

(i) The adjudicating authority failed to consider that the Additional 

Duty oi Customs(CVD) on imported Steam Coal was not levied as per the 

Central Excise Tariff which provides for 6% rate of duty or as per Sr. No. 

67 of Notification No. 12/2012-CE dated 17.3.2012 which provides for 1% 

effective rate of duty on condition of non availment of Cenvat credit in 

respect of inputs and input services but was levied under Sr. No. 123 of 

Notification No. 12/2012-Cus dated 17.3.2012 where the rate of duty is 

2%. Hence, the restriction prescribed under proviso to Rule 3(1)(i) of 

CCR,2004 would not have any application for denying Cenvat credit;
NJJ 

J"j 

(ii) It is precisely and unarnbguously provided that only if the 

benefit of Notification No. 12/2012-CE dated 17.3.2012 is availed in 

respect of goods specified at Sr. No. 67 and 128 thereof, Cenvat credit is 

not available. In the present case, it is undisputed that exemption under 

Notification No. 12/2012-CE dated 17.3.2012 was not availed but duty was 

paid at higher rate i.e. 2% specified under Notification No. 12/2012-Cus 

dated 17.3.2012. 

(iii) The Tariff rate of Steam Coal if manufactured in India is 6% and 

effective rate (conditional) @1%. However, if the Steam Coal is imported 

into India, the tariff rate continues to be 6% but effective rate is 2%. The 

restriction contained in proviso to Rule 3(1)(i) of CCR,2004 only applies to 

Central Excise duty levied under Notification No. 12/2012-CE dated 

17.3.2012 and not in respect of Steam Coal imported in India for which 
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Appeal No: V2/193/GDM/2017 

CVD is levied at effective rate of 2% as per Sr.No.123 of the Notification 

No. 12/2012-Cus dated 17.3.2012. 

(iv) The Appellant submitted that although the Additional duty of 

Customs(CVD) is levied under Section 3(1) of the Customs Tariff Act, 1975 

should be equal to Central Excise dut teviabte cn Like product if 

manufactured in India, the said levy continues to be in the nature of 

Customs Duty and is not collected as Central Excise duty on the imported 

goods. As per Section 2(15) of the Customs Act, 1962, 'duty' means a duty 

of Customs leviable under this Act. Further, Section 12 states that duties 

of Customs shall be levied at such rates as may be specified under the 

Customs Tariff Act, 1975. Hence, the AdditionaL Duty of Customs levied 

under Section 3(2) of the Customs Tariff Act reti; the nature of Customs 

duty. Thus, restriction on availment of Cenvat credit contemplated under 

Rule 3(1 )(i) of CCR,2004 applies only to Central Excise duty levied under 

Notification No. 12/2012-CE dated 17.3.2012 on the goods manufactured 

in Indian and not in respect of Additional Duty of Customs paid on 

imported Steam Coal under Notification No. 12/2012-Cus dated 17.3.2012. 

(v) Penalty under Rule 1 5(1) of CCR,2G04 cai not be imposed merely 

for the venial beach of provisions of law without involving any mens reQ. 

All the transactions were recorded in their books of accounts. Further, 

they have regularly filed returns showing factual and correct details. 

Therefore, no charges of suppression can be established against the 

Appellant for failing to do so. The Appellant relied upon the case law of 

Ranka Wires Pvt Ltd-2015 (322) ELT 410. 

3.1 In Personal Hearing, Shri Manoj Gadhvi, General Manager and 

Authorised Signatory appeared on behalf of the Appellant and reiterated 

the grounds of Appeal Memorandum filed by them. 

Findings:- 

4. I have carefully gone througi the cts of the case, the 

impugned order and written as well as oral submissions made by the 

Appellant. The issues to be decided are (i) whether the Appellant has 

wrongly availed Cenvat credit of Additional Duty of Customs paid on 

imported Steam Coal or not; and (ii) whether confirmation of demand and 
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imposition of penalty on the Appellant are correct or otherwise. 

5. On going through the records, I find that the Appellant is 

engaged in the manufacture of various chemicals falling under Chapters 28 

Et 29 of the Central Excise Tariff Act,1985. The Appellant had imported 

Steam Coal which was assessed to, inter alia, Additional Duty of 

Customs(CVD) @2% under Notification No. 12/2012-Cus dated 17.3.2012, 

as amended. The Appellant availed and utilized Cenvat credit of said CVD 

during the period from 2013-14 to 2015-16 which has been disallowed by 

the adjudicating authority on the ground that the Appellant violated the 

condition of Notification No. 12/2012-CE dated 17.3.2012 by availing 

Cenvat credit of CVD paid on Steam Coal and thereby contravened the 

provisions of RuLe 3(1 )(i)(b) of CCR,2004. On the other hand, the Appellant 

has vehemently argued that Additional duty of Customs(CVD) is a duty of 

Customs levied under Section 3(1) of the Customs Tariff Act, 1975 on the 

goods imported into India and is not collected as Central Excise duty on 

the imported goods and that restriction on availment of Cenvat credit 

contemplated under Rule 3(1)(i)(b) of CCR,2004 applies only to Central 

Excise duty levied under Notification No. 12/2012-CE dated 17.3.2012 on 

the goods manufactured in India and not in respect of Additional Duty of 

Customs levied on Steam Coal imported under Notification No. 12/2012-

Cus dated 17.3.2012. I find that Additional Duty of Customs is levied under 

sub-section (1) of Section 3 of the Customs Tariff Act, 1975 at prescribed 

rate. Steam Coal imported by the Appellant were assessed to duty, inter 

Qua, @2% CVD under Notification No. 12/2012-Cus dated 17.3.2012. I find 

that in the case before me there is no dispute regarding assessment of 

imported Steam Coal, rate of CVD or applicability of Notification No. 

12/2012-Cus dated 17.3.2012. I also find that there is no condition 

prescribed for import of Steam Coal @2% CVD under Notification No. 

12/2012-Cus dated 17.3.2012. The relevant entry appearing at Sr. No. 123 

in the said Notification is reproduced as under: 

"In exercise of the powers h sub-section (1) of section 25 of the 
Customs Act, 1962 (52 of 1i902)  and in uperses:l of the notification of the 
Government of India in the Ministry of Finance (Department of Revenue), 
No. 21/2002-Customs, dated the 1st March, 2002 Published in the Gazette of 
India, Extraordinary, Part II, Section 3, Sub-section (i), vide number G.S.R. 
118(E) dated the 1st March, 2002, except as respects things done or omitted 
to be done before such supersession, the Central Government, being satisfied 
that it is necessary in the public interest so to do, hereby exempts the goods 
of the description specified in column (3) of the Table below or column (3) 
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of the said Table read with the relevant List appended hereto, as the case may 
be, and falling within the Chapter, heading, sub-heading or tariff item of the 
First Schedule to the Customs Tariff Act, 1975 (51 of 1975) as are specified 

in the corresponding entry in column (2) of the said Table, when imported 
into India,- 

(a) from so much of the duty of customs leviablc thcrcon under the said First 
Schedule as is in excess of the amount calculated at the standard rate specified in 
the corresponding entry in column (4) of the said Table; 

(b) from so much of the additional duty leviable thereon under sub-section (1) of 
section 3 of the said Customs Tariff Act 1975 (51 of 1975) as is in excess of the 
additional duty rate specified in the corresponding entry in column (5) ol the said 
Table, subject to any of the conditions, specified in the Annexure to this 
notification, the condition number of which is mentioned in the corresponding entry 
in column (6) of the said table. 

SI. 
No. 

Chapter or 
I-leading or Sub- 
heading or tariff 

item 

Description of goods Standaro 
rate 

A.dditional 
duty rate 

Condition 
No. 

(1) (2) (3) (4) (5) (6) 
123 27011920 Steam Coal Nil 2% 

5.1 I find that the Appellant has paid CVD by availing the benefit of 

Notification No. 12/2012-Cus dated 17.3.2012 issued under Section 25(1) 

of the Customs Act, 1962, which is independont of Notification No. 

12/2012-CE dated 17.3.2012, sought to be retied upon by the lower 

adjudicating authority. 

5.2 I have also examined the proviso to Rule 3(1)(i) of CCR,2004 

relied upon by the lower adjudicating authority for denying Cenvat credit 

of CVD, which is reproduced as under:- 

"Provided that CENVAT credit of such duty of cx;c shall not be allowed to 

be taken when paid on any goods - 

(b) specified in serial numbers 67 and 128 in respect of which the benefit of an 
exemption under Notification No. 12/2012-C.E., dated the 17th March, 2012 is 
availed;" 

5.3 The relevant entries appearing at Sr. No. 67 and 128 of the 

Notification No. 12/2012-CE dated 17.3.2012 and condition prescribed 

against said entries are reproduced as under:- 
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Si. 
No. 

Chapter or 
Heading 
or Sub-

heading or 
tariff item 

Description of excisable goods Rate Condition 
No. 

(1) (2) (3) (4) (5) 

67 2701  All goods 1% 25 

128 31 All goods, other than those which 
are clearly not to be used as 
fertilisers 

1% 25 

Condition 
No. 

Conditions 

25 If no credit under rule 3 or rule 13 of the CENVAT Credit 
Rules, 2004, has been taken in respect of the inputs or input 
services used in the manufacture of these goods. 

5.4 on conjoint reading of above provisions, I find that effective rate 

of CE duty @ 1% has been prescribed (or goods appearing at Sr. No. 67 and 

128 of Notification No. 12/2012-CE dated 17.3.2012 subject to condition 

that no Cenvat credit has been taken in respect of inputs or input services 

used in the manufacture of these goods. The recipient of such goods 

manufactured in India are not eligible to avail Cenvat credit of CE duty 

paid on such goods, in terms of Rule 3(1)(i)(b) of CCR,2004 as these 

provisions are applicable to the manufacturer of specified goods who 

clears the goods by availing the benefit of exemption Notification No. 

12/2012-CE dated 17.3.2012 and to the recipient of such goods. 

5.5 I find that in the present case, the Appellant is not engaged in 

the manufacture of SteamCoal. and hence Notification No. 12/2012-CE 

dated 17.3.2012 is not applicable to the Appellant at all. On the contrary, 

the Appellant has paid Additioal Duty of Customs @2% on import of Steam 

Coal by availing the benefit of exemption Notification No. 12/2012-Cus 

dated 17.3.2012. Though Additional duty of Customs(CVD) on an imported 

article is levied at a rate equal to the excise duty leviabte on a like 

article, if produced or manufactured in India, it is not correct to consider 

Notification No. 12/2012-Cus to be pan materia with Notification No. 

12/2012-CE dated 17.3.2012 and rates of CVD and Central Excise duty can 

be different depending upon Lhe policy of the Government. The Board vide 

Circular No. 41/2013-Cus dated 21-10-2013 issued from F.No. 354/58/ 

201 3-TRU has also clarified as under: 
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"3. The matter has been examined by the Ministry. Under the Free Trade Agreement 
(FTA), the preference/concession is extended only in respect of BCD. All other duties, 
including CVD are charged as applicable to similar imports from oilier countries. The CVD 
on an imported article is levied at a rate equal to tlt: y(:ise dul leviable on a like article, if 
produced or manufactured in India. However, at time. unc notification issued under 
section 25(1) of the Customs Act, 1962, CVD is levied at a rate which is lower than the rate 
of excise duty leviable on the like domestic article. 

4. In the present case, the excise duty applicable on Steam Coal is 6%, if CENVAT 
benefit is availed of and 1% if the CENVAT benefit is not availed of Normally, Steam 
Coal will suffer 6% CVD, as the condition of non-availment of cenvat benefit cannot be 
satisfied in respect of imported goods. However, in the Budget 2013-14, as a conscious 
policy decision, it was decided to levy 2% CVI) both on steam coal and bituminous coal. 
This is the general applied rate of CVD on all imports of steam coal and bituminous coal 
regardless of the excise duty leviabl' in like domestic coal. No such condition has been 
laid down that an importer cannot avail of this coocc.'nal CD of 2'Yo ifhe has availed of 
the concessional BCD on steam coal under another not ification 

5.7 On examining the case on hand, I am of the considered opinion 

that the entire proceedings were ill-conceived inasmuch as the 

adjudicating authority wrongly considered Notification No. 12/2012-Cus to 

be pan materia with Notification No. 12/2012-CE dated 17.3.2012 and 

attempted to cover Notification No. 12/2012-Cus dated 17.3.2012 availed 

by the Appellant within Rule 3(1)(i)(b) 1  CCR,2014, which is grossly 

erroneous. It is settled principles of law that in construing any statutory 

provision, words may not be added or amended but must be construed as 

they stand, as held by the Hon'ble Supreme Court in the case of ITC Ltd 

reported as 2004 (171) E.L.T. 433 (S.C.). I also rely on the judgement 

passed by the Hon'ble Bombay High Court in the case of Greatship (India) 

Ltd. reported as 2015 (39) S.T.R. 754 (Eom.), wherein it has been held 

that, r(\ 

"34. It would thus appear that it is settled position of law that in taxing 
statute, the Courts have to adhere to literal interpretation. At first instance, the 
Court is required to examine the language of the statute and make an attempt 
to derive its natural meaning. The Court interpreting the statute should not 
proceed to add the words which are not found in the statute. It is equally 
settled that if the person sought to be taxed comes within the letter of the law 
he must be taxed, however, great the hardship may appear to the judicial 
mind to be. On the other hand, if the Cro'n scng to recover the tax, 
cannot bring the subject within the letter ci the Lv, the subject is free, 
however apparently within the spirit of law the case might otherwise appear 
to be. It is further settled that an equitable construction, is not admissible in a 
taxing statute, where the Courts can simply adhere to the words of the statute. 
It is equally settled that a taxing statute is required to be strictly construed. 
Common sense approach, equity, logic, ethics and morality have no role to 
play while interpreting the taxing statute. It is equally settled that nothing is  
to be read in, nothing is to be implied and one is required to look fairly at the  
language used and nothing more and nothing less." 

iErnphasis supplied) 
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5.9 find that the lower adjudicating authority wrongly considered 

that the Appellant has aved benefit of Notification No. 12 / 2012-CE 

dated 17.3.2012 and denied Cenvat credit of CVD by holding that the 

Appellant has contravened the provisions of Rule 3(1)(i)(b) of CCR,2004. 

The stand taken by the lower adjudicating authority is contrary to the 

facts of this case and beyond any rationale. This is a clear case of non 

application of mind which has resulted into passing of frivolous order. 

5.10 In view of above, I hold that provisions of Rule 3(1)(i)(b) of 

CCR,2004 are not attracted in the present case since Notification No. 

12/2012-CE dated 17.3.2012 is not applicable in this case. I further hold 

that the Appellant has rightly availed and utilized Cenvat credit of CVD 

paid on imported Steam Coal and hence confirmation of demand of Rs. 

13,08,983!- and imposition of penalty are required to beset aside. 

6. In view of above, the impugned order is set aside and appeal is 

allowed. 

6.1 cdI ckI dj 31fY.I'I ,3Y,1c1-d dI ff1tdI 

6.1 The appeal filed by the Appellant is disposed off as above. 

(c4-cHIt ld1) 

3itct-c1(31'-fl) 

By R.P.A.D. fT1T 
(T) 

To, 
M/s Aarti IndListries Ltd, 
Survey No. 1430/1, 
NH-8A Bhachau, 
District Kutch, 

Copy to:- 

1) The Chief Commissioner, GST a Central Excise, Ahmedabad Zone 
Ahmedabad for kind information please. 

2) The Commissioner, GST a Central Excise, Gandhidham Commissionerate, 
Gandhidham- for necessary action in the matter. 

3) The Dy. Commissioner, Central Goods and Service Tax, Anjar-Bhachau 
Division- for necessary action. 
Guard File. 
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