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-Il'l. d'11, 3m.ict-cI (3T11lI), l,iicl Ti '11l.c1 / 

Passed by Shri Kumar Santosh, Commissioner (Appeals), Rajkot 

31°1T 31T4 I -v,('*d 3TrZ TI 5'lI Id! SIftt5 T'14. ,l,,7T 3c ,nrn/ 1'a''. Tter . ' I ttjrsll adnkt Id ,,jIt OTR 

311th A Irp: / 

Arising out of above mentioned OlD issued by Additional/JointlDepuly/Assistant Commissioner, Central Excise / Service Tax, 

Rajkot / Jamnagar / Gandhidham 

Tr 3Tf6F & r -u- tr T9T /Name&Address of the Appellants & Respondent 

M/s IFFCO Kisan Bazar Logistics Limited, 
Taiwar Bliavan, Admn. Building, Old Kandla, Kutch, Gujarat 

r 3tT1r(3rtft) oili e'L3 esrfi iI1l'i  t .s'tq-r I nRii,tui r rri 314hr c,t-t i'trti 

Any person aggrieved by this Order-in-Appeal may file an appeal to the apotooriate authority in the following 
way. 

11151T 111191 ,01.  c9iC, 111191 0 A11T91 3TfllAtT IT ZTg91OT tt) 3TtftTh sITAnr ic9iC Itee' 31 1f1ee 1944 At urn 35B A 
3d11, 1994 "sgr urn 86 3i1T5'ITr llrt aIIf At 3tT 1195118 1/ 

Appeal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86 of the Finance 
Ad, 1994 an appeal lies to:- 

ii A 11IT9It1T1 11318 .-llJ1c +tft-ii htc.a9, AITf!W aç9Il 111191 tOm tallesT 3141111101 "-C14111195TU1 AT 1181111 rIte  
2, 31111. A. '11171, 11 11811At, At AT sil stifv It 

The special bench of Customs, Excise & Service Tax Appellate Tribunal of West Block No. 2, R.K. Puram, New Delhi in 
all matters relating to classification and valuation. 

(8) setars tIt 1(a) A 1111W a 3e18111 A 3rptTar tar 11381 31414 e11i-tt hraaes, A18Pr ,-eic iee oies ot48tae antreil8latsTm 
(11811e) Ar '1811171 A'1 LfTsL , )184tst tpi, ,ij-ilAT wean 3s19a/t anjag- Ar Afa,an18 nrrtv Il 

To the West regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at, 2nd  Floor, Bhaumali 
Bhawan, Assrwa Ahmedabad-380016 in case of appeals other than as mentiern, i pars- 1(a) above 

(iii) 3n$r48nr ztisut8eshoT A wit 3rAtr 1rlsTil 9-IA 4; f 18- •t111 3Vtt4 sn-an (ht'8111 ¶;leaeac18, 2001, A Ihee 6 A 3iddd 
18R*IAT ¶v sit 11'TT EA-3 At stit gtri A 1t  antei xtifv I  A A wan trn cIt A m, t nic, swan Ar 
SIPT ,e,di,,i At 711513/111 ettali 7IlT .al.h'tel, nmv 5 elan ztT sanA 9131, 5 eisa an-sn xli 50 easy nn 1191315111150 nests sees A 
3111891 a1 913111: 1,000/- en, 5,000/- sa) 3wrer 10,000/- s18 r I t188IA atast 111191 *1 stIlt ancane Ati ItteItan su-e an 
5111c11,1, i'dT3i 314111151 .-eteil)ansur 18r 111551 A ysiees I18s-ci A tinT A lAst 318 55iiII,iy, A 11n drlki 15111 8113881551 stan 
515W etsi 118,ei "sic' SIT1V I ia1)rt ic air sixiisi, 11ai Ar san irper A 8ci an1tr wr si1strt ostlAtan es zn8tlanuT -'ItT siren 

I essian 3111111 ( 318111) A 1n 31i171antr11 A I11r 500/- 91W air 15lSMllTr 111191 .,see san-ai 58711 I 

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 / as prescribed under Rule 6 of Central 
Excise (Appeal) Rules, 2001 and shall be accompanied against one which at least should be accompanied by a fee of 
Rs. 1,000/- Rs.5000/-, Rs.10,000I- where amount of duly demand/interestlpenallylrefund is upto 5 Lsc., 5 Lsc to 50 Lac 
and above 50 Lac respectively in the form of crossed bank draft in favour of Asst. Registrar of branch of any nominated 
public sector bank of the place where the bench ol any nominated public sector bank of the place where the bench of 
the Tribunal is situated. Application made for grant of stay shall be accompanied by a fee of Rs. 500/-. 

314111171 -eisttRiansui A nisrt 31t1t11f, ltsr sAr3ltinl, 1994 Ar coru 86(1) A isrtr eiaa-a ¶11111Ie?l, 1994, 45 ctaie 9(1) 45 dp -i. Ituttin 
st15S.T.-5A tAr trmsanA anTanl'wi3rIts111s3lI rsi4158 sanArstanxrAAt(c4Anai 
9fl taeil0lrt fla4 5Ttjt5) 31111  A atan A 91ST mr 'sIt In 11151. ansi s8oies't At 71151 in17 5 , ' 31111 eaiaii 5TZtr at3/iarr, sean 5 eisa nir 
371A 9531, 5 eisa an-an 511 50  r'ue an-tv lion 310191 'u errs stq's SI 53nn 51 9-;55i- Is. ' :1, 5,000/-  4t15T  3188111 10,000/- 1594 911 
1185*118111 'sea hlee Ar stIlt scanc Ati ltiftftsr Inain air sie,-ian, ta1cisn rrfti4tza aatrI5:'a's't 451 htiai A sipiew sIt2s-ci A .ee A lstvtlt 
Ar tsi118ean 11 A Sian ceit  .aiit 81ailArt Iai ie-c celst 118eii ,'siit 11ArV I 51'llOcf 55'F air Steele, Sian Ar 31T Sisal A 58asj anrTv ,,si 
sianftsr w'SIlAlST ,-151tl11ai AT 1111111 ltsssr 11 I 11311151  3ittsi (IA 3)1*11) A ¶1n 345151-ITT A 11151 500/- se-es star 1515118851 sir-an 7131T 9-1di 
81ir ii 

The appeal under sub section (1) of Section 86 of the Finance Act, 1994, to the Appellate Tribunal Shall be filed in quadruplicate 
in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules, 1994, and Shall be accompanied by s copy of the order 
appealed against (one of which shall be certified copy) and should be accompanied by a fees of Rx. 1000/- where the smouni 
of service tax & interest demanded & penalty levied of ISa. 5 Lakhs or less, IIs5000/- where the amount of service lax & 
interest demanded & penalty levied is niore than five laths but not exceeding Rs. Fifty Lakhs, Rs10,000/- where the amount of 
service tax & interest demanded 11 l,ettalty levied is more than lilly Lsakts rupees, in the form of crossed bank draft in favour of 
the Assistant Registrar of the bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated. / 
Application made for grant of stay shall be accompanied by a fee of Rs.500/-. 

(A)  

(i) 

(B)  



(i) 

(v)  

(vi)  

(D) 

(i) 

3tiocr 3rToT  4rvfzr  rter/ dTT, 3m11 -ereiU1asur r 31T5sf 4Tit w  r k dTl 3lT1f r 

¶ 3TfT, 1994 *r sITU 86 r 3r1sIrT (2) (2A) v ( aTaft 3tnfrR, tkBTrFT ier, 1994, 4v 
9(2) tT 9(2A) * tri ilitth sI1T S.T.-7 *1 Tar 1T*is?f tT .a4' t1T1 3tT5tIT, *i59(hnt 3r'tirt T1Ta 31Ta5T 31TZ1Ta1T (3lTa, 

IZT 3c4irt reev ITTzT rrrfyr  3ir h gfszs jjj st1 vitf8r 14 sI1fv) 3F 3rFOrryr cteiu iyine 

'' 

The appeal under sub section (2) and (2A) at the section 86 rOe Finance Act 1994, shall be filed in For ST.7 as 
prescribed under Rule 9 (2) & 9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order 
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (One of which shall be a certified copy) 
ano copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Depuly 
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. 

(U) TU ITr'* 4TalRT ic4i0 1T sITa aI4,t MrftfIytl sITIIT (TtU) 45 Wlt 3Jfl 45 'iièir 3c'ric, sIr'4' 35) ZPT 
1944 sirn 3512515 85 3(y58U, aft rift fflr 3Ttft1sIsT, 1994 4fr tIRE 83 45 35yr82r 4aTrtR ft sf tszr r sift ft. 311ftsi 45 
ttft 3T4UFftzr tiIetui 85 35rlN rs wrt 3ITIl6 s riIdr art wii 45 10 efftsirt (10%), ar sitsi rz 2TT OaiI~,rt ft, sri 

.,Ie 45eTa TasRs1r ¶4ITTI8 2, at afh41m (ftsrtt atro, arrr4 (85 si orr 4c irt-i8i amr 185 ri  erc'ft 3FU1r iftzt Tlf1 SIT 
 85 31)?0115 m 

85Zi 3cit rssiv o erw 85 312t85lT "51rT fv xiv sj' 85 )4r- sirtar ft 
(i) 1 11185853 

(ii) ITi85r85stftdiresi% 

(iii) T5)ar5)z ,aa )1orror8 85 fistxi 6 45 352r8515 sr 
-ITITT 

Tv 318512 sIft 55TIT fl)'l/ 
For an appeal lo be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also 
made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie 
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispule, or 
penally, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a ceiling 
of Rs. 10 Crores, 

Under Central Excise and Service Tax, "Duty Demanded" shall include 
(i) amount determined under Section 11 D; 
(ii) amount of erroneous Cevat Credit taken, 
(hi) amount payable under Rule 6 of tie Cenvat Credit Rules 

- provided further ttiat toe provisions of this Section shall not appty to the stay application and appeals 
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014. 

a e.i  v/f rflasur 35r4xim: 
(C) Revision application to Government of India: 

512 31ft1r 851 cT5T852TJT ai1ae f41cs 35T5285 85, 458511 cvict IT15sIl 3iibftsis, 1994 85 BITT 35EE 45 TSRI 4r1'4 82 31128512 31127 
sr85v, smryr ei;, qatftlirfur 311811sf $tft, lftv isrirt, aors lftsitsr, 8585 sft3rtr, a(lsrzr c('Iv aisrv, viert ra.U, sift l4;xi85-ii000i, mt 
(ftmri ansi sr5)#.vi / 
A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit, Ministry of Finance, 
Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New Dethi-110001, under Section 35EE of the 
CEA 1944 in respect of the following case, governed by first proviso to sub-section (1) of Section-35B bid: 

 82 ¶4585 imiie *1 i.'ir 85, ,,ir imaii 145sft si v/f (4585 metsai  85 85 85 85trrs sir ¶8585 ansr 
mrai  sir fftt ¶4585 tim ivit ary' 85 ch ivg 'itrM 45 rie, 1ff (4585 llg 85 xii 51121112 85 sii  81 Mi-a';1 82 

¶8285 mssrai  xii 14585 sanit 85 sian 45 meie 81 ..irerr  851/ 
In case of any loss of goods, where the loss occurs iii transit from a factory to a warehouse or to another factory or 
from one warehouse to another curing the course of processing of the goods it a warehouse or in storage whether in a 
factory or in a warehouse 

itTlyr 85 eic; ¶4585 rg art is 85 U 1-Irsi 4; )ftI1)ut cues 'e.) erii ctv 851 sift acaict  81 cct (l85s') 
85I1T71245CiFJ c4c85rigxiTv85851285rerzftri 

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable material 
used in the manufacture of the goods which are exported to any country or territory outside India. 

Zl) 3csI15, vans xiii t1dir1i1 f45ri 182i seanr 45 aie, vri xii 5112112 v/f 'i-tieS 1izfrir 182rn 'iirti ftl / 
In case of goods exported outside India export to Nepal or Bhutan, without payment of duty. 

 ftt ciic,1 itmi, 85 sesiytisr 45 14rr ath 125185 thylv v .t1I11zizr ran er4; 1ft)85wS sxisrsii85 45 re sis-ri 857 sift ft 
3f)128531rftITafr3nan12(3tf)11oRr1ftfr31f82f85x112 (xi.2),199885rBm10985oi;rtft'zryr85r47rrftu3rsireT 
ara-tiariFufO ciii sir  civ i-Ii1c1 145r.' xiv fti/ 
Credil of any duty allowed to be utilized towards payment of excise duty on final products under the provisions of this 
Act or the Rules made there under such order is passed by the Commissioner (Appeals) on or after, the date appointed 
under Sec. 109 of the Finance (No.2) Act. 1998. 

12les1 3114525 851 85 sllft'ZIT tree snort EA-8 'i, arE 451 8S8514 32qid1 itc-4t 1314112) fIcr'ieiee(r, 2001, 81 Claisi 9 45 
1U1ct ft,  525 311411 45  ii .1 FIT 8t 3111415 851 .ci85 12T)V I 34/feS 31181112 85 iitxr ran 311411 ii 314112 311411 85r 85 
tt/fi'sii e3d 857 121511 itlhirii /110 iii 454511 3c'trlri 1i 3{I11CWT. 1944 451 sITU 35-EE 45 clflrf 145ft1ft11 Itsict 5)11 3111112517 8t 

45 i1e ciii TR-6 85 sh sicrzry 85 .ci'l) 11T)vl / 
The above application at1ll be made in duplicate in Form No. EA-8 as specified under Rule, 9 of Central Excise 
(Appeals) Rules, 2001 within 3 months from the date on which the order sought to be appealed against is 
communicated and shall be accompanied by two copies each of the 010 and Order-In-Appeal. It should also be 
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 35-EE of 
CEA, 1944, under Major Head of Account. 

qsi41-uT 345 45 tx -7<j (5lsilftjrr vans 85 .sirzrxfl 85 .ai85 vnf85z I 
C'ia-1 1225 retIrE atr sir aare sIlTS 85 eor4 200/-  mE xsianim (45cr .,iiv 34112 cr1? ac'i'ire /4sI 1125 crier cn4 85 

85 85 av4 1000 -/ 255 5IT7h15f 145cti 31112 I 
The revision application shall be accompanied by a fee of Rs. 200/- where the amount involved in Rupees One Lac or 
less and Ra. 1000/- where the amount involved is more than Rupees One Lac. 

z5) yr sr41r 85 4 122 351414 sIts 4reiT ft 85 trcc)'i,  si12 3tT4vr 85 ¶4ii Trxi 251 uT5T2tT5f, itr'i)*rt SIT 85 l82rri .,nrrer itTlft4l 5I rivzr 45 
 s/f 851 ¶ftanr rsr  mi41 85 eu' 85 ¶v xixi85415) 35ft85151 ursiriUxvniiuj ge/f tics 344712 sir 885lsi anemic- 85 rim 31181112 14srir .aoli ft I / 
In case, if the order covers various nurribers of order- ii Original, tee br each 0.1.0. should be paid in the aforesaid manner, 
not withstanding the fact that lIre ci' .- .,-'c5i io Civ Appellant lriburial or ice vie applrcation to the Central Govt. As the case 
may be, is filled to avoid scriprurra ,.-as it excising Rs. 1 takh fee of Ra. 100/- for each. 

,-aricri.ru rlmE 31f4tl'zJ12, 1975, 45 3531-sic/f-I 45 arsitsig xrxi 311411 r85 sisra'txi tftsr *1 ti11 ciii 1585i85uii 6,50 avv iv 
vrKtir'iai sitot ftf85ic m'xrr nri srul4vi / 

One copy of application or 0.1.0. as the case may be, and the order of the adjudicating authority shall bear a court fee stamp 
ol Rs. 6.50 as prescribed under Schedule-I in terms of the Court Fee Act,1975, as amended. 

851351 11225, 81vftrnr 3r-cic 11725 1112 eores 3111151751 vsrrriiftymiiui (mis) 1(11) fztjuiee11, 1982 85 858yr  sr 31m5r 41851355 retsreh v/f 
 mc mr11 Isrrs) rlir ahhii 85 csrrsi Mrcrl8s ¶ftror .arrti 41 / 

Attention is also invited to the rules covering these and other related matters contained in the Customs, Excise and Service 
Appellate Tribunal (Procedure) Rules, 1982. 

 3f5)4112 ri5)81mt85 85 311812 if81xi 'ece'l 85 ieS)rt i-circe,, t8isi 31112 1cfl1c1'i1 stisrsrtsft 85 C4rt, 3t41ctT85 f/fssi85fsi 4vriryz 
www.cbec.gov.in  857 8cr an's) ft I I 
For the elaborate, detailed and latest provisions relating to filing of appeal to the higher appellate authority, the appellant may 
refer to the Departmental website www.cbec.gov.in  



Appeals No: V2/171/GDM/2017 

-3- 

:: ORDER IN APPEAL::  

M/s. IFFCO Kisan Bazar a Logistics Ltd., Talwar Bhavan, Admn, 

Building, Old Kandla, Kutch (hereinafter referred to as "Appellant") 

filed present appeal against Order-In-Original No. ST/330/2017-18 

dated 23.06.2017 (hereinafter referred to as "the impugned order") 

passed by the Assistant Commissioner, Service Tax Division, 

Gandhidham (hereinafter referred to as "the lower adjudicating 

authority"). 

2. The facts of the case are that the Appellant filed refund 

application of Service Tax of Rs. 60,98,464/- paid by them for 

'Construction of Barge Jetty and Warehouse' at Kandla Port under 

special provisions for exemption of Service Tax for Construction of 

original works pertaining to Port under Section 103 of the Finance Act, 

1994 (hereafter referred as 'the Act'), as amended w.e.f. 1.4.2015 

vide Finance Act, 2016. This new Section 103 of the Act was inserted 

vide Finance Act, 2016 after getting assent of the President on 

14.05.2016 reads as under 

"2. Special provision for exemption in certain cases relating to 
construction of airport or port under Section 103 of Finance Act, 1994 as 
amended. — 

l.Notwithstanding anything contained in section 66B, no service tax shall be 
levied or col(ected during the period commencing from the 1st day of April, 
2015 and ending with the 29th day of February, 2016 (both days inclusive), in 
respect of services provided by way of construction, erection, commissioning 
or installation of original works pertaining to an airport or port, under a 
contract which had been entered into before the 1st day of March, 2015 and 
on which appropriate stamp duty, where applicable, had been paid before 
that date, subject to the condition that Ministry of Civil Aviation or, as the 
case may be, the Ministry of Shipping in the Government of India certifies 
that the contract had been entered into before the 1st day of March, 2015. 

I/.Refund shall be made of all such service tax which hoc been collected but 
which would not have been so collected had sub-sortioti (1) been in force at 
all material times. 

Iii. Notwithstanding anything contained in this Chapter, an application 
for the c(aim of refund of service tax shall be made within a period of six 
months from the date on which the Finance Bill, 2016 receives the assent of 
the President' s. 

2.1 The Appellant signed contract in form of Concession Agreement 

dated 17.02.2011 with Kandla Port Trust to provide services related to 

Construction, Erection, Commissioning, Installation f original works 

for setting up of Barge Jetty having design capacity not less than 5 

Page No. 3 of 16 
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Tonnes per sq. mtrs. and for developing of Back up area to handle 2 

MMTPA of cargo and paid Service Tax on construction of these works 

which got exempted in 2016 with retrospective effect from 1.4.2015 to 

29.2.2016 (both dates inclusive) and Service Tax paid by the Appellant 

was required to be refunded to the appellant, as per the aforesaid 

provisions. However, the refund claim of Rs. 60,98,464/- filed by the 

Appellant was rejected by the lower adjudicating authority on the 

grounds as under :- 

(i) Rs. 25,029/- on the ground that services provided for soil testing not 

covered by Section 103 of the Act and the invoices are beyond time 

limit; 

(ii) Rs. 1,42,355/- on the ground that the services provider paid 100 % 

Service Tax instead of 50% by them and 50 % by the Appellant and the 

invoices are beyond time limit; 

(iii) Rs. 8,63,904/- on the ground that for work done through M/s. 

Paresh Constructions and Foundation Pvt. Ltd., Mumbai, refund should 

have been claimed at Mumbai and not before the lower adjudicating 

authority; 

(iv) Remaining amount of Rs. 50,67,176/- on the ground that these 

services had been provided by the Appellant after expiry of the 

Agreement period and issuance of the Completion Certificate dated 

11.11.2013 by Kandta port authorities and also on the ground that 

Construction of the Warehouses / Storage Sheds was not part and 

parcel of the said Concession Agreement. It was held that the 

Appellant was not eligible for this refund because they did not fulfill 

the conditions of Section 103 of the Act to avail service tax exemption 

and also because the actual work offered under contract was for 

setting up of Barge jetty, which had already been completed by 

11.11.2013. 

3. Being aggrieved with the impugned order, the Appellant preferred 

the present appeal, inter alia, on the grounds :- 

(i) the lower adjudicating authority erred in not giving any 

consideration to the submissions made by them vide their 

letter dated 31.05.2017, which clarified that the contract 

between the Kandla Port Trust and the Appellant was not only 

for construction of Barge jetty in Kandla Port (old Port Area) 

Page No.4 of 16 
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but also to develop back up area and therefore, the 

impugned order violates the principles of natural justice; 

(ii) the conditions of the retrospective exemption that the 

contract for construction of port must have been entered 

prior to 01 .03.2015 and must be certified by the Ministry of 

Shipping had been duly satisfied and hence, the refund was 

admissible to them; 

(iii) The Hon'bte Supreme Court in the case of Bhag Singh 

reported as 2004(164)E.L.T. 0137 (S.C.), has, inter alia, held 

that failure to give proper reasons for rejection of claim 

amounts to denial of justice. 

4. Shri Vikas Mehta, Consultant, appeared during personal hearing and 

reiterated the grounds of Appeal and made written submissions to submit 

that Construction of Warehouses had been included in Para (ii) and Para 

(iv) of Appendix 4 of the Concession Agreement dated 17.2.2011; that 

Para (iii) of Appendix - 4 very specifically says to have capacity to handle 

2 MMTPA of cargo, which was possible only when related warehousing 

facilities are also constructed within the Backup Area of the Port; that 

construction of 3 warehouses/storage shed was, therefore, part of the 

Concession Agreement dated 17.2.2011; that Contn / Work Order to 

M/s. Balaji Insulations was issued on 7.2.2015 and Contracts to M/s. 

Sadguru Construction Co. were issued on 16.1.2014 and 23.2.2015; that 

the Concession Agreement dated 17.2.2011 included construction of 

warehouses / storage sheds and the same is also very evident from the 

fact that no further agreement was made by the Kandla Port Trust for 

construction of warehousing / storage sheds; that no additional payment 

due to warehouses was made by them to Kandla Poit Trust, other than 

what was required to be paid by them due to the Concession Agreement 

dated 17.02.2011. 

4.1 The Appellant vide written submissions dated 1.8.2018 further 

submitted as under 

"3. MIs. IKBL (the Appellant) have all along maintained that Kandla Port 

Trust had provided land in Kandla Port not only for construct ion of jetty but also 

for development of back up area of 36,000 sq.m. as per details given in Appendix 4 

of the said concession agreement. The developmental work apart from jetty 

specifically required MIs. IKBL to set up facilities capable of handling 2 MMTPA 
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cargo and included ancillary infrastructure and other works for operating and 

maintaining the terminal for safe  rind  efficient  handling cargo. 

3. 1 To further strengthen this contention, following original documents are 

submitted for kind consideration by your Honour :- 

(i) Affidavit dated 24.07.2018 by Shri Shri P. V. Narayana, Chief Executive Officer 
of MIs. IKBL affirming that there is no separate agreement between MIs. IKBL and 
MIs. Kandla Port Trust for construction of warehouses, etc. in the back up area. 

(ii) Certificate dated 23.07.20 18 of Chartered Accountant Sanjay Ruchandani & 
Associates certifying that MIs. IKBL have not made any payment to MIs. Kandla 
Port Trust towards construction of warehouses, etc. in the back area, over and 
above the charges thQt were originally fixed vide the concession agreement dated 
17.02.2011 between them. 

3.2 It may be appreciated from the above affidavit and certificate that 

the agreement dated 17.02.2011 between MIs. IKBL and MIs. KPT envisaged 

construction of jetty as well as warehouses in the back up area within Kandla port. 

This aspect has escaped attention of Ld. Assistant Commissioner, which is 

otherwise, evident from Appendix 4 to the concession agreement. Thus, denial of 

refund is not tenable and hence, appeal filed by MIs. IKBL may kindly be allowed. 

4. It is further submitted that Ld. Assistant Commissioner has erred in holding 

that refund of Service Tax amounting to Rs. 8,63,904/- could not be granted to 

MIs. 1KBL on the ground that jurisdiction of service provider, i.e. MIs. Paresh 

Constructions and Foundations Pvt. Ltd. Mumbai was at Mumbai and hence, MIs. 

IKBL should have filed the refund claim at Mumbai (i.e. before the jurisdictional 

authorities of said MIs. Paresh). In this regard, it is submitted that there is no 

such requirement under Section 103 of the Finance Act, 1994. Therefore, MIs. IKBL 

having undisputedly borne the service tax paid by them (i.e. M/s. IKBL) for refund 

of the said service tax. Except for this, it is evident from the impugned order that 

there is no short coming in the claim." 

4.2 Despite personal hearing notices sent to the Commissionerate, no 

reply / response was received from the Division I Commisssionerate and 

no one appeared for personal hearing from the Department till date. 

Hence, I proceed to decide the appeal on the basis of the available facts 

and evidences in the case. 

F I N D I N G S: -  

5. have carefully gone through the facts of the case, the impugned 

order, the grounds of appeal and submissions made by the Appellant. The 

issue to be decided in the present appeal is as to whether the impugned 

order rejecting the refund claim of Service Tax borne by the Appellant 

on construction of warehouses / storage sheds in Kandla Port area, 

Page No 6 of 16 



Appeos No: V2/171 /GDM/2017 

-7- 

subsequently exempted, in terms of Section 103 of the Act is correct or 

not. 

6. The refund of Service Tax of Rs. 25,029/- has been rejected by 

the lower adjudicating authority on the grounds that (i) M/s. Geo 

Engineering Services provided sevices for soil t:ig,  which is not 

covered under Section 103 of the Act and (ii) Invoices are beyond the 

prescribed time limit. On going through Section 103 of the Act, as 

reproduced at Para (2) above in this order, I observe that service tax 

has been exempted in respect of the services provided for 

construction of port. I find construction consists of wide array of 

services and soil testing is a very important element for construction 

purpose. I, therefore, do not see any justified reason to deny 

refund of Service Tax of Rs. 25,029/- on the ground that soil testing 

is not covered under Section 103 of the Act. Regarding the ground 

that the invoices are beyond the time limit prescribed in the said 

Notification, I find that Section 103 of the Act stipulates provisioning 

of the services during the period from 1.4.2015 to 29.2.2016. The 

Appellant has not submitted requisite docurnen or invoices to 

discharge the onus cast upon them that the services provided by 

M/s. Geo Engineering Services during the said period. The Appellant 

has also not prove that the invoices were raised in advance and 

services were provided during 1.4.2015 to 29.2.2016. It is expressly 

mentioned in Section 103 of the Act that the services provided 

during the period from 1.4.2015 to 29.2.2016 entitled to get 

refund. I, therefore, uphold the denial of refund of Rs. 25,029/- on 

this ground. 

7. The refund of Service Tax of Rs. 1,42,355/- has been rejected by 

the tower adjudicating authority on the grounds that (i) M/s. J.S. 

Engineering & Contractors have paid 100 % of Service Tax instead of 

50% by them and 50 % by the Appellant and (ii) Invoices are beyond the 

prescribed time limit. Regarding the ground that the service provider paid 

1 00 % Service Tax instead of 50 %, the fact remains that the appellant had 

to bear 100 % of Service Tax incidence and there is no denial that the 

appellant has borne full burden of Service Tax of Rs. 1,42,385/- and the 

department has also not disputed this fact. Once service tax has been 
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exempted by the Government with retrospective effect, the lower 

adjudicating authority cannot start finding technical loopholes to deny the 

rightful claim of refund to a person, who has borne the incidence of Service 

Tax. There is no dispute that the appellant has borne the burden of Service 

Tax of Rs. 1,42,355/- in relation to construction of Port refund of which is 

covered under Section 103 of the Act. It has been stated at Para No. 7 of 

the impugned order that NOC has been provided to the effect that M/s. J. 

S. Engineering and Contractors have not claimed and shall not claim refund 

of amount. I, therefore, do not see any reason to deny refund of Rs. 

1,43,355!- on this ground. Regarding the ground that the relevant 

invoices are beyond the time limit prescribed in the said Notification, I 

find that Section 103 of the Act stipulates provisioning of the services 

during the period from 1.4.2015 to 29.2.2016. The Appellant has not 

proved that the invoices were raised in advance or prior to the 

provision of the services. Section 103 of the Act mentions that the 

services provided during the period from 1.4.2015 to 29.2.2016 only 

shall be refunded. The Appellant has not submitted requisite 

documents to prove that the services provided by M/s. J.S. Engineering 

& Contractors were falling under the said period. I, therefore, uphold 

the denial of refund of Rs.1 ,43,355/- on this ground. 

8. The refund of Rs. 8,63,904/- in respect of the services provided 

by M/s. Paresh Construction and Foundation Pvt. Ltd., Mumbai has 

been rejected by the lower adjudicating authority on the ground that 

the contractor is registered with the service tax authority having 

jurisdiction at Mumbai and therefore, refund claim was required to be 

filed at their jurisdictional authority. The Appellant has submitted that 

there is no such requirement under Section 103 of the Act and the 

Appellant having undisputedly borne this service tax and hence, they 

are eligible as they had, on 21.03.2017, submitted NOC letter dated 

20.2.2017 of M/s. Paresh Construction and Foundations Pvt. Ltd. to the 

lower adjudicating authority vide their letter dated 20/3/2017, which 

was not considered in the impugned order. It is already settled that 

refund can be granted to the person, who ultimateLy borne the 

tax/duty. In this regard, I rely on a final order passed by the Hon'ble 

CESTAT in the case of Chambat Fertilisers and Chemical Ltd. reported 

as 2017 (52) STR 329 (Tn-Del) wherein it has been held as under :- 
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"4. Heard both sides and perused the records. 

5. The applicability of Section JiB ibid for claiming refund of Central Excise 
duty/Service Tax is not restricted only to manufucturer/service provider. The said 
statutory provision mandate that any person can claim rr' ' subject to the 
conditions that the tax/duty was collected from or paid 1)1 mm; mid the incidence 
of such tax/duty had not been passed on by him to any other person. Thus, in 
absence on any stipulation contained in the statutory provisions, the service 
recipient is well entitled to claim refund of service tax paid by him to the service 
provider. With regard to the issue, as to whether, the service recipient can claim 
refund of service tax, the Hon 'b/c Aliahabad I-Jig/i Court, in the case of Indian 
Farmers Fertilizers Coop Limited (sipra), have ruled in affIrmative. The 
relevant paragraph is extracted below: 

"15. The Tribunal was clearly, in our respectful view, correct and justified  in 
following this principle.  The arc'.' r.vee is the recipient of iii taxable service 
provided by RGTIL and had borne the incidence of service lax. Hence, the 
assessee is entitled to claim a refund of excess service tax paid consequent upon 
the downward revision of the transmission charges payable by the assessee to 
RGTIL in terms of the determination made by the Regulatory Board." 

6. There is no provision exist in Section 11B ibid, limiting the filing of refund 
claim eitJier in Commissionerate havngjurisictin over service provider or that  
having jurisdiction over service recipient. In such a case, the appellant is emitilled 
to file refund  application before any of these authorities. In this regard, the 
Tribunal in the case of Jindal Steel & Power Limited (supra) hoc held as under 

6. The fact that the recipient of the service is also entitled to file a claim for 
refund is no longer res integra. The issue stand concluded by the Constitution 
Bench decision in Mfatlal Industries Limited v. Union of India - 1997 (89)  
E.L. T. 247 (S.C.). This decision was followed in Indian Farmer Fertilizer Co-op. 
Ltd. v. CCE, Meerut-Il- 2014 (35) S.T.R. 422 (Tri.-.Del.). If the appellant which 
is a recipient of a service which is admittedly not taxable files a claim for refund 
within the prescribed period of/imitation, it is axiomatic that it is entitled to do 
so before the Cominissionerate under whose jurisdiction it pursues its taxable 
activities, business or is a registrant; or before the Comnmissionerate having 
authority over the provider of the service. That would be a matter of a legitimate 
choice for a claimant of rcfimn 1. Iii this cave, the appellani J i initially filed a 
claim before the Delhi Comm issionerate which rejected the same on the ground 
that it had no jurisdiction since the appellant was pursuing business outside its 
jurisdiction. The Bilaspur Comm issionerate also rejected the refund claim on the 
ground that the provider of the service is not within its jurisdiction. The rejection 
by both Commissionerates is in my view unsustainable. 

7. Therefore, the appellant in the capacity of recipient of service, can file 
refund application before the authorities having jurisdiction over the service  
recipieni or before the jurisdictional authorities of the service provider under 
Section JiB ibid. The provisions of Section JiB ibid are explicit to provide that 
such recipient-claimant is omili' rjuired to  prove /17(11 ,Iu fm amount was  
collected from him. In the instant case, it is evident from the invoices thcmt GAIL 
had charged service tax from the appellant at the provisional price, which was at 
the higher side and upon finalization of the price, had issued the credit notes for 
the dfft'rential price. It is also evident from the records that GAIL had deposited 
the service tax, collected from the appellant into the Government exchequer and 
had not refunded the service tax on account of price revision to the appellant and 
reqimested the Department to process the refund claims filed by the service 
recipients. In this context, the letter dated 26-11-2010 addressed by GAIL to the 
Range Superintendent, Guna, MP. is useful, and the relevant portions therein 
are extracted below 
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"6. We enclose herewith at Annexure-B, a summary listing of the credit notes 
issued by GAIL to customers. We wish to draw to your kind attention to the fact 
that these credit notes have been issued only for the difference in the base value 
of service i.e. the difference between the initial tar collected by GAIL and 
provisional initial pipeline transportation tariff approved by PNGRB. 

9.  

10. In view of the fbre going, the appellant's eligibility for refund of service tax  
is prima facie sustainable on legal grounds. Since the appellant is located in the 
Jurisdiction of service tax authorities of Kota, before whom the refund 
application was filed on 17-1-2011, the required verification of documents may 
be carried out by the jurisdictional Assistant Commissioner of Service Tax, who 
is directed to examine the claim and dispose the same in view of the findings 
above. 

8.1 In view of above, I find that rejection of refund of Rs. 

8,63,904!- only on the ground of wrong jurisdiction is not sustainable 

at alt especiaLly when NOC of M/s. Paresh Constructions and Foundations 

Pvt. Ltd., Mumbai along with copies of challans evidencing Service Tax 

payment were submitted to the lower adjudicating authority on 21 .3.2017. 

9. The remaining amount of Rs. 50,67,176/- has been rejected by 

the tower adjudicating authority on the ground that the services, for 

which refund was claimed, had been provided by the Appellant after 

expiry of the Agreement period and issuance of the Completion 

Certificate dated 11.11.2013 by Kandla port authorities and also on the 

ground that Construction of the Warehouses / Storage Shed was not 

part and parcel of the said Agreement. It was also stated by the lower 

adjudicating authority that the Appellant was not eligible for the 

refund of this amount because they did not fulfill the conditions of 

Section 103 of the Act to avail service tax exemption and because the 

actual work offered under contract was for setting up of Barge jetty 

only, which was completed by 11.11.2013. The impugned order rejected 

the refund claim, inter-alia, recording at Para 13 of the order as under :- 

"13. The Deputy Commissioner (Audit), Kutch Commissionerate 
cleared this file vide their F. No. IV! 10-35/STIPre/IADIlFFCO/Kutch/2017- 18 
dated 22.06.2017 by making the observation that the concession agreement made 
with the KPT dated 17.02.2011 is only meant for setting up the Barge Jetty for 
captive use basis at Kandla Port and all obligations surviving, the cancellation, 
expiration or termination of said agreement shall only survive for a period of 
three years for the date of entered into the said agreement. As per the terms 
and condition of the agreement work so allotted in contract has been completed 
in the time frame and completion certificate for this effect issued on 
11/11/2013. Further, they informed that the work carried out through various 
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work orders for which refund claim is not a part and parcel of the said concession 
agreement dated 17/02/2011. As the actual work offered into contract has meant 
for setting up of Barge jetty f2r handlinr raw materiof ..T: '  finished product of 
fertilizer." 

9.1 The Appellant vehemently contested this part of the impugned 

order stating that the tower adjudicating authority had not given any 

consideration to their submissions dated 31 .05.2017 which had contended 

that the Completion Certificate issued on 11.11.2013 had certified that 

jetty was ready for operations and that the unloading cerations from the 

jetty could now be carried out; that without construction of warehouses / 

storage sheds, the goods unloaded could not have been safely and 

efficiently handled without being taken to storage sheds; that the goods 

were required to be compulsorily shifted out immediately on unloading 

from the jetty; that the work carried out subsequent to issue of the 

Completion Certificate dated 11.11.2013 were essential parts of the 

upgradation of the jetty; that ir required in terms ivisions of Section 

103 of the Act, the Concession Agreement had been entered into between 

the Kandla Port Trust and the Appellant on Built, Operate and Transfer 

(BOT) basis prior to 01 .03.2015; that Service Tax refund had been claimed 

by the appellant against the main Agreement dated 17.02.2011; that the 

dates of the subsequent contracts are not relevant for the applicability of 

provisions of Section 103 of the Act; that as per Section 103 of the Act for 

construction work pertaining to Kandla Port, there was no service tax 

liability on the construction services provided by the appellant to Kandla 

Port under contract / Concession Agreement dated 17.02.2011; that the 

condition in Section 103 of the Act was that the Contract had to be 

entered into before 01.03.2015; that the contracts for warehouses / 

storage sheds were part and parcel of the activities necessary for 

executing the work as envisaged under the main contract / Concession 

Agreement dated 17.02.2011; that there is no dispute that the Concession 

Agreement had been entered into by the appellant on 17.02.2011, much 

prior to 01.03.2015. 

9.2 I find that the Warehouses / Storage Sheds have been constructed in 

the Backup area of Kandla port as per Appendix 1 read with Appendix - 4 

of the Concession Agreement dated 17.02.2011, which are as under :- 
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APPENDIX 1 

PROJECT SITE 

The project site is located in between the existing IFFCO Jetty (OJV) and 

existing IOC Jetty (OJVI) at old Kandla off Kandla Creek and as shown in 

the figure below 

9.3 Appendix - 4 of the Concession Agreement dated 17.02.2011, reads 

as under 

The following Facilities and Services shall be provided by the Concessionaire 

on the land area provided by Kandla Port Trust: 

i. Berth length & Capacity 

On the Date of Commercial Operations, berthing structure not less than 120 

meters x 20 meters shall be provided. Provided that the design capacity of the 

Jetty shall not be less than 5 Tonnes per Sq. Mts. 

ii. Development of Back Up Area of size 36000 sq m 

iii. Equipment 

On the Date of Commercial Operations, the berth shall be equipped with 

equipment with capacity to handle 2 MMTPA of cargo. 

The system for stack and evacuating the cargo from stacking yard to Jetty 
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head and viceversa as well as loading / unloading to I from the vessels shall be 

fully mechanized using conveyors and latest state-of-arts handling equipments 

havin' hand(inq rates commensurate to handle 2 MMTPA of carqo. 

iv. Others 

The personnel and other related facilities should be capable of handling 2 

MMTPA cargo. Some of the facilities to be developed and their parameters are 

outlined below: 

• The Jetty should be constrtictE'd with RCC piled foundc';: o take care of 
all designed loads including conveyors loads; 
• The Deck slab should be 120m X 20m and designed to take live load of 5 
tonnes per Sq meter; 

The top of deck slab and back up area should be +9. 14; 
The Jetty should be designed for Seismic Zone V; 

• All necessary fendering and Mooring system should be provided; 
• RCC Custom fencing should be provided around the Project facility; 

Fire Fighting arrangement; 
• Communication systems; 
• Electrifications & Illumination; 
• Environment measures and Ancillary infrastructure; 
• Other miscellaneous works for operatfn and mainto ?i the terminal [or 

safe & efficient handlinq of cargo; 
• Dredging of the Barge Jetty at - 4.0m." 

fEmphasis supplied] 

9.4 I find that ArticLe 2.2 and Article 2.4 of the Concession Agreement 

dated 12.02.2011 read as under :- 

"2.2 Concession Period 

The Concession hereby granted is [or a period of 30 commencinq from  
Date of Award of Concession dunn which the Concessionaire is authorized and 
ob1i'ed to implement the Project and to provide Project Facilities and Services 
in accordance with the provisions hereof. 

Provided that: - 
a. in the event of the Concession being extended by the 

Concessioning Authority beyond the said period of 30 years in 
accordance with the provisions of this Agreement, the Concession 
Period shalt include the period by which the Concession is so 
extended, and 

b. in the event of an early termination/d (' -mination of the 
Concession! this Agreement by either Party in accordance with the 
provisions hereof, the Concession Period shall mean and be limited 
to the period commencing from the Date of Award of Concession 
and ending with the date of termination/determination of the 
Concession! this Agreement. 

2.3 

2.4 Port's Assets 

a) In consideration of the Concessionaire agreeing to perform and discharge 
its obligations as set forth in this Agreement, the Cor'r°ssioning Authority 
hereby grants to the Concessionaire, the exclusive right to enter upon, occupy 
and use the Project Site and Port's Assets for the purpose of implementing the 
Project and provision of Project Facilities and Services pursuant thereto in 
accordance with this Agreement. 

b) The Concessionaire shall at its costs, charges and expenses make such 
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development and improvements in the Project Site and Port's Assets as may be 
necessary or appropriate for implementing the Project and providing Project 
Facilities and Services, in accordance with the Agreement, Applicable Laws and 
Applicable Permits. 

[Emphasis supplied] 

9.5 I further find that the following clauses are also there in the said 

Concession Agreement dated 17.02.2011 :- 

"21.2 Survival of Obligations 

Any cause of action which may have occurred in favour of either Party or any 
right which is vested in either Party under any of the provisions of this 
Agreement during the Concession Period as the case may be as a result of any 
act, omission, deed, matter or thing done or omitted to be done by either 
Party before the expiry of the Concession Period by efflux of time or otherwise 
in accordance with the provisions of this Agreement shall survive the expiry of 
the Concession Period! termination of this Agreement. 

21.3 Articles to survive Termination 

The provisions of Articles 16 to 21 shall, to the fullest extent necessary to give 
effect thereto, survive the Concession Period/the termination of this 
Agreement and the obligations of Parties to be performed/discharged 
following the termination/early determination of this Agreement shall 
accordingly be performed/discharged by the Parties. 

9.6 The clauses of Appendix 4 read with Article 2.2, 2.4 and 21 .2 and 

21.4 the Concession Agreement dated 17.02.2011, make very clear that 

the Appellant has carried out construction of Warehouses / Storage Sheds 

at Barge jetty in the Back up area of size 36000 sq. m. for the upgradation 

I development of Kandla Port as per Concession Agreement dated 

17.02.2011 only and the concession has been granted to the Appellant by 

Kandla Port Trust for a period of 30 years commencing from the Date of 

Award of Concession (as per clause 2.2) and during this period of 30 years, 

the Concessionaire i.e. the appellant is authorized and obliged to 

implement the project of upgradation of Kandla Port and to provide all 

necessary facilities and services in accordance with the provisions thereof. 

Accordingly, the construction of warehouses I storage sheds was a natural 

ancillary infrastructure activity for the efficient handling of cargo at 

Kandla port and it is not disputed that the construction of warehouses / 

storage sheds in the Back up Area of Kandla Port has been ordered by 

Kandla Port authorities and duly certified by the Ministry of Shipping, 

Govt. of India vide Certificate No. PD-11015152007-KPT date 20.10.2010 

for setting up of Barge Jetty at Old Kandla Port to handle 2 MMTPA cargo. 

Therefore, the Completion Certificate dated 11 .11.2013 was only related 

to readiness of the barge jetty for operations and has no adverse impact 
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on the construction of Warehouses / Storage Sheds, which have be 

considered as integral work pertaining to the Kandla Port. ft is also on 

record that the Contract dated 16.10.2014 with M/s. Sadguru 

Construction Co. for construction of storage shed at Barge jetty and 

Contract dated 23.2.2015 with MIs. Sadguru C ruction Co. for 

construction of 2 storage sheds at Barge jetty / Back up area, 

contract/work order dated 7.2.2015 with M/s. Balaji Insulations for 

construction of 3 warehouses with steel structure, roofing and side 

cladding work at Barge jetty and contract / work order dated 21 .8.2014 

with M/s. Paresh Constructions and Foundations Pvt. Ltd. for construction 

of pre-cast filling work for covered storage shed at Barge jetty / Back up 

area - all are prior to 1.3.2015 (i.e. cut off date of the notification) and 

have to be read with the Concession Agreement dated 17.2.2011 for the 

simple reason that for any port and jetty to run efficiently, sufficient 

facilities of warehouses/storage sheds are essential and construction of 

such facilities by the Appellant has to be treated as integral part of the 

project of Kandla Port for upgradation of its Barge jetty to handle 2 

MMTPA of cargo vide Concession Agreement dated 17 2011 which was/is 

effective for 30 years, if not terminated. The impugned order has failed to 

consider the facts and the Concession Agreement dated 17.2.2011 and 

therefore, have no option but to hold that the rejection of entire refund 

claim of Service Tax which has been borne by the appellant for the 

construction of warehouses / storage sheds vide the impugned order is not 

correct, legal and proper. 

10. !n view of above, I uphold denial of refund of Rs. 25,029/- and Rs. 

i42,355/- as discussed above and set aside remaining portion of the 

impugned order and allow refund of remaining amount with consequential 

relief, if any. 

11. flcj  3i41 ir fcii j'-'1'c1 fU t 1B 

;T•LTTI 

I. The appeal filed by the appellant is disposed off in above terms. 

(c4* 

311 ci (31tft) 
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By R.P.A.D. 
To, 
M/s.IFFCO Kisan Bazar & Logistics 
Ltd., 
Tatwar Bhavan, Admn., Building, 
Old Kandla, 
Kutch. 

pc fhwi & 

I1i1cclI ¶1T1èS, 

de1'( ilcb ffSdI 

4iSfl, 9,z49. 

  

Copy to:  

1) The Chief Commissioner, CGST & Central Excise, Ahmedabad 
Zone, Ahmedabad for his kind information please. 

2) The Commissioner, CGST & Central Excise, Gandhidham, Kutch 
for necessary action. 

3) The Assistant Commissioner, CGST & Central Excise, 
Gandhidham, Kutch for further necessary action in the matter. 

A) Guard File. 
zz 
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